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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 22 

---------------------------------------------------------------------x 
KSENY A SAMARSKA YA, 

Plaintiff, 

-against~ 

; 

MOTOR VEHICLE ACCIDENT INDEMNIFICATION 
CORPORATION, "JOHN DOE", :·A~ME CAB 
CORPORATION" and SARAH KING, 

•' 
I 

Defe~dants. 
------------------------------------------~--1-----------------------x 

DECISION/ORDER 

lndexNo.158018/12 
Motion Seq. 001 

·.\ 

Defendant Motor Vehicle Accident Indemnification Corporation's (MVAIC) motion for 

summary judgment dismissing the complaint is denied . 
• 

In this personal injury action, plaintiff alleges that as she was riding her bicycle on 

October 27, 2011 she was struck by a& opened rear passenger-side door of a taxi; that taxi left the 

scene after discharging the passenger;!Sarah King. By decision, order and judgment dated May 
I 

16, 2012, plaintiff was deemed to be a "qualified person" and was granted leave to bring this 
I 

action against MV AIC. King, alth_ough named as a defendant in this action 1, was never served 

and never appeared. 
' I 

Pursuant to Insurance Law Section 5201 (Title and Purpose), a "qualified person" whose 

death or bodily injury arises from a motor vehicle accident in this state, and who has a cause of 

action against an owner or operator of an uninsured vehicle, or a cause of action against a person 

whose identity is unascertainable, may file a notice of claim with MVAIC (see Insurance Law§ 

1The July 31, 2012 stipulation of discontinuance referred to in para. 4 of the moving 
I 

papers bears the index number of the special proceeding for leave to sue MVAIC, and was filed 
in that matter. 
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5208). MV AIC may investigate such ~ccidents, assume the defense of actions against uninsured 

defendants (see Insurance Law§ 5209), and settle claims against financially irresponsible 
~ : 

motorists (see Insurance Law § 52 i 3),1 defined, inter alia, as the owner or operator of a motor 

vehicle without collectible insurance (;see Insurance Law § 5202[j] ). See Archer v Motor 

Vehicle Acc. Indemnification Corp., 1 l8 AD3d 5, 985 NYS2d 96, 98 (2d Dept 2014). 
·~ . . 

~ ·I 

Insurance Law Section 5218(a) sets forth the procedure for commencing an action against 
" -

MVAIC in hit and run cases. This;sedtion provides that a qualified person (such as plaintiff) may 

sue MV AIC for personal injuries "aris_ing out of the ownership, maintenance or use of a motor 
' ,:· 

vehicle" where the identity of the own:er and operator at the time of the accident cannot be 

ascertained. 

MVAIC claims that it "does n9t provide coverage or indemnification for injuries 

produced by the negligence of the .back seat passenger-patron that are outside the covered use and 
·. ' . 

operation of a commercial motor ~·~h~~le" (aff. in supp_., para. 2). Notably, the only citation for 

~~ ! l 

this bold statement is to Vehicle arid Tra~fic Law 370(1)(b). However, that section of the YTL is 

inapplicable because there are no bonds or insurance policies involved here. 

Instead, in order to support\ts ~laim that MVAIC does not cover this type of accident, 

MV AIC cites a Court of Appeals deci";ion, Kohl v American Tr. Ins. Co., 15 NY3d 763, 906 

i I 
NYS2d 809 (2010), which has nothing to do with MVAIC. Kohl involved a cyclist who was 

.· -
injured when the back seat passenger Of a taxi opened the rear door into the cyclist's path, 

causing a collision. The cyclist sued t~e passenger, and then sued the taxi operator's insurance 

company when it failed to indemnify him. The Court held: 
• •! ' 
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The Appellate Division correc_tly held that Kohl was not insured under the taxi owner's 
policy of automobile liability instirance. The policy says that it "shall inure to the benefit 
of any person legally operating" the insured vehicle in the business of the insured. The 
word "operating" cannot be sfret~hed to include a passenger's riding in the car or 
opening the door. 

Although the facts of the accident are.the same - a cyclist "doored" by a taxi's passenger - the 

. ' 
similarities between Kohl and the c;as~ at bar end there. The legal issue in Kohl involved an 

,, 

insured operator and a written automobile liability-policy. Kohl is inapplicable here, where the 
. .- . 

owner of the taxi is not known and there is no insurance policy-to interpret; the Court interpreted 
. . . . . 

the word "operation" in the context -0f the policy, ~ot the word "use" in the statute governing 
I - - . • "'- ' 

MVAIC. 

Moreover, the word "use",is not interchange~ble with the word "operate"; it is more 

expansive. The very purpose of a taxi is to pick up and discharge passengers-to do that, the 

- :: 

doors have to be opened and closed. Whether the owner is using the taxi to make money or the 

passenger is using the taxi to take a ride, a passenger opening the door when exiting involves the 

"use" of the taxi. Although MV AIC asserts that the act of opening the door was outside the use 

and control of the operator (reply, para: 7), that is not the proper inquiry. The question is.whether 

plaintiffs injuries arose out of the us~ of the vehicle.· Opening and closing the passenger doors is 
. ' 

part of the use of a taxi. Thus any injuries caused by King by opening the door and making 
~ '.! . 

contact with plaintiff arise "out of the .... use of a motor vehicle". According, MVAIC has not 

demonstrated that it is entitlement 'to summary judgment dismis·sing the complaint as a matter of 

law. 

- .. 
Please note that the Court is not making any finding that the cab driver was negligent - he 

' ' . 
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or she may not have been - this Cciurronly finds that MV AIC has not demonstrated that this 

action must be dismissed as a matter of law because a passenger "doored" a cyclist while exiting 

a taxi that left the scene. 

' 
Accordingly, defendant Mot01'1 Vehicle Accident Indemnification Corporation's motion 

·' 
for summary judgment dismissing 'this action is denied. 

This is the Decision and Order' of the Court. 

Dated: New York, NY 
September 18, 2014 

.• 
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