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SUPREME COURT OF THE STATE OF NEW YORK , :
. COUNTY OF NEW YORK : IASPART29 =~ - = § | o

Cohen Brothers Realty Corp.,

\, .

/X'

- Plaintiff, - B - S : _Inde_x Number:
against- . . 6520372011
- RLI Insurance Company, Amefican Guarantee & I‘ o
Liability Insurance Company and- = r :
Lockton Insurance Brokers, LLC, - - , e 7 : !
Deéfendants. | | -
Robert D. Kalish, J.: ' ' o

The Plaintiff’s motion for summary Judgment pursuant to CPLR §3212 seek1ng a declaratory

Judgment is hereby granted and the Defendant's cross-motion for summary Judgment is hereby den1ed as

follows:

Underlying Allegations -
In the underlying action, the Plaintiff Cohen Brothers Realty Corp. (“Cohen Brothers”) alleges in

. ~ - . ) ) " i‘. ‘ . . i . -
sum and substance that they are entitled to coveragé under an insurance policy from the Defendant RLI -

Insurance Company (“RbLI”‘). .ThevPlaintiff alle'ges in sum and substanee that ’it is the exclusive
managing agent for the property loeate‘d..at,62'2’Third Ayenue; ,'and thaf on Qctober‘j, ‘2008\, David
Vasquez yvas i'njured (and subseq’uently died) while working at said lo'cation ‘The Plaintiff alleges that at
the time of the 1nc1dent the Pla1nt1ff had a general l1ab111ty pol1cy (the “Pollcy ) issued by RLI, wh1ch

listed 622 Third Avenue asa covered .l‘ocat1on Pla1nt1ff alleges that at the time of the: 1nc1dent -

Lockton Insurance Brokers LLC (“Lockton”) was the Pla1nt1ff’s insurance broker

-




breach of the Policy. : _ o .

The Plaintiff alleges the on- the day of the 1nc1dent Pla1nt1ff’ s V1ce-pres1dent Madellne C Marcus
called Lockton to apprise 1t of the 1nc1dent The Pla1nt1ff further alleges that during said call, Lockton’s
vice- pre51dent/account execut1ve Ellzabeth Walsh advised Marcus that the 1nc1dent was a Workers
Compensatlon matter and that the Policy'was 1napp11cable Pla1nt1ff further alleges that during sald

phone call, Marcus was told by Walsh that the Plaintiff should file'the claim under its Worke‘rs’

“Compensation policy and that Plaintiff shou_ld not file a claim on its own behalf for the incident.

Plaintiff further alle_ges'that a week later, on or about October 10, 2008, M_arcus sent W’alsh an email -

referencing said incident. l’_laintiff alleges-that Lockton wo'uild reiterate this position by letter dated | May

5, 2009 (after the Pla1nt1ff had become aware of the Vasquez estate s actlon ‘and had 1nformed RLI of the

mc1dent) from one of Lockton s senior v1ce pres1dents Pla1nt1ff alleges that Lockton did not not1fy RLI

v
of the. 1nc1dent and that based upon the Lockton’s advice, Pla1nt1ff dld not directly not1fy RLI of the

incident either. * °

t

Plaintiff alleges that on or about March 5, 2009, it became‘a\ware'that Vasquez’s estate was
beginning an action against the P_laint_iff stemming from the incident. Plaintiff alleges that it
immediately notified RLI, and that RLI initially appointed an attorhey to defend the Plaintiff in said

action. However, RLI subsequently deniedcoverage and declined to defend the Plaintiff on the basis

that the Plaintiff had failed to notify-RLI ,of .the incident“‘as soon as possible” as required‘ under the

. o _
Pollcy Pla1nt1ff alleges that the lawsuit commenced by the. Vasquez S estate remains pending against

the Plamt1ff and that RLI has refused to defend or mdemn1fy the Plaintiff w1th respect to said lawsu1t in

i

#

Thc Parties have since indicated to the Court that the Vasquez estate’s action has been settled in the sum of $2 5 million for the

Vasquez estate. .

o - o - '
- 2 ‘
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_.'Partie"s’ Conteritions

The Plaintiff claims ﬁve caus'es of 'action against' the Defendants:
Plamtrff s first cause of action agalnst Lockton for neglrgent misrepresentation based
“upon Lockton’s alleged adv1ce to the Pla1nt1ff that Vasquez’s accident d1d not fall under

- the Policy;

- Plaintiffs second cause of action against Lockton for negligence based upon Lockton’s
alleged advice to Plaintiff that Vasquez’s accident did not fall under the Policy;

- “Plaintiff’s third cause of action against RLI for breach of contract based upon RLI
o dlsclalmmg any duty to defend or indemnify Plamtrff in connect1on with the underlying
1n01dent

- : Plalntlffs fourth cause of action against Amerrcan Guarantee & Liability Insurance
' ‘Company for breach of contract based upon American Guarantee & Liability Insurance
Company d1scla1m1ng any duty to defend or 1ndemn1fy Plaintiff in connect1on W1th the
underlymg incident; and : '

- _' ' Plaintiff fifth cause of action seeking a declaratory judgment"from th Court indicating that
it is entitled to coverage from RLI and American Guarantee & L1ab1l1ty Insurance’
"Company under the Policy as to the underlymg incident. |

i

» Pursuant to a motion‘to dismiss made<by Lockton, the'PlaintifPs action_against Lockton was

- dismissed without pre;j udice by a decision made on the record on December 14, 2011

" The Plaintiff now moves 'f;0r summary judgment declaring that RLI is required to pay all of the

-

" defense costs and fully indemnify the Plaintiff for any damages inourred in connection with the action

‘brought by Vasquez's estate, together with attorney’s fees:. The Defendant RLI also cross-moves for

‘

_ summary judgement dismissing the Plaintiff’s third and fifth causes of action as against RLL

i

e

a The Plamt1ff presents two argument in support of its motion for summary Judgment seekmg a

_declaratory Judgment The Pla1nt1ffs first argument is that RLI never 1ssued a letter to the Plamtrff

{

_'t1mely declmmg coverage Spemﬁcally, the Plaintiff argues that it only rece1ved a letter dated Apr1l 1,

2009 from the nonparty Mt Hawley Insurance: Company (“Mt Hawley”) purportedly denymg coverage

on thedual grounds of late-notrce arid that the Vasquez estate’s claim sounded in Workers’
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| from RLI .

¥

Compensatlon wh1ch was excluded under the Policy. The Pla1nt1ff argues that it d1d not receive any

ksuch demal of coverage letter from RLL The Pla1nt1ff argues that M. Hawley, though apparently a

subS1d1ary for RLl, 1s a s_eparate company, and as such said letter does not constitute a denial of coverage
The Plaintiff’s second argument for summary judgment is that Plaintiff’s “delay” in notifying
\) . ; . o ) . A R C
RLIL.of the underlying 1nc1dent as soon as practicable” was due to the-Plaintist good faith reasonable

belief that the Vasquez estate S sole remedy was under Workers’ Compensation and that the incident

did not fall within the scopefof theﬂPolicy. Speciﬁcally, the Plaintiff argues that Marcus unequiVocally

testiﬁed the she 1mmed1ately notiﬁed Lockton (the Plaintiff s insurance broker) and spoke to Walsh on

. the date of the 1nc1dent The Pla1nt1ff further argues that Walsh admitted at her deposmon that she did

\ : :
not think the acc1dent gave rise to an “insurable event”. The Plaintiff further argues that‘after speakmg

~

~ with Walsh, Marcus immediatbly contacted the Plaintiff’s Workers” Gompensation‘broker. The Plaintiff

v

further argues that it did not become aware that the Vasquez est\ate was pursuing an action until it

_received an Ordér to Show G&ause” *o'nl_M;arch 5, 2009, and that it immediately notiﬁ’e'di RLI on the same

day Plaintiff received the Order to 'Show Cause.

The Plaintif_f further argues that although RLI denied coverage in connection with the incident,

- Plaintifl’s Workers'-’ Compensation carrier, the' New York State Insurance Fund (“SIF”), agreed to-cover

the Plaintiff’s defense in the action'brought by the Vasquez estate, and SIF also paideorkers’

Compensation beneﬁts to the Vasquez 'estate. The Plaintiff further 'argues that in the disclaimer letter

dated April 1 2009 RLI disclaimed coverage in part due to tlmelmess but also because Vasquez was an

\" \..

K empIOyee and that the 1nC1dent fell'under Workers Compensation As such, the Plaintiff argues that it

was not the only one to believe that Vasquez’s estate’s sole remedy was in Workers’ Compensation. .

. Therefore, the Plaintiff argues that'it had a good faith reasonable belief that ‘the underlying incident was

R
v
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_not covered under the PoliCy, and that the Plaintiff informed RLI of the 1nC1dent as soon a3 it came to

believe otherw1se upon receipt of the order to show cause.

o

In oppos1tion to the Plaintlff’ s motion and in support of its own cross “motion for summary

Judgment the Defendant RLI argues that its disclaimer of coverage was valid asa matter of law. RLI

_argues that it did not receive its ﬁrst notice of the accident from the Plaintiff until March 5, 2009 over

T s

: '*ﬁye months-aﬂer.the incident, and as 'such»lawfully disclaimed coverage based upon th'é Plaintiff’s lack

i

. of timely notice. RLI further argues that the Plaintiff’s underlying action is not a genuine insurance

<

' .'(':oyerage dispute, but rather a professional negligence case that the_ Plaintiff has against the Defendant

P4

" Lockton ba_s_ed upon the alléged advice that Lockton gave the Plaintiff. Sp‘eci‘ﬁcally,. RLI argues that the

Defendant LOckton_misadvised the Plaintiff that the underlying inci_dent' :d,i’d ‘not fall under the Policy and
that it was Loc'kton who, upon being notified of the incident by the Plain‘tiff,’ failed to forward notice to

RLI. RLI argues in'sur'n and .s'ubstance that due to Lockton’s incorrect ad'vice'to Coheén Brothers and

failure to notify RLI of the underlymg 1nc1dent Lockton is directly respon51ble for any damages mcurred

by the Pla1nt1ff due to lack of coverage, not RLI

RLI further argues that the Plaintiff’ S purported belief that the underlying 1nc1dent only

implicated Workers Cornpensation was unreasonable as amatter of law. S‘peciﬁcally, RLIargues that

Vasquez was an employee of 622 Third Avenue Company (“622 Third”),'which owned the building

where the ‘accide._ntoccurred, and that bohen Brothers was the man-aging agent for }s:aid building. RLI

AY

' indicates that both Cohef Brothers and 622 Third were named as irisured parties under the Policy.~ RLI
. . »K-‘ . - P I X : . V - . .- )
" argues in sum and substance that since Vasquez was an employee of 622 Third and not Cohen Brothers
* at the time of the accident Cohen Brothers knew or should have known that there was a possibility that

. -they would be subject to a shit under the Labor Law as to the incident. Therefore RLI argues that Cohen

Brothers could not have reasonably believed” that Vasquez s sole remedy. was in Workers

\




* which Lockton failed to do.

" the defense costs in excess of what SIF already provided to the Plaintiff.

seeking defense costs from RLI Speciﬁcally, the Plaintiff argues that it is only where an insurer

P
S

Compensatlon as'to the acc1dent or that the incident d1d not fall w1th1n the scope of the Pohcy RLI'

“further argues that the fact that Cohen Brothers contacted Lockton 1mmed1ately after the acc1dent

,»

' supports RLI’s posmon that Cohen Brothers recognized the 1nc1dent fell w1th1n the scope of the Pollcy,

“and that Cohen Brothers ﬁcontacted Lockton so that Lockton could make RL*I aware of the 1nc1dent,

£

RLI further argue_s that the Plaintiff cannot recover its defense costs as to the Vasquez estate’s

| , “action sincle.’the Plaintiff -chose »to retai'n its own counsel in said action ins'tead'of accepting:/c'ouns'el
selected by SIF RLI argues that notw1thstand1ng RLI’s disclaimer, SIF agreed to defend the Pla1nt1ff in
f;the Vasquez estate S actlon and that 1nstead of accepting counsel selected by SIF, the Plalntlff chose to
Eretavin its own defense attorneys.; RLI further argues that SIF agreed to ‘contr:ibute the hourly rate it would
_ "h?ve paid for\th_e'attorn‘"eysSIvF had intended to reta’in towards the Pl.a'intif_f’ s defense.' RLI’indicates that

the 'Vasquez-estate’s act‘iorn ’wasbsettled for 2.5 million, 1 ‘million of which Vwas paid by the Plaintiff and

L5 mllhon of which was paid by the Plaintiff’s excess insurer. RLI argues in sum and substance that
_' "smce the Plaintiff reJected SIF S recommended attorney in defending agalnst the Vasquez estate’s action

~-and instead accepted the c_ash .value of 'sald defense from SIF, the Plalntlff cannot now recover from RLI

4

.In reply, the Plaintiffreiterat”es',its argum_ents'that it had a.good faith reasonable belief that the

- Vasquez estate’s sole remedy was under Workers’ Compensation, based upon the mistaken advice the ‘

-~

- Plaintiff received from Lockton; The Plaintiff fu_rther reiterates its argurnent that RLI failed to notify the

Plaintiff t_hat it would be disclaiming coverage. The Plaintiff further argues that it is not barred from.

-,

.assumes the defense and indemnification of an insured when there is no obligation to do so that the

- . : : Y

_insurer ‘becomes a volunteer with no right to recover monies it paid on behalf of the insured. The
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- -vPlain't:iff argu_'e_'svthat 1n_the1nstantcase1t .wasthe' Plaintiff (as the insured) not RLI (as the insurer) who

’

'retained-i'ts ow’nf;co’uﬁséli -and as Such 'the Plaintiff is not subj e’"c't*to the ¢ Volunteer payment doctr1ne

T
.

uh In 1ts sur reply, the Defendant RLI reiterates the argument presented in its cross-motion and

\

N

v Z; opposmon to the Pla1nt1ff’s motlon for summary Judgment Spec1f1cally, the Defendant argues that the

Plamtlff’s argument relles upon the case of Tesler v Paramount Ins Co (220 AD2d 334 (N Y App Div

lst Dept 1995) However the Defendant argues that “it is 1mp0551ble that Tesler rema1ns good

de01s1onal law | The Defendant RLI argues in sum and substance that the Pla1nt1ff’ S purported belief
that the Vasquez 1n01dent fell solely w1th1n the scope of Workers Compensat1on and not under the

Pol1cy was unreasonable regardless of the fact that Lockton spec1f1cally adv1sed the Plaintiff to thls

. : L - ) f.v ‘ N
5 T,

effect '- - e

-~ : . e

S Oral«A‘r,Q’ument e

A

On May 1 6,201 6, thePlalntlff and RLI appeared before this -Co'urt' 'for'oral argument and
,;' reiterated the argurnents _presénted 'in~“their'submltted papers.

s

¥

* The Plaintfff .re\iterated it:s'-'argumen_t;'that it reasonably and in good faith felied upon Lockton’s
adviCe'~that the Vas'quez‘ incldent didfn'ot fall with the Policy. Plaintiff further emphasized that as soon as
1t became aware that Vasquez s estate was pursu1ng an act1on as to the 1n01dent Pla1nt1ff 1mmed1ately

Ko

o notlﬁed RLI The Pla1nt1ff further argued that RLI did not properly dlscla1m coverage as the Pla1nt1ff

o . - ; recelved a dlsclalmer of coverage letter from Mt. Hawley and not dlrectly from RLI

At oral argument the Pla1nt1ff referred to the case of Tesler 4 Paramount lns Co (220 AD2d 334

-
i

(N Y App D1v lst Dept 1995)) Wthl’l the Plaintiff argued stood for the pr1nc1ple that an 1nsured party’s

rel1ance upon the mlstaken adv1ce of 1ts 1nsurance agent as to’ coverage const1tuted a reasonable good

i /

falth reason for.the -1n,sured ‘party s"d‘elay'ln 1nform1ng an insurer of a specrﬁc-1n01dent’;




In opposition, RLI reiterated its argument that it lawfully disclaimed coverage based upon the

- Plaintiff’s failure to timely notify RLI of the incident. RLI argued that even though the Plaintiff’s delay

‘in notifying RLI \A{as based upon Plaintiff’s reliance upon the Lockton’s ineorr_ect advice (acting as

Plaintiff’s insurance broker), this has no effect upon RLI’s ability to lawfully disclaim coverage for

untimely notice. RLI further argued that issuing the disclaimer letter through Mt. Hawley did not rise to

the l‘evel of a defect. RLI further argued that Tesler v Paramount Ins Co (220 AD2d 334 (NY App Div

Ist Dept 1995)) was no longer good law” and that instead the Court should follow the F1rst

~

Department’s dec1s1on in Natlonal Union F1re Ins Co of Pittsburgh, PA v Great Am E&S Ins Co, (86

A.D.3d 425 (NY App. Div. 1st Dept 2011)), which RLI argued in sum and substance “overruled™ Tesler.
: ‘RL.I-further argued that the Plaintiff “did not have the right” to obtain its owh counsel instead of
accepting the attorneys bsu‘ggeste_:d by SIF.> JRLI argued in sum and substance that since the Plaintiff - .
obtained its own oourrsel that charged higher rates than the attorneys proposed by SIF, the Plaintiff
could not NOW recover the dlfference in rates from RLI. RLI further argued that had it not disclaimed ,
the obl1gatlon for the: Pla1nt1ffs defense in the Vasquez estate’s act1on would have been shared by RLI

and SIF, and that RLI and SIF would have each paid 50% of the defense. RLI further argued in sum and

substance that had it not disclaimed coverage, it could have refused to allow the Plaintiff to choose its

own 1awyers as opposed to attomeys picked by RLIL

~ The Court notes that neither of the Parties alleges that there are any “issues of fact” to be
determined at trial in opposition to the other Party’s motion for summary judgment. Each party argues ‘

in sum and substance that it is entitled to surhm'ary judgment as a matter of law, and that the other

Party’s motion for summary judgment should be denied accordingly.
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| ;(Somme'r v F:ederaIAS_ignal Corp., 79 N.Y:2d 540, 555 (NY 1-,992))' -

‘Analysis

Summarv J udgment and Declaratorv J ud,qement Standard

It is well estabhshed that “[t]he proponent of summary Judgment must estabhsh its defense or

4

cause of actlon sufﬁcrently to warrant a court’s d1rect1ng Judgment In its favor as a matter of law gRyan

v Trustees of Columbra Umv m the Clty of N. Y Inc., 96 AD3d 551, 553 (NY App Div 1% Dept 2012)

,

[1nterna1 quotatlon marks and c;1tatlon om1tted]). “Thus, the movant bears the burden to dispel any
question of fact that would preclude summary judgment” (id.). “Once this showing ha$ been made, the

vburden sh1fts to the nonmoving party to produce. ev1dent1ary proofin adm1ss1b1e form sufﬁcrent to

: estabhsh the existence of mater1a1 issues of fact that require a tr1a1 for resolution™ (Gluffrrda v Citibank
, C rp 100 NY2d 72 81 (NY 2003)) “On a'motion for summary Judgment facts must be'viewed in the

- light most favorable to'the non-moving party” (Vega v Restani.Conistr. Corp 18 NY3d 499 503 (2012)-

(1ntemal quotatron marks and citation om1tted)) If there is any doubt as to the existence of a triable ,

issue of fact summary Judgment must be denied (Rotuba Extruders v Ceppos 46 NY2d 223,231

(1978); ‘Grossman v Amalgamated,Hous. Corp., 298 AD2d 224, 226 (NY App Div 1® Dept 2002)).

In deciding the motion, the Court must draw all reasonable inferences in favor of the nonmoving party

and deny summary judgment if »there is any doubt as to the existence of a material issue of fact (See

'Branham Y Loews Orpheum Clnemas Inc.; 8 NY3d 931 (NY 2007) Dauman Drsplavs Inc. v Masturzo,

168 AD2d 204 205 (NY App D1v 1st Dept 1990) lv dismissed 77 NY2d 939 (NY 1991)) “Where

vdrfferent conclusrons can reasonably be drawn from the evrdence the motion should be denied”

~

* Further "pursuant .to CPLR § 3001 - Declaratory judgment:

'\

The supreme court may render a declaratory Judgment havrng the effect of a ﬁnal
judgment as to the rights and other legal relations of the partles toa Just1c1able
controversy whether or not further relief is or could be claimed. If the court declrnes to

render such a Judgment it shall state its grounds...
B _9-
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[*10]

The April 1, 2009 d1scla1mer letter from M. Hawley d1d not const1tute a V1olatlon of Insurance Law

- 3420(d)(2)

' Upon review of the submitted papers, including the deposition testimonies and having conducted

oral arg'ument, the Court finds that the disclaimer letter dated April 1, 2009 ostensibly from the Mt.

N

Hawley constituted a valid notice disclaimer by the Defendant RLI pursuant to Insurance Law

© 3420(d)(2). The Court recognizes that said disclaimer letter indicates that it 1s from the Mt Hawley and

i
i

‘not RLI However, Edward McGrath an assistant vice pres1dent for RLI testified at hlS deposition that

- printing the Apr1l 1, 2009 letter on Mt. Hawley letterhead was a mrstake on h1s part. Further, it is clear

J

, from the substance of the letter that it refers to the action brought by the Vasquez estate dgainst the

P]aintiff. :

. The ’Cou‘rt further notes that_at. no point in the submitted papers nor at oral argument did the

" Plaintiff ever indicate that it was in any Way prejudiced by said letter.. Neither did the Plaintiff ever

indicatel in its submitted papers nor at oral argument that it was unaware that_saidﬁ letter represented a
disclaim'er of coverage by RLI. In point of fact, everything in the Plaintiff’s.submitted papers and.
arguments pres'ented at oral argurnent _c’onﬁrm that the Plaintiff fully understood that the April 1, 2009
letter was.a disclaimer of coverage by RLI As there is no indication b&/ the Plaintiff that it at any boint

failed to .recogniz’e that’the April 1, 2009 letter was a disclaimer létter by RLI as to the Vasquez estates’

act.ion the Court finds that the Plaintiff was in no way prejudiced by the fact that the April-l 2009

- d1scla1mer letter was written on Mt Haw]ey letterhead (See Miller v Allstate Indem. Co., 132 AD3d

/

1306 (NY App Div 4th Dept 2015)) | | o .

As such the Court ﬁnds that the Apr1l 1,2009 d1d const1tute a den1al of coverage by RL] and

will deterrnrne the remamder of the rnot1on and cross-motion accordingly.

v
'/.

-10-
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The? P!amtlff is entitled to a decla_rat‘orv iudgment holding that RLI is required to fully indemnify the
Plamt;ff for any damages in connection with: the action brought by Vasquez's estate. as Plaintiff has
es.tal?hshed that it reasonably and in good faith relied upon Lockton’s advice that.the incident did not fall
within the Policy.. . ' ' co

I : . . . o . A . . :
“Where a policy of insurance requires that the insured give the insurer notice ‘as soon as

practicable/,’ notice must be afforded within a ‘reasonable time under the circumstances’. The notice

requirement is a condition precedent to coverage and so, failure to provide such notice vitiates the

contract of insurance. .At the time that the Vasquez incident occurred in the underlying action, there was

no need to show that the insurer suffered any prejudice as a result of tardy notice (Castlépoint-lns Cov

' Mike's Pipe Yard & Bldg Supply Corp, 2010 NY Slip Op 31870(U) (NY. Sup Ct Cnty 2010) affd 101

AD3d 504 (NY App Div 1st Dept 2012) citing Travelers Ins Co v Volmar Constr Co, 300 AD2d 40 (NY

App Div. 1st Dept 2002); Gfeat Canal Realty Corp v Seneca Ins Co, 5 NY3d 742 (NY 2005); Ocean

Partners, LLC v North River Ins Co, 25 AD3d 514 (NY App Div Ist Dept 2006); Argo Corp v Greater

© NY Mut Ins Co, 4 NY3d 332 (NY 2005); Security Mut Ins Co v. Acker-Fitzsimons Corp, 31 NY2d 436

”

(NY 1972).‘ ~‘f“The'duty to give notice arises when, from the inforn}atii'o'n' available relative to the

accident, an in§ured ébufd"gleanl areasonable possibility of the policy's ihvolvément’. ¢ [W]hére there is

" ho excuse or mitigating factor, the issue [of reasonableness] poses a legal question for the court,” rather

 than an issue for the trier of fact”” (Tower Ins Co of NY v Lin Hsin Long Co, 50 AD3d 305, 307 (NY

v

" - App Div 1st Dept 2008) citing Paramount Ins Co v Rosedale Gardens, Inc, 293 AD2d 235 (NY App Div

- Ist Dept 2002); YSSBSSl R_éaltv Corp v Public Serv Mut Ins Co, 253 AD2d 583 (NY App Div Ist Dept -

" 11998); see-also Security Mut Ins Co v Acker-Fitzsimons Corp, 31 NY2d 436 (NY 1972); Haas Tobaccd

Co v American Fidelity Co,'226 NY 343 (NY 1919); Woolverton v Fidelity & Casualty Co, 190 NY 41

(NY 1907)).>

-

2 The Court notes that currently pursuant to4dnsurance Law § 3420 (a) (5) an insufer may not deny cov

"ynless the failure to provide timely notice has prejudiced the insurer” (See Slocum v Progressive Northwestern In
App. Div. 4th Dept 2016).. However, the effective date of Insurance Law § 3420 (a) (5) was January 2009 and the

crage based on untimely notice
s. Co..32 NYS3d 524 (NY
underlying incident occurred

-11-
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“While the<'reasonabfeness'of an insured’s belief in nonliability is ordinarily a matter for the fact
~ finder, where the facts are undisputed and not subject to conflicting inferences, the issue can be decided

as a matter of law.” (Castlenoi’nf Ins Co v Mike's Pipe Yard & Bldg. Sunplv Corn 2010 NY’Slip‘Op.

31870(U) (NY Sup Ct NY Cnty July 19, 2010) affd 101 AD3d 504 (NY App Div 1st Dept 2012) citin ng.

A rgentina v Otsego Mut F1re Ins Co, 86 NY2d 748 (NY 1995); Phoenlx Bullders Inc. v Sirius America

Insurance Comnany,.-2008 NY Slip Op 32535(U) (NY Sup Ct 2008-)_). The Court notes that in the instant -

oy o ;
motion and cross-motion, both Parties argue that the issue of the “reasonableness” or -

“unreasonableness” of Cohen Berhers’ belief that it did not have to inform RLI of the incident until
Cc__)hen Brothers became .awarefthat. the Vasquez estate was pursuing an action against Cohen Brothers

3

can be decided as a matter of law.

" In Tesler v Paramount Ins Co (220 AD2d 334 (NY App Div lst Dept 1995)), the First
;Depenment hehdl;:t_hg}t an insn;ed party'delmenstrat‘ed a good-faith reasonable behef in their nonliability,
where said belief was based upon the speciﬁc incorrect advise of their insurance agent (see also
| ‘Cas';lenoint Ins éo v:Mike's Pipe Yard & Bldg Supply Corp, 2010 NY Slip Op 31 870(U) (NY Sup Ct

Ve

CNty 2010) affd 101 AD3d 504 (NY App D1v 1st Dept 2012) European Bldrs. & Contrs Corp v Arch

Spemaltv Ins Co, 2014 NY Slip. Op 31695(U) (NY Sup Ct NY Cnty 2014). "As such, the insured party

had a reasonable excuse for not 1nform1ng the insurer of the underlylng 1n01dent within the time frame of

' the notification’ prov151on in the insurance policy (Tesler v Paramount Ins Co 220 AD2d 334 (N Y App

g 'D1v Ist Dept 1995) cmn,q Ml,qhtv Mldgets Inc v Centennial Ins Co, 47 NY2d 12 (N Y 1979); 875 Forest

' Ave Com v Aetna Cas & Sur Co 37 AD2d 11 (NY App Div 1st Dept 1971) affm 30 NY2d 726 (NY

~

1:972)).

pnor to said effective date. The Court notes that nether ofthe Parties argue that the current Insurance Law § 3420 (a) (5) is applicable to the
. underlying action, and that the Plaintiff does not argue in its moving papers that RLIis rcqmred toshow prejudice in order to deny coverage
under the Pollcy ‘
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S

In the instant‘écti"on there is no'dispute that Cohen Brothers was immediately aware of the
October 3, 2008 1n01dent but d1d not 1nform RLI of said 1n01dent until aphrommately six months later in
March of 2009 -As such there is no dlspute that Cohen Brothers did not tlmely notlfy RLI of the
1n01dent as requ1red und/er the_Poh‘cy‘.

Further, in the inétant motion Cohen Brothers is not arguing that notifying Lockton of the

underlying incident was the etluiyalen-t_‘of notifying RLI of the underlying inc‘ident. Said argument is not

before this Court, and sé‘id éirgument would not,be supported hy the case lawd( See Strauss Painting, Inc.

N

v Mt. Hawley Ins. ‘C'o;, 24 NY3d 578 (NY 2014)). There is no dispute that Lockton both failed fo notify

RL‘Iv‘éf the unrleriying —inc'ident on behalf of Cohen Brothers and that Lockton also advised Cohen \

t ~

Brothers that the .underlying incident fell solely within Workers’ Compensation. The Plaintiff’s

argument in support of the instant motion is that it had a reasonable good faith belief that the underlying

_ incident;_fell Solely within Workers’ Compensation based upon Lockton’s _incdrrect advice not that

'rr‘otice to Lockton constituted notice to RLL The Plaintiff further argues tha't.based upon that reasonable

| gbod_ faith belief, the Plaintiff failed to nt)tify RLI of the incident until the Plaintiff became aware that

DN
N

Vasquez’s estate was pur_suing an action against the Plaintiff outside of WQrkers’ Compensation. As

such-, the Plaintiff’s aréume_nt for summaryjudgment hinges upon the undispute_dfact that Lockton

3 ,incbrrectly advised "the Plaintiff as to'the Plaintiff’s potential liability for the underlying incident, not the

undisputed fact thut Lockton failed to notify RLI of the underlying incident.

~

\-5 L F . ; o7 ~ - . . . .
Upon review of the submitted papers and having conducted oral argument, this Court finds that

the instant action is directly analogous to Tesler v Paramount Ins Co. in that Cohen Brothers had a.

.

“reasonable good fa*i‘th. belief” of nbn-lrabily based upon Lockton’s incorrect adv‘i\ce, whichexcused

Cohen Brothers delay in reporting the incident to RLL.
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’Speciﬁcally, in the 1nstant ‘action the RLI does not dlspute that the P1a1nt1ff 1mmed1ately
contacted Lockton on the date of the 1nc1dent Nor does RLI dispute that Lockton both mistakenly

1nformed the Plamtlff that Vasquez s sole remedy was under Workers’ Compensatlon Neither does RLI

o dispute that the Plamtrff later sent an email to Lockton as to the 1nc1dent or that the Plaintiff was again

*

1nformed by Lockton that the 1nc1dent did not fall within the Pollcy the Pla1nt1ff had with RLI. Said

' allegatlonsv' are also supported by t_he depositions taken of Madeline Marcus for the Plaintiff and

Elizabeth Walsh for Lockton. Further, there is no dispute that upon "receiving-notice that the Vasquez

'_ estate was pursu1ng an actlon (via: the Order to Show Cause on March 5, 2009) the Plaintiff 1mmed1ately

" notified RLI RLI ] submltted Ppapers and arguments presented at oral argument acknowledge that
-Lockton fa11ed to notlfy RLI of the 1n01dent (in its capac1ty as the Plaintiff’s insurance broker) and that
',the Plalntlff’s farlure to t1me1y notlfy RLI of the 1nC1dent was due to Lockton s incorrect advice to the

h Plamtlff that the Vasquez estate’ $ sole recovery was in Workers’ Compensatlon There is nothing to

1nd1cate that Cohen Brothers had any motive for not complying with the timely notice provision of the

t

Pollcy, or that Cohen Brothers d1d not stand ready to t1me1y prov1de any information to RLI in any form

that was requrred under the Pollcy, had Cohen Brothers not been m1stakenly adv1sed by Lockton that the

i

. .-1nc1dent was solely a Workers Compensatlon matter and did not. fall wrthln the Pohcy (See ghty

" Midgets, Inc. v Centenn1a1 Ins Co 47 NY2d 12, 20 (NY 1979))

) ) i v ’ - . .
Based upon said undisputed facts, this Court finds that the Plaintiff’s delayin notifying RLI of

the incident was based upon the'P‘l_aintiffs reasonable and good faith reliance upon Lockton’s incorrect

“advice that \theVasquez estate’s sole recovery was in Workers’ Compensatron'.. Further, as soon as the

o

Plaintiff became aware the _Vasqu'ez estate' was pursuing an action against the Plaintiff, the Plaintiff

S

‘ immediately informed RLI of the underlying incident and related action: As such,v the Plaintiff has

established prima facie that it did not 'viollate the notice provision of the Policy; and as such was entitled

)

1 . \. -
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»~ to coverage by RLI for the 'incident (See Tesler v Paramount Ins Co 220 AD2d 334 (NY App Div Ist

. Dept 1995)). N

RLI’s argument in opposmon to Plaintiff’s motlon for summary Judgment and in support of its

~ cross- motlon for summary Judgment is that the Plaintiff’s reliance upon the incorrect advice of 1ts

insurance agent“rs-not a‘sufﬁc1e_nt basis for'concludmg that the Plaintiff'had a good-faith reasonable

~

- belief of nonliability to-justify" failing to timely notify RLI of the incident. RLI acknowledged in both its

submitted fpapers and at oral argument that its position on this issue is directly counter to the First

: Departmen_t?s determination in Tesler, and RLI specifically argues that Tesler is no longer.“good law”

given the cases that haye been decided since. However, none of the cases cited by RLI in its submitted

-~

-.papers e1ther drrectly support RLI’s argument nor do they overturn Tesler

Spec1ﬁcally, although RLI C1tes to multiple cases that stand for the posmon that an insured’s

o}

notice to' an_1nsurance broker does not constltute notice to the 1nsured,.’not one of said cases C1ted by RLI

speciﬁcally addrésses Tesvler'n'or the situation where an insured’s untimely notice to an insurer was based

-

upon the incorrect adv1ce of ani insurance agent

R

- Strauss Pa1nt1ng, Inc..v ML, Hawley Ins. Co., 24 NY3d 578 (N Y 2014) [Stands for the
~ position that a pohcyholder s timely notice to a broker does not constitute the notice
contemplated by the insurance policy. However, Strauss does not address the issue of an
insured’s untimely notice to an insurer based upon the incorrect advice of an insurance
agent that the underlying incident did not fall w1th1n the policy, nor did it make any
-reference to Tesler];
- ‘Martin Assocs.. Inc. v Illinois Natl Ins. Co., 137 AD3d 503 (NY App-Div Ist Dept
" 2016) [Stands for the position that a pohcyholder s timely-notice to a broker does not
constitute the notice contemplated by the insurance policy. However Martin Assocs. does
. not address the issue of an insured’s untimely notice to an insurer based upon,the
. incorrect advice of an insurance agent that the underlymg incident did not fall within the
\+ policy nor does.it make any reference to: Tesler] :
- . Juvenex Itd.v Burlington: Ins. Co., 63 A.D.3d 554 (NY App D1v Ist Dept 2009)
~ [Holding that an insured’s delay of two months in giving notice of the claim was
unreasonablé as a matter of law. However Juvenéx Litd. does not address the issue of an
insured’s untimely notice to an'insurer based upon the incorrect advice of an insurance
~ agent that the underlying incident did not fall within the policy nor does it make any
reference to Tesler]; - :

-15-

16 of 23




[* 16]

2130 Williamsbridge Corp. v. Interstate Indem. Co., 55 AD3d 371(NY App Div 1st Dept
2008) [Holding that an insured bears the burden of establishing the reasonableness of the
proffered excuse for failing to timely notify an insurer of a covered incident and that
being unaware that notice provided to its broker was insufficient is no excuse. However,
2130 Williamsbridge Corp. does not address the issue of an insured’s untimely notice to
an insurer based upon the incorrect advice of an insurance agent that the underlying
incident did not fall within the policy nor does it make any reference to Tesler];

Tower Ins. Co. of N. Y. v. Mike's Pipe Yard & Bldg. Supply Corp., 35 AD3d 275 (NY
App Div st Dept 2006) [Holding that notice to a broker cannot be treated as notice to the
insurer since the broker is deemed to be the agent of the insured and not the carrier.
However, Tower Ins. Co. of N. Y. does not address the issue of an insured’s untimely
notice to an insurer based upon the incorrect advice of an insurance agent that the
underlying incident did not fall within the policy nor does it make any reference to
Tesler]; '

Rosier v Stoeckeler, 101 AD3d 1310 (NY App Div 3d Dept 2012) [Holding that notice of
a claim or a potential claim provided by an insured only to the insured’s broker, and not
to the carrier or its agent, generally is not considered sufficient notice to the carrier.
However, Rosier does not address the issue of an insured’s untimely notice to an insurer
based upon the incorrect advice of an insurance agent that the underlying incident did not
fall within the policy nor does it make any reference to Tesler]; ’

Blue Ridge Ins. Co. v. Biegelman, 36 A.D.3d 736, 737 (NY App Div. 2d Dept 2007)

.[Holding that where an insurance policy requires that notice of an occurrence be given

promptly, notice must be given within a reasonable time in view of all of the
circumstances and that absent a valid excuse for a delay in furnishing notice, failure to
satisfy the notice requirement vitiates coverage. However, Blue Ridge Ins. Co. does not
address the issue of an insured’s untimely notice to an insurer based upon the incorrect
advice of an insurance agent that the underlying incident did not fall within the policy nor
does it make any reference to Tesler]

Gershow Recvcling Corp. v. Transcontinental Ins. Co., 22 AD3d 460 (NY App Div 2d
Dept 2005) [Holding that notice to an insurance broker cannot be treated as notice to an
insurer since the broker is deemed to be the agent of the insured and not the carrier.
However, Gershow Recycling Corp. does not address the issue of an insured’s untimely
notice to an insurer based upon the incorrect advice of an insurance agent that the
underlying incident did not fall within the policy nor does it make any reference to Tesler]

Similarly, although RLI also cites to multiple cases where an insured did not have a reasonable
good faith belief in nonliability in the context of a potential Labor Law claim to justify its failure to give
timely notice to its insurer, most of the cases cited by RLI on this point fail to either challenge the First
Department’s determination in Tesler nor indicated that they addressed a situation where an insured’s

untimely notice to an insurer was based upon the incorrect advice of an insurance agent:
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Board of Mgrs. of the 1235 Park Condominium v. Clermont Specialty Mgrs., Ltd., 68
AD3d 496 (NY App Div 1st Dept 2009) [Holding that given the nature of the work that

the worker was performing -and the insured's knowledge that the worker had fallen off a
ladder and been taken to the hospital by ambulance, this single phone call to the worker’s
employer on the day of the accident was not an adequate inquiry into the circumstances of
the accident and its outcome, and, as a matter of law, could not have caused the insured to
reasonably believe that there was no reasonable possibility of the policy's involvement.
However, Board of Mgrs. does not address the issue of an insured’s untimely notice to an
insurer based upon the incorrect advice of an insurance agent that the underlying incident
did not fall within the policy nor does it make any reference to Tesler]

St. Nicholas Cathedral of the Russian Orthodox Church in N. Am. v. Travelers Prop. Cas.
Ins. Co., 45 AD3d 411 (NY App. Div. 1st Dept 2007) [Holding that the evidence adduced
before the Special Referee established that plaintiff was immediately aware of the
accident, which occurred in front of its property while its contractor was performing work
on its behalf, and that it was aware that a person was injured and was removed from the
scene in an ambulance. Moreover, plaintiff discussed the accident internally and with
others, and was familiar with the insurance policy's requirement to provide notice of an
occurrence "as soon as practicable." Under the circumstances, plaintiff failed to establish

.the reasonableness of its belief that no claim would be asserted against it and hence of its

seven-month delay in providing notice to Travelers. However, St. Nicholas Cathedral
does not address the issue of an insured’s untimely notice to an insurer based upon the
incorrect advice of an insurance agent that the underlying incident did not fall within the
policy nor does it make any reference to Tesler]

Brownstone Partners/AF & F, LLC v. A. Aleem Constr., 18 AD3d 204 (NY App Div st
Dept 2005) [Plaintiffs, the owner of and general contractor at the subject work site,
indisputably knew immediately after the fact that there had been a work-related accident
at the work site in which a subcontractor's employee was injured, plaintiffs did not tender
their defense of the underlying, ensuing action to defendant as additional insureds under
the comprehensive general liability policy until nearly five months after the accident and
four months after the underlying action was commenced against them. Plaintiffs'
proffered excuse for failing to notify defendant sooner of the accident, namely, that they
relied upon the subcontractor's assurances that the subcontractor would bear
responsibility for injuries caused by the reckless conduct of its employees, was
insufficient to raise any triable issue as to whether plaintiffs had a reasonable, good-faith
belief in their non-liability. However, Brownstone Partners does not address the issue of
an insured’s untimely notice to an insurer based upon the incorrect advice of an insurance
agent that the underlying incident did not fall within the policy nor does it make any
reference to Tesler]

In point of fact, only two of the cases cited by the RLI in support of its argument that Tesler is no

longer “good law” even cite to Tesler, and said decisions both strongly suggest that Tesler is still “good
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. RLI argued in its submitted papers and at oral argument that National Union Fire Ins Co of
, :

» . Pittsburgh, PA_Mv Great Am E&S Ins Co, (86 A.D.3d 425 (NY App. Div. 1st Dept 2011) somehow

“overturns” Tesler. 'Upd_n tetfiew of National Union Fire Ins Co of Pittsburgh. PA v Great Am E&S Ins

-Co, the Court ﬁndé said argument/ to be without merit. In National Union Fire Ins Co of Pittsburgh, PA

v Great Ani E&S Ins Co, the First Department specifically distinguished Tesler fr_om the facts of the case

‘in‘National, stating that Tesler was “distinguishable because, in that case, the insurance agent
. specifically advised the insured that there was no indication a claim could be brought against it. Here,

- there was no'evidence that' Solar was advised by any insurance agent as to no_nliability.” N ational-Union

N

Fire Ins Co of P1ttsburgh PA v Great Am E&S Ins Co, 86 AD3d 425 427 (N Y App Div st Dept

g 201 1)). Said dec151Qn m no way “overrules” ‘Tesler, but merely dlstlngulshes the facts presented in

N

Tesler from the‘facts_. presented in National. If anything, the fact that the First Department speciﬁcally

distinguished Tesler from the facts of National only confirms that Tesler is still “good law”, though not

applicabl_e t0 the specific facts of National. Unlike National, in the underlyving action there is no dispute

that Lockton mistakenly advised the Plaintiff that Vasquez’s sole remedy was in Workers’

' C N ' ' J ’ -
Compensation. .
— i

RLI also cites to Macro Enters V. OBE Ins. Corp. (43 AD3d 728 (NY App Div 1st Dept 2007)),

wherem the First Department found that an insured’s “claimed belief of n0n11ab111ty, on the basis that its

1njured employee S excluswe remedy was under the Workers' Compensation Law, was not reasonable

under the circumstances” and includes a cf. citation to Tesler. However, the Macro Enters. decision

- gives no indication as to those specific “circumstances” nor is there anything in said decision to indicate

that the First Department had before it a situation wherein an insured’s untimely notice to an insurer was

based upon the incorrect advice of ‘aninsurance agent.

’ | | | -18-
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‘upon the incorrect advice of an insurance agent.3

'*wh1ch only goes to support the pos1t1on that Tesler remains good law.

: .
~

F urther? upon exarn_ination of the New York Supreme Court’s decision in Macro Enters. v. QBE

Ins: Cor_p_. that was the subject of the appeal before the First Department, it is clear that Macro Enters. v.

'QBE Ins: Corp. did not involve a situation wherein an insured’s untimely notice to an insurer was based

RN

8

~

i As such none of the cases c1ted by RLI on these pomts spec1ﬁcally overtumed Tesler or even

. »_addressed s1tuat1ons analogous to either Tesler or the underlying action. At best, the cases cited by the

Defendant speciﬁcally distinguis'h the fact-patterns before those court from the fact pattern in Tesler,

. N ——

\

’

In the underly1ng action; regardless of Whether or not Vasquez was the Pla1nt1ff’ s employee, the

_fact -re_mains that the Plaintiff immediately reported the incident to Lockton, and Lockton mistakenly

' 'adv1sed the Pla1nt1ff that Vasquez s sole remedy was in Workers” Compensation. Further there is

%

-noth1ng to 1nd1cate that Cohen Brothers had any mot1ve for not complying W1th the t1mely notice

o prov1s1on of the Policy, or that, Cohen Brothers did not stand- ready to timely 1nform RLI of the incident

had Cohen Brothers not been m1stakenly advised by Lockton that the 1nc1dent was solely a Workers

_,,
£

Compensation matter and did not fall w1th1n the Policy (See Mightv Midgets, Inc v Centennial Ins Co,

~

47 NY2d 12 NY 1979))

Accordingly, the Court ﬁnds that the Plaintiff has established RLI was requ1red under the Pol1cy

Qto defend'and indemnify the’_Plalntiff as to the action brought by V'asquez\ s estate. As such, the Plaintiff

is ent1tled toa declaratory Judgement hold1ng that the Plaintiff'is ent1tled to indemnification by RLI for

any damages in connect1on W1th the act1on brought by Vasquez’s estate

N

' .
4 1

Thc Court furthcr notes that the same court that rendered the Supreme Court decision in Macro Enters. v. QBL Ins. Corp

spccnfcall) Jater reviewed the appellate briefs submitted before the First Department in_Macro Enters. v. OBE Ins. Corp.. which did not indicate

that the insured’s failure to timely notify the insurer of the incident was in any way based upon incorrect advice given by an insurance agent (See
Castlcpornt Ins. Co. v Mike's Pipe Yard & Bldg: Sunply Corp., 2010 NY Slip Op 3I870(U) 14 (NY Sup Ct NY Cnty 2010)
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N E The Pla1nt1ff is ent1tled a declarato v judgment holdin that RLIis re uired to pay an 'outs‘tandin

-
3

reasonable legal fees Plaintiff incurred i in defend1ng the action brought by Vasguez s estate in excess of

those legal fees alreadV Dard by SIF

Hav1ng determmed that the Pla1nt1ff -was entitled to defense fand 1ndemn1ﬁcat1on by RLI in the

-

- actron brought by Vasquez s estate the Court further ﬁnds that the Pla1nt1ff 1s “entitled to the reasonable

legal fees that 1t mcurred 1n defend1ng sa1d action. Itis clear from the terms. of the Pol1cy that RLI was

requrred to 1ndemn1fy the Pla1nt1ff and was also respons1ble for the legal costs of defendmg the Plaintift

from the act1on brought by Vasquez S estate Further RLF’s argument that the Pla1nt1ff cannot seek legal

4 [y

fees grven that it declmed to accept any of SIF recommended counsel and 1nstead chose its own

- attorneys 1s w1thout mer1t The Voluntary payment” doetrine referenced‘ in the cases cited by RLI

.spec1f1cally .refer to-insur_er's*such as RLI who assume the defense and indemn:ivﬁcation of an insured. It

~does not apply to insured parties such'as the Plaintiff.

’ ’

(-
"

" In the _instant'actlon;_'RL:I}Spec,iiﬁcally chose to disclaim the Plaintiff’s coverage' under the Policy.

o

| Had -RLI chose'n'to\take on the Plaint‘iffs s defense in theﬁVas‘queZ estate’s action ,as ’required by the

Polrcy, _RLI would have had the opportumty to negot1ate any division of feesmwrth SIF 1f not appomt its

own attorneys RLI S ent1re argument on this po1nt is built upon the 1dea that if it 'had not d1scla1med

N

coverage,,«rt--would-hav_e n'egot1-ated W1th SIF and the Pla1nt1ff ina manne'r th‘at _Iwould have resulted in

lesser legal fees than were actually incurred in the defense of the Vasquez estate s action. RLI argues in

1

' sum substance that not only should it now be treated as if it had taken on the Pla1nt1ff s defense but that

)

; the Court should\also accept that RLI would have negot1ated lesser legal fees than those incurred by the

Pla1nt1ff in actually defendlng agalnst the action. Said argument is ent1rely without mer1t

' o 220-
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In éhd9sing to disclaim coverage,c RLI in-éffect vvoiuntarily ’exélpdcd itself from any aspect of the
Plai_ntiffs défensg in the Vas_qu'éz estate’s action, including the selection of attorneys aﬁd the negotiation
of legal fees. ,/RLI canno% now. c'lé;im that it should only be requiréd to reimburse the Plaintiff for legal
fees as if it had taken any role. in the Plaintiff’s defense (and the negotiation of le_ga} feés), when RLI
: vo’luntafil}: chose to disclaim cheragé and not participéte in the Plvainti_ffs. defense. In short, RLI cannot

vqluntafily chqz)ée pot to pa'rticipafe in the Plaintiff’s defense against the Vasquez estate’s actiilon‘ and
- thén claim that it sho‘uld be treat;ed.as if it had not 6n1y participated in;the.said defense, but also

' negc;tiated lésser dj‘eferisec;ostsl.4 -’ o ‘ "
iT‘hiS Court »sée’s r:10 ;easdl; 'vx_{hgl RLI is not indeﬁeﬁdehtly reéponsible for the reasonable costs that
L | Plaixnti.fsfincurred in defending agéin_st the vVasquez estatefsvact-ion as perfthé‘Policy. Any agreem‘ent
betweén fhe .P;lai.ntiff_and SII*;.as fo the division of legal fees in no way absol\}e,é RLI of its obligations
. under fche Policyto p‘rovi’dej for the Plaintiff’s defense, and any sum SIF pald towards séid defense would
’ ‘\ only be r-elev-an.t'as an offséi t6 the sum owed by RLI. -
Accordingly, the Plaj‘ntiff ha; established that it is entit_led to a‘dcclara‘tory'judgement holding

that RLI is required to pay any outstanding "reasonaBIe legal fees and costs Plaintiff incurred in defending

the action brouglit by Vasquez’s estate in excess of those légal fees and cost already paid by SIF.

i

N

The Court further notes that RLI has not Submmed any proof to the Court that had it actually parthlpalCd in the Plaintiff's dctense
agalnsl the Vasquez cstate’s aetion, that RLI wold have been able to obtain lesser defense costs. As such, RLI's entire argument on this point is
built upon hypolhellcals Flrsl that RLI had taken on the Plaintiff’s defense and second that if RLI done so, it would have incurred lesser defense
costs.
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S | Conclusion
- Accordingly, and for the reasons so stated, it is hereby
ORDERED ADJUDGED and. DECLARED that RLI is requi-re\d under the Polic‘y to indemnify

~

the Plaintiff as to any damages W1th1n the limits of the Pohcy that the P1a1nt1ff incurred in connection

w1th the actlon brought by Vasquez s estate. It is further

ORDERED ADJUDGED and DECLARED that RLI is required to pay any outstandlng
reasonable,attorneys fees arrd ‘defenbse costs,P\lalntlff incurred in defending the action brought by
Vasquez’s estate in excess of those legal' fees and costs already paid by SIF. It is further

'O.R.DERED‘th.at RLI’s_ cross-rhotion for summary judgment dismissing the Plaintiff’s action
against RLI s disr_niss_ed in 1ts entirety. It is further

()RD_ERED-that the Plai-rltiff shall file a note of issue and the underlying matter shall be placed
on',the ealendar befoi_rea speoial referee to hear and report on the darhages and the-reasonable attorney
fe_es and defehse costs incurred by the Plaintiff in connection with the action- brought by the Vasquez
estate. It 1s further * | |

o ORDERED that any oeterminatroh/calculation by theSpecial Referée as to the reasonable

attorney fees and defense costs incurred'by the Plaintiff will include within said determination the

amount corrtributed by SIF towards the Plaintiff’s defense as an offset to the amount due and owing by

RLI to the :.Pllaintiff for reasohabie attorney fees and 'defense costs.
o Thefforegoing cons_titutes"the Judgment and Decision of the Court.
Dated: ' 7 . ?( Zﬁlb

S

ol o

HON. ROBERfI'D KALTSH S8,
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