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SUPREME':COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 29 

-----------------------------------~----~---------------------------)( . \ A. 

Ann Jennings-Purnell, M.D. 

Plaintiff, 

-against-

Richard W. Donner 

' Defendants 

______________ .:. ___________________________ ;.. ________ ,---:-------------)( 

KALISH, J.: 

110344/2006 - ' 

,,.,·_ 

j 

Upon the foregoing submitted papers, the Defendant's motion for summary judgement 
' ' ;< • ' 

dismissing the Plaintiff's action is gran:~d and the Plaintiff's cross-motion for summary judgment is· 

denied as follows: 

Background and Procedural History 

. ' ' 
The following recitation of facts inc.ludes only those facts directly relevant to the instant motion 

- ' 

' . 
and cross-motion for summary judgment before the Court. Originally, th~ Plaintiff brought the -

" .. ii 
'""':'-:· 

underlying action against Eric C. Jennings, Benjamin M. Adams, Adams & Associates, P.C. and Richard 
- . , 

W. Donner. The Plaintiff has sine~ discontinued the action against Jennings withouLprejudice pursuant 
y • • ...__ • ' - • ' 

to a settlement agreement, and also. discontinued the action against Adam~ and Ada~s & Associa~~s, 

P.C. without prejudice. The only'remaininKDefendant in the underlying-action is Richard W. Donner, 

who now moves for summary judgment. 

The underlying action arises from the closing .fot a sal;1of a property located at 549 Manhattan 
- : , " .·. r 

Avenue (the "Property") that occurred on September 14, 2004. Plaintiff alleges that.Adams· is the 

principal of Adams & Associates, P.C. ·Plaintiff further alleges that the contract of sale for the Property 

she signed on September 14, 2004. violated a previous oral agreement between the former Defendant 
/ 

, Jennings and herself. The Plaintiff alleges that Adams knew of said oral agreement and that the sale .was 
' . . - \ .. ~ : : . "" 

the res~lt of fraud/misco~duct/false representations by the former Defendants Jennings, Adams and 
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·-

.Adams & Associates, P.C. 
I 

The Plaintiff alleges· iri sum "and' sub~ta~ce that as a result of Donner's notarial misconduct, the 

Defendant ended up paying more for the Property at the dosing than she had previously agreed with · 
/ - . . : 

Jennings, that she received only a p~.rti;ll ownership of the Property and that she incurred ·additional costs 
$ . ·._ . 

based upon the high~r sales price she paid for·.the Property: 

..., ~ Prior to. the instant motion, the Plaintiff discontinued her>tinderlying action without prejudice as 

against the prior Defendant Jennings pursuant to a settlement agreement m~de effective Julie 10, 2009. 

The Plaintiffalso discontinued the underlying action 'Vithout prejudice against the prior Defendants 
. ' . ,' ~ - ·~ ~ ', 

Adams .and Adams & Associates, P ;C. pursuant to:a Stipulation of Partial Discontinuance dated July 28, · 

2014. The Stipulation of Partial Discontinua~cewas based upon.Adams' .prior bankruptcy Discharge of 
- 1' • . ~ "• ~ ~\ . ~ -~ ' . 

Debtor Ord1r issued by th_e United States Bankruptcy Court on June 4, 2012 under Case No_. 11-24~ 120-

' 

rdd, venued·in the United States Bankruptcy Court, Southern. District of New York. 

The Court notes that the Plai1;1tiffs Amended Verified Complaint dated January~' 2008 ~oes not 

state the specific nature of her cause of action against the remaining Defendant Donne,r. However, a 
. ' 

. . ~ . 

~decision by the First Department has Clarified that the Plaintiffs cause of action againstDonner is for 
~- . . ~ ·--. . ~ \ ~ - \ . 

- "notarial misconduct". 

Donner previously made· a motion to dismiss the Plaintiffs c~use .of action against him pursuant 
•,, I : . • • ~ . 

- ' . 
to CPLR §321 l(a)(5) and (a)(7) on the bases that the statute of limitations had run and for failure to sta,.te 

: . ' 

a claim. By decision dated February '?i; 2012, said motion was granted by the H~norable )ustice Tingling 
. - . ' . -· \ 

,-
/, 

sitting in the New York Supreme ·Court fo~ New York County. The-Plaintiff appealed said· decision to 
- . 

· the First Department, which overturned the prior de~ision on the grounds that_ "Plaintiffs amended 

complaint, as supplemented by he; affi,davit in oppositiOn to the motion to ·dismiss; stated a claim against 

defendant for notarial misconduct" (Jennings-Purnell v Jennings, 107 AD3d 513, 514 (NYApp Div 1st 
' -

Dept 2013)). The First Department fUrther indicated that "[i]n light ofthe foregoing determination, the 
.' ' . ,. 

_ appeal from the order denying plaintiffs motion to vacate a prior order striking he.r motion to interpose a 

\ .. 
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second amended complaint is mo~t" and "[f]urther, the proposed pleading suffi~iently st~ted a claim for 

. 
notarial misconduct. It also related back to the prior amended complaint for the purp9ses of the ~tatute of 

. j 

'limitations" (Jennings-Purnell v Jennings, 107 AD3d 513, 514 (NY App Div 1st Dept 2013)). The First . . . . } 

Department specifically stated that "[w]hile the prior amended compl'!int did not m'ention notarial 

· I . - '. , ~· l 

miscon9uct, itclearly gave notice to defendant of the trans_action and'occ,:urrerice in which the.notarial 

misconducftook.place" (Jennings-Purnell v Jennings, 107AD3d 513, 514 (NY App Divls~Dept 

2013)). 

There is no indication that the Plaintiff ever filed "the proposed pleading" reviewed by the First 
.· 

Department.> As such, the Plaintiffs allegation of notarial misconduct against Donner is based upon the 

Plaintiff Amended Verified Complaint dated· January 9, 2008 read together with the Plaintiffs affidavit 
. :~ ./. . I . . . , . r 

. "/ . . . . . 
in opposition· to Donner'~ prior motion to dismiss (see Embee Advice Establishment v. Boltzmann, Wise 

& Shepard, l91"'AD2d194 (NY App Div 1st Dept 1993)["Modern pleading rules focus upon whether 

. . . , '' 

the pleader has a cause of action,. not whether he has properly stated one, and in making that 

determination, accompanying affidav!ts. may be referred to for the lim~ted p'tirpose of remedying any 
. ' . 

defect~ in the pleadings"]). 1 

/ 

\_ 

, 
1 

Alth6'ugh the C~urt recognizes that the First Dep~rtment determined that.the Plaintiffs Amended Verified .Complaint dated January 
9, 200S read together with the Plaintiffs affidavit in opposition to Donner's prior motion to dismiss was sufficient to state a ~la_im for notarial 
misconduct, it would have been better practice for the Plaintiff to have filed a sec.and amended compliant in the form of the "proposed 
pleadings" which the First Department reviewed and found sufficient to state .a claim for notarial misconduct. Had .th

0

e Plaintiff done so, all of 
the Plaintiffs allegations of facts would have been included in a singl_e pleading going forward in the underlying action. However. as the First 
Department determined that'the Plaintiffs Amended Verified Complaint-dated January'9. 2008 read together with the Plainiiffs affidavit in 
opposition to Donner's prior motion to dismiss was sufficient to state a claim for notarial illisconduct. the Court must now read two separate 
documents together in order to ascertain the Plaintiffs factual allegations against the Defendant Donner. The Court recognizes that the scope of 
a motion to dismiss a cause of action pursuant to CPLR §32 f I (a)(7)'is .limited solely to the determination of whether or not the Plaintiff has a 
cause of action. However, the pleadings are the primary source for determining the'factual allegations in any cause of action, arid arc necessary 
in order to determine motions for summary judgment as well as (lltimately determining the outcome of an action should it proceed: lo trial. As 
such, it is better practice for plaintiffs' attorneys to submit amended pleadings and/or bills of particulars when necessary to clarify theii- factual 
allegations, even where tlieir original pl~adings arc sufficient to state a claim. ' . / 

-2-
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,. 

· Analysis 

Parties' contentions 

In support of his motionforsummary judgment pursuant to CPLR §3212, Donner argues in sum 
' ' 

\·'.. . . 
and substance that the ·Plaintiffs factual allegations failed to support a cause of action for notarial 

misconduct pursuant to Ne~ York Executive Law § 135. Specifically, the. Defendant
1 
argues that the 

- . 

. , 
documentary and testimonial evidence demonstrate that he fully and properly fulfilled his notarial duties 

. ~ . 

at the September 14, 2004 closing bf witnessing and verifying the identity of each pers~m signing the . / . . . 
-- . ' I 

documents on said date. i 

The pefendan!'s attorney argues in her.affirmation that the Plaintiff admitted at her deposition 

that all of the signatures on the closing documents were genuine, and that her son Jennings' signatures 

and initials on the mortgage agreement were also genuine. Defendant further argues that he notarized all 
' ,. •..' ' ' 

of the signatures ~t the September 14, 20Q4 closing, including the Plaintiff and Jennings' si_gnatures, 

after he witnessed each person sign the document in his' presence. Defendant further argues that prior to . . 

' - \.. ~ . < -

notarizing the closing documents at issue, he requested and received copies of the Plaintiff and 

'· : . ( 

Jennings' valid New York State driver;s licenses, which were valid proof of each;person's identification 
:.- ·:'.: 

· sufficient to :(ulfill the Defendant.'.s notarial duties. The Defend&nt argue~ that he also reviewed 

'Benjamin Adams' driver's license and was separately familiar with Mr: Ad~ms' identity beca~se Adams 

. . ' ; - . ' 

was Donner's employer. 'As such,.the Defendant argues tha,t he duly e{{ecuted his duties as a notary at 

' the September 14, 2004 closing. . 

The Defendan~ further claims that the Plaintiffs action _against him,for. notarial misconduct 

., ' 

should be dismissed since the Plaintiff cannot demonstrate through admissible evldenee that any of her 
. . ~ . 

pufP,orted damages were caused byMr. Donner's notarial acts. The Defendant argues that the Plaintiff's 
. . - . : 

equitable claim in }}er amended complaint that the Plaintiff wa'sdamaged by her son Jennings' 
I ' • • 

co-own~rship "of the Pro·p~rty has been moot ever since the Plaintiffs settlement agreement with 
- ' 

' - ' . .) 

Jennings, which resulted i.n the Plaintiff becoming the sole owner of the Property in August 2009. 

-3-
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./ 

. The Defendant further argues that there is no documentary proof to establish that the Plaintiff 

incurred any out-of-pocketexpenses at the September 14, 2004 closing .. The Defendant further argues 

t ' 

~hat_ although Plaintiff alleges in her interrogatory responses that she paid $4 77,000.00 more for the. 

·Property at the cl:~·sing than she had· orally agreed to pay for the Property prior to ·the closing, the Plaintiff 

'has .f(liled to produce any documentary evidence supporting the purp~rted origins of this alleged. damage 
, ' ,1 l . ' 

amount. The Defendant further· argues that eyen assuming that the Piaintiff 'ctid have a prior oral 

' . ) . . . . 
agreement to purchase the Property for an amount $477,000.00 less than the amount the Plaintiff 

ultimately paid for the Property at the closing, the Defendant had no involvement whatsoever with the 

alleged -oral agreement. A,s such" the Defendant argues that the Plaintiff cannot link any alleged damages 

. . ( . 

. to the Defendant's perform51npe of his notarial duties at th~ September 14; 2004 elosihg. Sim\larly, the 
• '. •• :' •. ~ 1 

' 

Defendant argues that the.Plaintiffs alleged daqiages due to excessive real estate.taxes, mortgage 

,· ' 
interest, title insurance, and property and liability insurance are all based upon her unsupported claim 

. ' 

that she ultimate!y paid more for the Property at the closing than she had previously agreed to pay. 
I . 

As sl!ch, Donner argues tha! there is no causal connection between his performance of his notarial duties 

at the September 14, 2004 closing and the Plaintiffs alleged damages stemming fr~m her. claim that she 

paid a higher purchase·price at the closing than she had previously agreed (with the prior Defendant 
.• j -· ·( , • \ . \ . • 

Jennings) to_pay. 

·In oppos!tion to the Defendant's motion and support of her cross.:. motion for· summary judgment, 

the Plaintiff argues that New York Executive Law§ 135 does not delineate the types ofsituations where 
, 

notarial misconduct_can cause injuries. The Plaintiff further argues that her claim against Donner is 
I . . 

( . 

··.based upon two points: (1) that she executed documents at the closing under false pretenses and under 
. . 

duress and (2) that bonnet bore sufficient enough responsibility for facilitating the inisconduct to be 

responsible .for pl~intiff s resulting damages. The Plaintiff argues that said damages include 

$500,000.00 in out of pocket 1damages (presumably th~ difference in the amount she paid for the 

Property from the lesser amount she allegedly orally agreed with Jennings to p~y for the Property prior to 

-4-
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/ 

\. 

the closing) and the "propertitaxes and insurance charges that are higher than they would have been had 

the price at the Closi~g been $500,000 lower than it was" (Plaintiff's Memorandum of
1
Law p. 9). 

' -

~· ' . 

The Plaintiff specifically indicates in her opposition and cross-motion that although she believes 
' ' 

... ' ~ - • "-"" \ • J ' 

that forgery may have occurred (in that the deed may have been later altered to name Jennings as a co-
.; . 

. owner of the property or that sh.ewas iritim!dated into executing a niarked~up deed without 

understanding the nature of tl}e changes), said "forgery" IS not one of her primary complaints against 
t •. . \ 

Donner in the underlying action, The Plaintiff specifically argues that said issue "is actually not critical 

·on this [cross] moti~m" fill:d that the settlement of the Plaintiff's cause of.action against Jennings 
. . . 

"involved a quit-claim deed back to plaintiff of any interest that he might have acquired as a result of any 

scheme, no matter how effectuated" (Plai~tiff's Memorandum of Law in opposition to Defendant's 

motion and in: support of Plaintiff's cross-motion for summary judgment pp. 8-9). 
I' 

' ' ' . ' ' '. ) - -

,The Plaintiff argues that be~ause Donner was an employee of Adam_s' law firm, Donner »'as not 

. -
an "i~dependent notary" and as such the Plaintiff only bears an "ordinary burden of proof to challenge 

the v~lidity of the docum~nts he notarized, at the closing. The Pfaintiff further ~rgues in .sum and _ 

substance that Dcinner knew thatAd~ms was acting to defrauq and deceiv~ the Plairt~iff at the closing (as 

the Plaintiff alleged against Adams p~ioi\o disconti~uing the action ag~inst Adams). Specifically, the 

I -
. Plaintiff argues that at the closing,· Adarµs ·signed a HUD- I ·disclosure form and Donner co-signed the 

' ' 

same form, on behalf of the firm of Adams and Associates, as Settlement Agen~. The Plaintiff also 

argues that Donner notarized Adams' signature as seller on the New York <;:ity real estate transfer tax 

form. 

; 

-5-
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The Plaintiff further argue's that Donner knew of the existence of a close relationship between 
. -, \ ' , 

·'Adams and jennings \,Vhenhe saw Jennings at the closing, and that Donner' could not have failed to 

observe the Plaintiffs compromise~f physical condition atthe closing. The Plaintiff further argues that 

'Donner's deposition testimony did not address '·'any of the circumstances claimed by plalr1tiff to 
,· . ' . . . . 

' . 
constitute fraud and duress'' and that "the court should evaluate this conspicuous omission as indicative 

,__ ,I . ' • • . • • 

of the existepce of knowledge of fraud and duress" (Plaintiffs Memorandum of Law p. 16). 
l . •. , . 

. T~e ,Plaintiff argues that Dopner,bears responsibility for the success of the fraud and
1
duress 

. . •· {. ) I' • . ,' ' . .\ ' 

. Adams perpetrated against her; sitice Donner,had knowledge that Adams :was acting to defraud and 

. dec~i~e the Plaintfrf at the closing a~d helped to facilitate said fraud/de~eption in liis role as a~ notary. 

Plaintiff argues that she is entitled to summary judgment agqinst Donner on both the issues of liability 

'and damag.es. 

In reply and opposi'tion to the Plaintiffs cross-motion, Donnerreiterates the arguments presented 

. ) ' . 
in his moving papers. He further argues that the Plaintiff has not alleged any claim for fraud, duress, 

..., ' -..I 

legal malpractice, or any other tort a:gairist Donner in the pleadings. Donner further argues that the 

, Plaintiffs argument that Don~er engaged in notarial misconduct is purely speculative and conclusory. 

Donner argues that the Plaintiffs argument that Donner should be held liable for the alleged independent 
..... .'"\ -

. . . 

'fraudulent arid/or negligent acts of the non-party Adams is purely speculative, merit-less and not 

supported by admissibl~ evidence. Dormer further argues that the Plaintiffs theory of liability against 

D.onn~r (i.e.th~t Donner facilitated Adams" alleged fraud/deceptiOh through Donner's role as a notary at 

~he closing) ~as presented for th~ first time in Plaintiff submitted papers for the cross'-motion, and were 

·not included in any of the Plaintiffs pleadings. The Defendant further reiterates his argument that the . . .. ; 

Plaintiff cannot establish ~hat any of her all~ged monetary damages were prox~mately caused by 

Donner's pro1p.er notarization o(the closing documents. 
\· 

r I 
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•' I 
The Defendant .further argues that the Plaintiffs cross-motion for summary judgment should be 

denied as untimely pursuant to CPLR §3212, since the Plaintiff did not make her cross..,inotion until 
' •, - . L . . 

March 11, 2016, a.lmost a month after the February 16, 2016 deadline ordered by the Court. Th'e 

Defendant further argues tha~ the.Plaintiff had failed to present good cause for her delyin moving for . 

summary judgment. against tne-Defendant. 

Oral Argument 

On June i3,_20_16, the Parties appeared before this Court for oral argume~f on the instant motion. 

The ~efendant' s counsel reiterated the argum~nt that the Defendant fulfillid all of his duties as a notary 

- ' 

at the September 14, 2004 closing by confirming the identities of the signatories 'and witnessing them 
' . 

,-

signing theclosipg documents. As-such, the Defendant argued that.he ful:fill<b,d his duty as a notary. The 
' : ·- . . ~ . ' 

'.Defendant further argued that the Plaintiff could not establish that the Defendant's alleged notarial 

misconduct-was the proximate cause of any of her alleged damages. 

. . 
Defendant's counsel further argued that there is no statutory requirement that a notary verify the 

accuracy or completeness of documents being notarized. -Defendant's counsel further argued that the 

Plaintiffs claim against Do~ner in effect attempts to hold Donner liable for the alleged ·fraudulent acts 

taken-by Adams at the closing. However/ the Plaintiff did not all~ge any causes'.of action for fraud 
,, ) - - ' '- .. ' - . . 

andf ()r duress directly against Donner in the ~leadings. Defense counsel further argued thatthere is no 
., I 

statutory or legal basis for expanding the scope for a charge of notarial misconduct to hold Do_nner 

responsible for any and all torts allegedly committed by any individuals at the September 14, 2004 

closing. 
. -

- Defense counsel furthe_r;eiterated his argument that the Plaintiff cannot' establish that any of her 

alleg~d damages were pr6xin:iately caused by Donner's alleged notarial misconduct'. Specifically, 
~ . . , ( 

Defense counsel argued that all 6f the Plaintiffs claimed "damages" arise from her ~laiin that she paid 
) 

approximately $477,000 more for the Property at the closing than she had orally agreed to pay for the 

Property prior to the closing. However, Donner was not involved in any the alleged prior oral agreement 

-7-
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.,_ 

and did not become involved in the Plaintiffs purchase of the property until the September 14, 2004 · 

closing. Therefore, the Plaintiffs claimed.damages arising from the allegedly higher price (e.g. higher 

mortgage taxes, title insurance etc.) were in no way caused by Donner's roie as the notary at the 

·. 

September'14, 2004 closing. Defense counsel further argued that the Plaintiffs cross-motion for 

summary judgment was untimely as the Plaintiff.did not make her cross-motion within sixty days of the 

filing of t~e note ~f issue as ordered by the Court. 
( 

In opposition, Plaintiffs counsel argued at oraLarguinent that Dornier violated his notarial duty 
< ". ' ~ 

by ignoring the Plaintiffs compromised physical condition at the September 14, 2004 closing and 
.f· 

allowing her to sign the closing papers.' The Plaintiff further argued that Donner kn~w that Adams was 

- .( . 

engaged in fraud; ~hat Adams was an,"undisclosed seller" and that Adams was acting,as the attorney for 
I : \ 

• ; I 

both the Plaintiff and Jennings. The Plaintiffs attorney arguea in sum and substance that Donner's 
• . i • 

; notarial duties inclµded observing that the Plaintiff was not in a phy~ical condiJio~ to participate in the 
) 

closing and not allowing the closing to go forward based upon said obs~rvations.' 

The Plaintiff further argued that. it should be inferred from 'Dorin er' s lack of testimony as to the 

Plaintiffs physical condition, that Donner did actually observe that the Plaiqtiff.was in a compromised 

physical state at the September 14, 2004 closing: The Plaintiff ftirther argued that the alleged damages 

stem from Donner's notarial duties. Specifically, Plaintiff argued that by notarizing the closing 

documents at the closing, Donner helpedto facilitate the fraud and duress that allegedly cause the 
~ ' ( ' 

Plaintiff to pay more for the Property than under her prior oral agreement with Jennings. 

On the issue.of the Plaintiffs untimely cross-motion for summary judgment, the Plaintiffs 
( 

counselacknowledge that he had made his cross.:.motion more thap sixty days after filing of the note of 

· )ssu~, but asked that the Court .in its discretion still determine the cross!. motion on its merits. 

-8-
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Summary Judgment Standard 

It is weil established that "[t]he proponent of summary judgment)must establish its defense or 

cause of a~tion sufficiently 'to warrant a court's directing judgment in its favor as a' matter ofl~w" (Ryan 
. . . 

v Trustees·of Columbia Univ. in the City ofN.Y., Inc., 96 AD3d 551, 553 (NY APP Div l51Dept2012) 
._ . . - ( ' 

[internal quotation·m'arks and citation omitted]). "Thus, the movant bears ihe burden to dispel any 
. ",., ... ' 

/' ~ . \ 

question of faet that would.preclude summary judgment" ~id.). "Once this showing has been made, the 

burden. shifts, to the nonmoving party to produce evidentiary proof in admissible form sufficient to 

establish the exi_stence of material issues of fact that require a trial for resolutior( (Giuffri_da v Citibank 

Corp., 100 NY2d 72, 81 [2003]). "On a motion for summary judgment, facts must be' viewed in the light 

most fav~rable to the non-111o~ing party" (Vega v: Restani Constr. Corp., 18 NY3d 499, 503 (2012) 

(internal quotaticinmarks and citation omitted)). Ifthere is any doubt as to the existence of a triable 

issue of fact, sum~ary judgment must be denied (Rotuba Extruders v Ceppos, 46 NY2d 223, 231 

(1978); Grossman v Amalgamated Hous. Corp., 298 AD2d 224, 226 (NY App Div l51 Dept 2002)). 

The Court 

The Court will determine both the Defendant's motion and the Plaintiffs cross:.motion for.summary 
. judgment on their merits · · ' · 

In the instant action, the Plaintiff acknowledges that his cross-motion is untimely pursuant to the 

deadline set by the court requiring an motions for sum~ary judgment to be inade within 60 days of the 

Plaintiffs filing ofa statement ofreadiness. Further, the Court finds that the Plaintiff,has failed to 

present a satisfac'tor; reason for said delay given .that the underlying action was .commenced 
' ' . . / 

approximately ten years ago and that the Plaintiff was. the party that filed the statement of trial readiness . 
. 

· However, "a court may entertain an untimely cross motion for summary judgme~t if the court is deciding 

·a timely motion for summary judgment made on nearly identical grounds" (Alexander v Gordon, 95 
' ' . 

AD3d 1245 (NY App Div 2nd Dept 2012)). In the instant aetion, Dqnner hfis mov~d for summary 

judgment dismissing the Plaintiffs action for notarial misconduct arguing iii sum and substance that 

Donner fully performed his duty as a notary at the- September 14, 2004 closing. · The Plaintiff has also 

-9-
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cross-moved for summary judgment arguing in sum and substance that Donner violated his notarial 

duties by participating in the September 14, 2004 closing despite observing the Plaintiffs alleged 

impaired physical condition and given Donner's knowledge of Adams' fraudulent activity. As such, 

both the motion and cross-motion address Donner's involvement with the September 14, 2004 closing in 

his capacity as a notary. The Court further notes that the Defendant served reply pap~rs in opposition to 

the Plaintiffs cross-motion, and both Parties subsequently appeared for oral argument on the motion and 

cross-motion. 

Accordingly, the Court shall determine both the Defendant's motion for summary judgment and 

the Plaintiffs cross-motion for summary judgment based upon the merits of the submitted papers. 

The Defendant Donner is entitled to summary judgment dismissing the Plaintiffs cause of action for 
notarial misconduct. 

The tort of notarial misconduct is based upon an alleged violation of New York Executive Law§ 

135, which reads as follows: 

§ 135. Powers and duties; in general; of notaries public who are attorneys at law 

Every notary public duly qualified is hereby authorized and empowered within and throughout 
the state to administer oaths and affirmations, to take affidavits and depositions, to receive and 
certify acknowledgments or proof of deeds, mortgages and powers of attorney and other 
instruments in writing; to demand acceptance or payment of foreign and inland bills of exchange, 

· promissory notes and obligations in writing, and to protest the same for non-acceptance or 
non-payment, as the case may require, and, for use in another jurisdiction, to exercise such other 
powers and duties as by the laws of nations and according to commercial usage, or by the laws of 
any other government or country may be exercised and performed by notaries public, provided 
that when exercising such powers he shall set forth the name of such other jurisdiction. 

A notary public who is an attorney at law regularly admitted to practice in this state may, in his 
discretion, administer an oath or affirmation to or take the affidavit or acknowledgment of his 
client in respect of any matter, claim, action or proceeding. 

For any misconduct by a notary public in the performance of any of his powers such notary 
public shall be liable to the parties injured for all damages sustained by them. A notary public 
shall not, directly or indirectly, demand or receive for the protest for the non-payment of any 
note, or for the non-acceptance or non-payment of any bill of exchange, check or draft and giving 
the requisite notices and certificates of such protest, including his notarial seal, if affixed thereto, 
any greater fee or reward than seventy-five cents for such protest, and ten cents for each notice, 
not exceeding five, on any bill or note. Every notary public having a seal shall, except as 
otherwise provided, and when requested, affix his seal to such protest free of expense. 

-10-. 
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"\ 

· N<?tarial misconduct can be for wilful, fraudulent or negligent actions of a notary. Further, New ·York 

Executive Law § 135 does not require a showing of detrimental reliance. ''Rather, a plaintiff seeking to 

recover under that section n~ed only show that the notary engaged in notarial misconduct and that such 

mi~qon~uct was a'pro~imate cause of the plaintiffs injury" (Chicago Tit Ins. Co. v LaPierre, 104 AD3d 
. . ~ .. ~ ' 

. ·720, i20-72l (NYAppDiv-2d Dept 2013) citing Plemmenou v Aiminos, 12 AD3d 657 (NY App Div 2d 
/ 

Dept 2004); Wells Fargo Bank, N.A. v Sherwood, 82 AD3d 758 (NY App Div 2d Dept 2011); Maloney 

v Stone, 195 AD2d 1065 (NY App Div 4th Dept 1993 ); Amodei v New York State Chiropractic Ass'n, 

~ 160 AD2d 279 (NY App Div 1st Dept 1990) affd 77 NY2d 891(NY1991)). 

: Initially, the Court notes that the Plaintiff's Amended Verified Complaint does not state a cause 
. . 

of action against the Defendant Donner for fraud or duress. Further, the First Department specifically 
, ' -

determined that the Plainti.ff's Amended Verified Complaint dated January 9, 2008 read together with 
'~ ' 

the Plaintiff's iffidavit in opposition to I)onner' s prior motion to dismiss were sufficient to make out a 
. ~ - . 

claim for notarial misconduct (Jennings-Rumell v Jennings, 107 A.D.3d 513, 514 (NY App Div lst Dept 

-2013)). There is nothing in the First Department's decision to indicate that the Plaintiff's Amended 
. ~ ...- I 

Verified Complain~ dated January 9, 2008 read together with the Plaintiff's affidavit in opposition to 

Donne(s prior.motion to di~iniss was sufficient to inake out any other-claims against Donner, and the 

Plaintiff does not now claim ,that she is making a cl<iim of fraud or duress against Donner. 
~1 I 

As previously stated, based upon the First Department's determination that "Plaintiff's amended 
. . - . 

complail).·t, as supplemented by her affidavit in opposition to the motion to dismiss, stated a claim against 

defendant' for notarial misconduct" (Jennings~Pumell v Jennings, 107 A.D.3d 513, 514 (NY App Div I st . ' . . . 

. . i 

Dept 2013 )) and tpe Plaintiff's failure to file additional pleadings in the underlying action, the Court 
...,; . -

· must look to both th~ Plaiptiff'~ Amended Verified Complaint and her affidavit in o:rppsition to the prior 
' 

motion to dismiss in order to ascertain the nature of her claim against Donne~ for notari~l misconduct. 
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l, 

. > ·l . 
The only allegations as.to tqe Defendant Donner included in the Plaintiffs Amended Verified 

Complaint are as follows: 

on or about September' l4, 2004, Donner was an associat~ of Adams arid Associates P.C. 
(Plaintiffs Amended Verified Complaint para. 6); 

Donner is an attorneyli~ensedto practice law in the State ofNew York (Plaintiffs 
Amended Verified Complaint para; 9}; 

! 

at all relevant ti'rnes Donner does business within the City,, County and State of New York 
(Plaintiffs Amended Verified Complaint para. 11 ); 

pursuant to the contract of sale, Donner is listed as the Plaintiffs attorney (Plaintiffs 
'A\iiended Verified Complaint para'. 29); · . " 

the first time the ~laintiff met Donn~r was on the date of the dosing, September 14, 2004 
(Plaintiffs Amended Verified Complaint para. 30); 

the ~nly individuals present at the closing were the Plaintiff, Jennings, Adams and 
Donner (PlaintiffsAmeridedVerified Complaint para. 62); 

' , , \ . 
, ' .1 ,' -

Do.nner attended the closing as ~Plaintiffs lender (Plaintiffs Amended Verified 
Complaint para. 63); and 

no· consent was given for Donner or Adams arid Associates P.C. to act in dµel capacity on 
behalf of the lender and/or purchaser (Plaintiffs Amended Verified Complaint para. 64 ). 

, I . 

In addition, the Plaintiff made the following allegations as to Donner in her affidavit submitted in 

oppositi?n.to Dornier' s prior motion to 1dismiss her action pursuant to CPLR § 3 211 that_ was appealed 

before the First Department: 
> 

"[t]he Amended Verified Complaint does not indicate that Mr. Donner represented me as 
·an attorney or that he performed legal services on my behalf' (Plaintiffs affidavit in 
oppo

1

sition to the ptiot motion to dismiss para. 3); · . 

"My sole and exclusive counsel in the transaction complained of w~s the co-Defendant, 
,, Benjamin Adams. Benjamin Adams prepared the ·Contract of Sale that listed Mr. · 

Donner" (Plaintiffs affidavit in opposition to the prior motion to dismiss para.A); 

"!have' no knowledge of any legal involvement qy Mr. Donher.-either with the preparation 
of the contract of sale, with the "negations" or arrangement made with the mortgage 
brokerage age~cy and with the title insurance agency or otherwise pripr to the closing" 

, (Plaintiff's affidavit ·in opposition to the prior motion to dismiss para. 6); · 
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"I added Mr. Adams' incorporated law firm, Adams & Associates, P.C. (Since declared 
bankrupt) as a co-defendant in this litigation, since it is responsible for his actions as 
principal attorney, but I did not allege that Mr. Donner is liable as an associate of that 
firm working under Mr. Adams' direction" (Plaintiffs affidavit in opposition to the prior 
motion to dismiss para. 7); 

"[a]t the closing, Benjamin M. Adams was in exclusive control. Mr. Donner made no 
statements, and took no actions other than to notarize signatures" (Plaintiffs affidavit in 
opposition to the prior motion to dismiss para. 8); 

"[i]n front of that statement [the closing statement], Mr. Donner is identified as having 
represented the lending institution, not me ... Nothing in the closing statement supports the 
allegation of that document that Mr. Donner, or anyone else besides Mr. Adams, had 
represented the lender. I have never adopted Mr. Adams; characterization of Mr. 
Donner's role as attorney for the lender" (Plaintiffs affidavit in opposition to the prior 
motion to dismiss para. 9); 

"[t]he actual role of Mr. Donner at the closing and possibly afterwards, was to apply his 
signature and notary seal or stamp to the fraudulent deed, to false affidavits in the real 
estate returns and to other improperly prepared Closing documents. It is entirely 
appropriate that Mr Donner should bear legal responsibility for these actions." 
(Plaintiffs affidavit in opposition to the prior motion to dismiss para. 12); and 

"[ m ]y counsel has not had an opportunity to depose Mr. Donner. A deposition will 
become unnecessary if Mr. Donner should signify his agreement that he only acted as 
notary at the closing. If Mr. Donner does not agree with this description of the limited 
nature of his involvement, then the scope of his involvement may become a disputed 
factual issue that can only be determined at trial or on summary judgment" (Plaintiffs 
affidavit in opposition to the prior motion to dismiss para. 13) 

Read together, it is clear from the Plaintiffs Amended Verified Complaint and affidavit in 

opposition to Donner's prior motion to dismiss pursuant to CPLR §3211 that the Plaintiffs notarial 

misconduct claim against Donner stems solely from his performance of his duties as a notary at the 

September 14, 2004 closing. The Plaintiff specifically indicates that Donner was not acting as her 

counsel at the closing. She also attested that she had "no knowledge of any legal involvement by Mr. 

Donner either with the preparation of the contract of sale, with the negotiators or arrangements made 

with the mortgage brokerage agency and with the title insurance agency or otherwise prior to the 

closing". She further indicates that Donner made no statements, and took no actions at the closing other 

than to notarize signatures. Plaintiff does not allege that Donner had any involvement in the preparation 

of the fraudulent documents, nor does she allege any basis to show that Donner even knew of the alleged 
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prior oral agreement the Plaintiff had with Jennings. The Plaintiff states very clearly in her affidavit that 

Donner's role atthe closing was to apply his sig'nature and notary seal or stamp to' the allegedly 

fraudulent closing documents .. 

Upon review of the submitted papers and having conducted oral argument Ofl the motion and 

cross-motion,.the Court finds that the Defendant has established prima facie that he is entitled to 

summary judgment dismissing the Plaintiff's action against him for notarial misconduct. Specifically, 

the Plaintiff has established prima facie that he fully performed his notarial duties at the September 14, 

2004 closing by insuring the identities of the individuals signing the closil)g documents, witnessing said 

signatures and notarizing the signed documents accordingly. The Plaintiff does not allege that Adams in 

any way instructed Donner in the performance of his duties as notary at the September--14, 2004 . 

. Further, the Plaintiff does not allege that any of the signatures on'any of the closing documents were 

forged. 

The principle function of a ~ew York notary is to verify the identity of a person signing a 

document so that the power of a notary may be r_elied upon to authenticate the document as being from 

an under-oath declarant. Actions brought for notarial misconduct are built around allegations that the 

Plaintiff sustained damages due to forged signatures that were treated as genuine due to a notary's failure 

to perform his/her duty·correctly, such as notarizing signatures he/she did not witness and/or accepting 

unreliable_proof of identification (See e.g. Blue Danube Prop. LLC v Mad52 LLC, 107 AD3d 561 (NY 

App Div 1st Dept 2013); Chicago. Tit. Ins. Co. v LaPierre, 104 AD3d 720 (NY App Div 2d Dept 2013); 

Wells Fargo Bank, N.A. v Sherwood, 82 AD3d 758 (NY App Div 2d Dept 2011'); Koch v Kyong Min, 

2011 NY Slip Op 3195l(U) (NY Sup Ct NY Cnty,.,2011); Edwards v Rockaway Stor., Inc., 30 Misc 3d 

1215(A), 1215A (NY Sup Ct Queens Cnty 2008)). 
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\ ·~ 

,,,_f • I-~ 

{. 

In the instant action, the Plaintiff concedes that none of the signatures on any of the closing 
t . 

documents were forged, and further does not allege that Donner failed to witness said signatures and/or 

accepted improper pr()of of identification from the' signatories. Further, Doriner' s verification of the 

signatures on the closing documents only verified ,the fact that the closing documents were properly 
- ' ~ . . 

, ' executed, not the conte'nt of said closing documents (See Pittis v Abrams, 129 NYS2d 216, 217 (NY 
_., ¥ ..... .. 

App Term 1st Dept.1954). As such, the Court finds that Donner has established prima facie that he 
. I • ' . 

properly performed his notarial duties at the September 14, 2004 closing in compliance with New York 

.. 

Executive Law§ 135. 

Further, even ass'1ming arguendo that the Defendant had failed to perfomi his notarial duties at 

·the September 14,,200.4 closing, the Defendant.has also established prima facie'that the Plaintiff failed to 

establish that any,ofher damagys s.temmed from Defeqdant's alleged failure. In the underlying. action, 
f 
; ' 

' the Plaintiffs, damages all stemfrom her allegation that she entered into a prior'oral agreeme~t with 

Jennings, wherein she agreed to pay a lesser amount for the Property then she actually paid at the 
•' . 

September 14, 2004 closing. However, the Plaintiff does not allege that Dormer W(!S present when she 

and Jennings. reached said agreement, nor does the Plaintiff allege any basis for the Court to conclude 

' 
that Donner w~s-~ware of said agreeme~t on or before the closing. 

/ . 
' ..,,....! ,. ' ' . ' . 

. Plaintiffs alleged damages stem from her allegations that t~e prior Defendants J~nnings and 

Adams defrauded her. The Plaintiffs alleged damages do not stem from Donner acting as a notary at the 

closing. Plaintiffconced,es that Adams prepared the contract of sale, arranged for the financing, 

arranged for the title insurance, that Adams was Plaintiffs sole and exclusive counsel and that Adams 

.. was in exclusive·control of the closing. Plaintiff further indicated that Donner made no statements and 
v - . 

took no actions.at the .Sept~mber 14, 2004 closing ot~er than notarizing the signatures. F~rther, the 

Pla:ntiff has dot made any allegations of fraud or duress against Do~er. . 
As such th~ Court finds that Donner has established prima facie that he is entit!ed to summary 

I 

judgment dismissing the Plaintiffs action against him for notarial misconduct. 
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" 

) 

-r -The Court further finds thatthe Plaintiff has failed to create an issue of fact in opposition to the 

~otion. 1he Plai~tiff s oppositio'n to the Defendant's. motion (and Plaintiff s·own/cross-motion for 
+ I , ; 

'- , ~ t I . 

s.ummary judgm~nt) is based upon the arguments that Donner had knowledge of Adams' alleged fraud 

and that.Donner should not have notari.zed the closing documents given the Plaintiffs physical state at 

'the dosing. However, the, Plaintiffs argument that Donner had knowledge of Adams' alleged fraud is 
~· ' ' 

- . \ - ~ ' . 
- purely speculative and based entirely upon the fact that Donner was employed by Adams & Associates, 

·:--i 

P.C. The-Plaintiff has pres~nted:no proof that Donner had any knowledge_ of the alleged fraud on or -

before the closing. Further, although the Plaintiff testified as to her physical stat~ at the closing, there is 

r 
no basis for the Court to conclude the she had the appearance of being physically incapable of knowingly 

-
-p~rticipating atthe closing. Similarly, the fact that the closing took place at the Plaintiffs home in no 
- \ r 

way puts Donner on notice that the Plaintiff was mentally infirm or incapable of knowingly participating 

at the closing. There is riothing fr:om the submitted papers to show that Donner had any notarial duty to 

stop the ciosing based upon the Plaintiffs action or the actions of any oth~r individuals at the September 

14, 2004 closing. 

In addition~ there is no duty under the law for a notary to read the documents that he is notarizing 

; and/cir advise any individu~ls _as t? their contents. Further, a notary does not automatically take on the 
. ' 

role of an attorney.for any of the p_arties to a closing due solely to the fact that said notary is also an 

attorney. In point of fact, the Plaintiff specifically acknowledges that Adams was her sole and exclusive 
I . . -. 

counsel at the September 14, 2bq4-closing. 
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/ 

. - l \ 

.. The Plaintiff ar:gu~s· in sum and substance that this Court should e~tend the sco~e of a notary's 
~ . . . . - . - . 

·duty~ urtder New York E,xecutive Law§ 135 so that a notary canrbe held independently responsible for 
.- . l. 

' 
: ·, - • • ~ • ' ' ' • c .f~ ~ 

the.fuUcon;;equenceso(ai:iotheiindividual's tort of fraud based solely upon the fact that the notary 
' . ,• ."'· I 

. notiri~ed th_e documen~s:that ~e~e allegedly used to perpetrate thecfraud and~partiCipated in the closing 

. ·in-his/her capacityas a n~tary. T~e Court notes that said argument vYas not included in th~ Plaintiffs 

,pleadings. and: is being raised f~r th,e first time ih the Plaintiffs subfuitted papers and q~al .argument 
. ~ . _; 

· appr;xirhat~ly ten yea~s after the commenceme'nt of the underlying actl~n. 
- . . .._ . 

The Court further. 'aote~ that the Plaintiff has failed to cite to a single. c_ase or statute imparting a 
',· ·r 
~ut~ upon,a notary .~o,insure the absen9e offraud or <;turess from a closing: apart from his/h~r duty'to 

··- l ( 

"' 
- 'witness 'and :yerify the authenticity ofthe signatures. This is not to say that a notary cannot be subject to 

' . 
a fraud c,lairn ha~ed upon his/h:er kri~wing'pap:icipation in a fraudulent scheme; In the u~derlying action 

'·--,; .. .) 

. the Plai!ltiffalleges th(lt she was:under duress wh~n she sig~ed the c'losing d<?'cuments and that pushin,g · 
' . . ... , 

· , her to sign the cl~sing docume~ts under'duress was part of the fraud perpetrate<:l upon he; by Adams. · 
' . ~- , { : 

1' 

Ho;e~e~: forudjs·a~au~e or'~ction separate fro~ ~otarial ~iscon~uct a~d ~~ch larger in scope. In the 

t . 
' instant action, the Plaintiff has not alleged a claim of fraud againstthe Donner. Had the Plaintiff sought 

'= .i :-· · I· 

. to.holdDon~er acco.~_ntable.for. t~e fraud ailegedly perpetrated by the prior Def~ndantAdams, the 
... 

Plaintiff~as free to make <:t claim of fraud against Donner in her pleadings. The Plaintiff having failed 
' I - . 

, -\; r' I 

to do so)he Court wilfnot no~vexpand the scope of notarial misconduct so that it may essentially stand 
. . . . . . u . 

'• . ..:, ' 

in the place of an action'for fraud. 

·Accordingly and for the: reasons so stated, this Court finds that the Defendant Richard W. Donner 
~ . - • ' ' l --

is entitled tb summary judgmenl'gismissing the Plaintiffs cause of actfon against him for notarial 
. , ... ' . - -

~ ... ~. 

misconduct. Similarly and for the reasonk,so stated, the Court further finds that th~- Piaintiff is not ' 
0 A :!'.,;, "·" • .... .. • 

entitl~d to summaryjadgmertt:on h.er cross.:motibn. - . 
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.. ' 

'· 

,'.--;;·· 

Conclusion 

f 

Accordingly.and fot the reasons so stated it is hereby 
! 

.' ' I '" i ,~ " . ' ··~ .,_. - - - I '. . ' •.. _, ' - . 

t 1 · · ORDERED that the.Pefendarit Richard W\ Donner's motion f6r suinmaiy judgment is hereby 

~ant~d and t47.-P_laintiff.sca~·se of action against him for notarial misconduct is ·hereby disrnissed. It is 

further 
' / 

' 
ORDERFJ) thattll.e Pl~~ptlff s cross-motion for summary ju4gment is denied 

The f9regoi9g.consti!ut_esthe ORDER and DECISION of the Court. 

-Dated: .· ·. 
(, ' 

ENTER:. 

' \ 
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