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SUPREME'COURT OF THE STATE OF NEW YORK i ,
COUNTY OF NEW YORK: IAS PART 29
" Am Jennings-Purnell, M.D.ii\ : \ - o I o {_1\
-7 Plaintiff, o
S 110344/2006 -
-against- - L
Richard W. Donner R B R I
‘ " Defendants
AN | .. . o
X

KALISH, J.:

Upon the foregoing submitted papers, the Defendant’s motion for -summary j'udgement .
dismissing the Plaintiff’s action is granted and thé Plaintiff’s cross-motion for summary judgment is

denied as follows:
) -

Background and Procedural Histom

o

‘ The followmg rec1tation of facts 1ncludes only those facts d1rectly relevant to the instant motion

-

and cross- mot1on for summary Judgment before the Court Originally, the Plaintiff brought the

underlying action against Eric C. Jennmgs Benjamm M. Adams Adams & Assoc1ates P.C. and Richard

t

~ W. Donner. The Plaintiff has,since discontinued the action against Jenpings with\out-.’prejudice pursuant

to a settlement agreement, and also,discontinued 't‘ile. actioﬁ 'a’gainst A‘dams and’ Adams & Associates,
P.C. yyithout prejudice. The only:remaining;Defendant in the underlying_f-action is Richard_.W. _D.onner,
who now moves for summary Judgment | |

The underlying actlon arises from the closmg for a sale/of a property located at 549 Manhattan
Avenue (the:“Property”) that occurréd on September 14, 2004. Pla1nt1ff alleges that Adams is the ‘
pr1nc1pal of Adams & Associates P.C.. Pla1nt1ff further alleges that the contract of sale for the Property

\v

she 51gned on September 14, 2004 violated a prev1ous oral agreement | between the former Defendant
I

, Jennings and herself. The Plaintiff alleges that Adams knew of said oral agreement and that the sale was

the result of fraud/misconduct/false representations by the former Defendants Je enmngs Adams and
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Adams & Assoc1ates P C

The Pla1nt1ff alleges in sum and substance that as a result of Donner s notarial m1sconduct the

Defendant ended up paymg more for the Property at the closing than she had prev1ously agreed with -

Jenn1ngs that she rece1ved only a part1al ownership of the Property and that she 1ncurred add1t10nal costs

based upon the higher sales prlce she’ pa1d for-the Property
Prior to. the -1nstant'mot1on, _the Pla1nt1ff d1scont1nued ‘he'r,funderlying action With_out- prejudice as

N

against the prior Defendant Jennings pursuant to a settlement»agreement made' effective June 10, 2009.

" The Plaintiff.also discontinued the underlying action without prejudice against the prior Defendants

* Adams and Adams & Associates, P.C. pursuant toa Stipulation of Partial Discontinuance-dated July 28, -

2014 The Strpulat1on of Part1al D1scont1nuance ‘was s based upon. Adams pr1or bankruptcy Dlscharge of

" Debtor Order issued by the Un1ted States Bankruptcy Court on June 4, 2012 under Case No 1 1-24-120-

‘ rdd venued-in the United States Bankruptcy Court, Southern D1strrct of New York.

The Court notes that the Pla1nt1ff’s Amended Verified Complalnt dated J anuary 9, 2008 does not

state the spec1ﬁc nature of her cause of action aga1nst the remaining- Defendant Donner However a

- decision by the First Department ha_s Clarified that the Plaintiff’s cau‘se of actron agamst’Donner is for
. o . . Lo : - . ¢ ) :

“notarial misconduct”. - . - ‘ ‘ o .

Donner prev1ously made amotion to dismiss the Pla1nt1ffs cause of act1on agarnst him pursuant

1

to CPLR §321 1(a)(5) and (a)(7) on the’ bases that the statute of 11m1tat10ns had run and for failure to state

;! clalm. By».jdecrs_ron dated February 7,, 2012, sa1d»mot1on ‘was granted by the ‘Honorable J_ust1ce T1nglmg

A

sitting in the New York lsupreme Court for New York Cdunty. Th'e'Plaintiff appealed said decision to

' the First Department -which oVerturned the prior decision on the grounds that"“Plaintiff’ s amended

' complamt as supplemented by her afﬁdavrt in opposition to the motlon to d1sm1ss stated a claim agamst

defendant for notarral m1sconduct” ( ennmgs Pumell v Jennmg 107 AD3d 513, 5 14 (NY App Div 1st

Dept 2013)). The First Department further 1nd1-cated_ that “[i]n lx-ght of the foregorng determination, the

_appeal from the order denying plaintiff's motion to vacate a prior order striking her motion to interpose a

! s
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second amended complain_t_ is moot_” and “[ﬂurther, the proposed pleading suf_ﬁciently stated a claim for

’ - . s

notarial misconduct. It also related back to the prior am'ended complaint for the purposes of the statute of

11m1tat10ns” (Jennmgs Pumell % Jennlngs 107 AD3d 513, 514 (NY App Div 1st Dept 2013)) The Fi 1rst

Department speclﬁcally stated that ° [w]hlle the prlor amended complalnt d1d not mentlon notarial

misconduct it. clearly gave not1ce to defendant of the transaction and occurrence in which the notarlal

m1sconduct took place” ( ennings Pumell v Jenmng 107 AD3d 513, 514 (NY App Div 1st Dept

\

2013)) R

.There is no indication that the Plaintiff ever ﬁled “the proposed pleading” reviewed by the First
Department As such the Plaintiff’s allegation of notarial misconduct against Donner is based upon the
Plamtiff’ Amended Veriﬁed Complalnt dated J anuary 9, 2008 read together with the Plaintiff’s afﬁdav1t

| -

in opposmon to. Donner S prior motion to dismiss ( see Embee Adv1ce Establlshment V. Holtzmann Wise

-,

& Shepard 191 AD2d 194 (NY App Div 1st Dept 1993)[“Modern pleading rules focus upon whether

N

the pleader has a cause of action, not whether he has properly stated one, and'in making that

s

determination, accompanying affidavits 'may»vbe referred to for the limited purpose of 'remedying any

defects‘in the pleadings™]).'

’

. Although the Court recognizes that the First Department determined that the Plaintiff’s Amendcd Vern"ed Complamt dated January
9, 2008 read together with the Plaintiff's affidavit in opposition to Donner's prior motion to dismiss was sufficient to state a claim for notarial
misconduct, it would have been better practrce for the Plaintiff to have filed a second amended compliant in the form of the “proposed
pleadings” which the First Department reviewed and found sufficient to state a'claim for notarial misconduct. Had the Plaintiff done so, all of
the Plaintiff’s allegations of facts would have been included in a single pleading going forward in the underlying action. However, as the First
Department determined that'the Plaintiff’s Amended Verified Complaint dated January'9, 2008 read together with the Plaintiff's affidavit in
opposition to Donner's prior motion to dismiss was sufficient to staté a claim for notarial misconduct, the Court must now read two separate
documents together in order to ascertain the Plaintiff's factual allegations against the Defendant Donner: The C’Oul’t recognizes that the scope of
a motion to dismiss a cause of action pursuant to CPLR §3211(a)(7)’is limited solely to the determination of whether or not the Plaintiff has a
cause of action. However, the pleadings are the primary sourcc for determining the/factual allegations in any cause of action; and are necessary
in order to determine motions for summary judgment as well as ultimately determining the outcome of an action should it proceed (o trial. As
such, it is better practice for plaintiffs’ attorneys to submit amended pleadings and/or bills of partrculars when necessary to clarify their factual
allegations, even where their original pleadings are suffcr_enl to state a claim.” " .
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‘Analysis‘ -
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~Parties’ contentions

In support of his m.oti(-)nffor"summ,ary judgment ‘pursuant to CPLR §3212, _Donper argues in sum

and substance that the 'Plai}ntif‘Ps factual allegations failed to s‘upport a cause of action for notarial

misconduct pursuaﬁt to Ne:w Yofk Executive Law §135. Specifically, the Defenda‘nt7 'argueé that the
dqcuméntéry and téstimoriialv evidence demonstrate that he fully and properly fulfilled his notarial duties

* atthe September 14—;,2064-c]6$ing'.by'witnessinrg and verifying the _i_dentify’df, each person signing the

documents _6n said date. " ‘

The Defen_dang’s attorney argue‘s 1n her affirmation thaf th_é- Pléintiff vadmittevd at her deposition
that all of thé s_ighatures on the.clloiéiing documents were genuine, and that her éog Jennings’. .s'igr41"atures
and initials _oﬁ the fno;t_ga’g%: flg;e-ér'ﬁént. were also genuine. Defend?nt further argués that hf; notarized all

of the signatures at the Sepfember_'l4,_ .2'0(\)4.c]osing, including the Plaintiff and J e’hni'ngs’ signatures,

after he Wiinessed each pefson sign the document in his'presence. Defendant further argues that prior to

notarizing the closing documents at issue, he requested and received copies of the Plaintiff and

Jennings’ validANgwﬁ York State driver’s licenses, which were valid proof of each;pérson’s-iaentiﬁcation

- sufficient to f\ulﬁllith’e Dcfen‘dantﬁrs_ notarial duties. The Defendant argues that he also reviewed
lBenjamin Adams; driver’s license-and Wasiseparately familiar with Mr: Adams’ idéntity because Adams

was Donn_er;s employer. 'As suc'h,’ithe Defendant argues that he duly executed his duties as a notary at

the September 14, 2004 clésing. :
The Defendant further claims that the Plaintiff’s action against him for. hotarial misconduct

should be disrhissé_d since the Plaintiff cannot demonstrate through admissfble e;/idenee that ahy of her

* purported damages were caused by Mr. Donner’s notarial acts. The Defendant argues that the Plaintiff’s

equitable claim in her aménded cor_rip_laint that the Plaintiff was damaged by _her son J e,nninés’

. co-ownership of the Property has been moot ever since the Plaintiffs settlement agreement with

Jennings, which resulted in the Pléiﬂtiff bécoming the sole owner of the Pr‘c_)jperty‘ in August 2009.
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. The Defendant further argues that there is no documentary proof to establish that the Plaintiff
incurred any out-o‘f-pocket'ekpenses at the 'September 14, 2004 closing The Defendant further argues

that although Pla1nt1ff alleges in her 1nterrogatory responses that she pa1d $477 O()() 00 more for the

: Property at the clos1ng than she had orally agreed to pay for the Property pr1or to the clos1ng, the Plaintiff

;has falled to produce any documentary ev1dence supporting the purported or1g1ns of. th1s alleged damage

amount The Defendant further argues that even assum1ng that the Pla1nt1ff did have a pr1or oral
agreement to purchase' the Prope__rty for an amount $477,00l).00 less than the amount the Plaintiff

ultimately paid for the Property at the closing, the Defendant had no involvement whatsoever with the )

alleged -oral agree_m'ent. As.such, the Defendant _arguesithat the Plaintiff cannot link any alleged damages

~ . to the Defendant’s performance of his notarial duties at the September 14, 2004 closing. Similarly, the

| ‘Deéfendant argUes that 'the:Plaintiff’s allegéd damages due to excessive real estate taxes, mortgage

interest, title i 1nsurance and property and 11ab111ty insurance are all based upon her unsupported claim

that she ult1mately pa1d more for the Property at the closing than she had prev1ously agreed to pay.

As such, Do'nner argues that there is no causal connection between his performance of his notarial duties

ot the September 14 2004 closmg and the Pla1nt1ff’s alleged damages stemming from her claim that she

pa1d a h1 gher purchase pr1ce at the clos1ng than she had prev1ously agreed (w1th the pr1or Defendant

J ennmgs) to pay
“In opposition to the Defendant’s motion and support of her cross-motion for summary judgment,

’

: ._ the Plaintiff argues that New York Executive Law §135 does not delineate the types of situations where

notarial misconduct can cause injuries. The Plaintiff further argues that her claim against Donner is
¥ . : :

4

- ~based upon two points: (1) that' she executed documents at the closing under false pretenses and under

3

- duress and (2) that Donner hore sufficient enough respOnsibility for facilitating the_"rnisconduct to be

_responsible for pl‘ai'ntiff’s resulting damages. The Plaintiff argues that said damages include -

$500,000.00 in out of pocket:damages (presumably the difference in the amount she paid for the

Property from the lelsser amount she allegedly orally agreed with Jennings to pay for the Property prior to
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the closmg) and the property taxes and insurance charges that are hlgher than they would have beén had
!

the prlce at the closing been $500 000 lower than it was’ (Pla1nt1ff’s Memorandum of Law p. 9).

The'Plaintiff specifically indicates in her oppOsmon and cross-motlon that although she believes

that forgery may have occurred (1n that the deed may have been later altered to name Jennmgs as aco-

" owner of the property of that she ‘was intimidated into executmg a miarked- -up deed w1thout
: 'unde_rstandrng t‘henature._ of the.changes), sa1d “forgery is not one of her primary complamts against
; Donr_ier in the underlying action-.(v The »P.lainti.ff specifically argues that said issue"‘is actually not critical
on this [cross] motion”, and that the settlement of the Plaintiff’s cause of Laction against Jenningsv

" ;finvolved a quit-claim deed back to piaintiff of any interest that he might have acquired as a result of any

scheme, no matter how effectuated” (Plainti-ff’ s Memorandum of Law in'opposition to Defendant’s

5

“motion and i support of Plaintiff’s cross mot1on for summary Judgment pp 8 9)

i ‘
Y . Y

The Plaintiff argues that because Ponner was an employee of Adam’s" law firm, Donner was not

an “independent notary” and as such-the Plaintiff only bears an “ordinary burden of proof® to challenge

 the validity of the documents he notarized at the closing. The Plaintiff furthér argues in sum and

substance that Donner knew that Adams was acting to defraud and deceive the Plainitiff at the closing (as

the Plaintiff alleged against Adams prior to discontinuing the action against Adams). Specifically, the

b

,:'Plaintiff argues that at the closing; Adamsrsigned a HUD-1 disclosure form and Donner co-signed the
4same form, on behalf of the ﬁrm of Adams and Associates, as Set_tlement Agent. The Plaintiff also

' argues that Donner notari_zed Adams’ signature as seller on the New York City real estate transfer tax

P
v

| form.

)
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The Plaintiff further arglie"é'that'Dlonner-knew of the existence of a-close relationship between
_ _ N _ , -

- Adams and Jennings when he saw :.Jén‘nings at the closing, and that Donner could not have failed to

observe the Plaintiff’s conipfomisea' physical condition at the closing. The Plaintiff further argues that

: Doh‘ner’s.d'efpo'sit'io‘n testimony did nolt: address “any of the circumstarices claimed by plaintiff to

constitute fraud and duress™ and that “the court should evaluatcthis conspicuous omission as indicative

¥

~ of the existe%nce of knowledge of fraud’ gnd duress” (Plaintiff’s ‘Me'mor_andum of La;v p. 16).

_The ~Plain_ti'ff argues that DQ_nne_:r,'béarS résponsibility for the success of the fraud and duress

~

[ -

- Adams pier'pyet';ated) against her; since Donner had knowledge that Adams was abting to,:,d'efr'auc‘_‘i and

" deceive the Plaintiff at the‘lesiné éind"helil)ed to facilitate said fraud/degepfién in his role as a notary.

-

Plaintiff argues that she is entitled tb'summary judgment against Donner on both the issues of liability

- ‘and damages.

In rcﬁly énd opposition to the Plaintiff’s cross—motion,Donrier.'reivter'vates the arguments presented

N " . " N : ) . N B ) . . . .
in his moving papers. He further argues that the Plaintiff has not.alleged any claim for fraud, duress,

legal 'malpra'_ctice., or any other tort against Donner in the pleadings. Donner further argues that the

Plaintiff’s argument that Donner engaged in notarial misconduct is purely speculative and conclusory.

Donner argues that the Plaintiff’s argument that Donner should be held liable for the alleged independent

‘fraﬁdulent:and/or négligent acts of the nbf_l-party Adams is purely speculative, merit-less and not

supported by admissible evidenqé; Donner further argues that the .Pl,aintiff‘s theory of liability against

’

* Donner (i.e.'that Donner -ifacilitafcd Adams’ alleged fraud/deception through Donner’s role as a notary at

the closing) was presented for thé first time in Plaintiff submitted papers for the cross-motion, and were

‘not include’d in an}; of the Plaintiff® svpleadings. The Defendant further reiterates his argument that the

Plaintiff camiqt establish that any '_of her alleged monetary damages were proximately caused by’ \ -

Donner’s proper notarization of the closing documents. 5
‘ prop ! g
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The Defendant further argues that the Plaintiff’s cross-motion for summary judgment should be

- denied as untimely pursuant to CPLR §3212 since the Plaintiff did not' make her cross-motion until

o

March 1 1, 201 6 almost a month after the February 16, 2016 deadline ordered by the Court The

_' Defendant further argues that the. Plaintiff had failed to present good cause’ for her dely in movmg for

summary ]udgment,agamst the‘.Defendant. ' - ‘ ' Ty

Oral Argument

!

On June 13, 2016, the Parties appeared before this Court for oral argument on the instant motion.

The Defendant’s counsel reiterated the argument that the Defendant fulfilled all of his duties as a notary

1

at the September 14,2004 closing by confirming the identities of the signatdries ‘and witnessin"g them

s1gn1ng the. closmg documents As such, the Defendant argued that he fulﬁlled his duty as a notary. The
* Defendant further argued that the Pla1nt1ff could not establish that the Defendant’s alleged notarial

‘ m1sconduct~wasthe prox1mate cause of any of her alleged damages.

" Defendant’s counsel further argued that there is no statutory requirement that a notary verify the

accuracy or completeness of documents being notarized. ‘Defendant’s counsel further argued that the

. Plaintist claim against Donner in effect attempts to hold Donner liable for the 'alleged fraudulént acts

taken by Adams at the closmg However the Pla1nt1ff did not allege any. causes of action for fraud
) .

. and/or duress d1rectly against Donner in the pleadlngs Defense counsel further argued that there is no

/

statutory or legal bas1s for expandmg the scope for a charge of notarial misconduct to hold Donner

responsible for any and all torts allegedly committed by any individuals at the September, 14, 2004

~

closing.

" Defense counsel further'reiter/ated his argument that the Plaintiff cannot establish that any of her

‘alleg'ed damages Wcrelpro'ximately caused by Donner’s alleged notarial misconduct. Specifically,

Defense counsel argued that all of the Plaintiff’s claimed “damages” arise from her claim that she paid

2

approximately $477,000 more for the Property at the closing than she had orally agreed to pay for the

* Property prior to the closing. However, Donner was not involved in any the alleged prior oral agreement
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 filing of the note of issué as o“rdered by: the Court.

and did not become 1nvolved in the Plalntlff’ s purchase of the property untll the September 14, 2004

'closrng Therefore, the Plaintiff’s clarmed damages arising from the allegedly hrgher prrce (e g. higher

&

mortgage taxes, title insurance etc.) were in no way caused by Donner s role as thie notary at the
September 14, 2004 closing. Defense counsel further argued that the Plaintiff’s cross-motion for
summary judgrent was untimely as the Plaintiff did not make her cross-motion within sixty days of the
I

In opposition, Plaintift’s‘ counsel argued at oral argument that Donner violated his notaial duty '

by ignoring the Plaintiff’s cornpromised physical condition at the September 14, 2004 closing and
- : _J‘;’ R . ' -

~ allowing her to sign the closing papers. The Plaintiff further argued that .Donner knew_ that Adams was

o

- engaged in fr'aud,- that Adams was an “undisclosed seller” and that Adams was acting as the attorney for

| both the Plaintiff and_ J enningé. The Plaintiff's attorney argued in sum and substance that Donner’s

’
'

““notarial duties included observing that the Plaintiff was not.in a phyéical condition to participate in the

¢ - v

’cklosing and not allowing the clbsing to go forward based upon said observations.

 The Plaintiff further argued that it should be inferred from'Donner’s lack of testimony as to the

Plaintiff’s physical condition, that 56nner did actually observe that the Plaintiff was ina compromised

: phy51cal state at the September 14 2004 closing: The Plaintiff further argued that the alleged damages . -

stem from Donner S notarral duties.. Spemﬁcally, Plaintiff argued that by notarrzmg the closing

- documnents at the clos_rng, Donner helped.to fa0111tate- the fraud and duress that allegedly cause the

1

Plaintiff to pay more for the Property than under .her prior oral 'agre.ernent with J ennings.

" On the issue of the Plaintiff’s untimely cross-motion for summary judgment, the Plaintiff’s
. N . B - (

—

.- counsel acknowledge that he had made his cross<motion more than sixty days after ﬁling of the note of

" issue, but asked that the Court in-its dis’cret‘ion still determine.the crossimotion on its merits.

- .

~

10 of '§'0




1™ 1U]

s

—~

Summary J udg ment Standard

It is well 'established that “[t]he pro‘ponent of summary judgment’'must establish its defense or

cause of action suf_ﬁciently\to warrant a court’s directing judgment in'its favor as a matter of law” (Ryan -

Y Trusteesof Col-umbia Univ. in the City of N.Y.. Inc., 96 AD3d 551, 553 (NY App Div I Dept 2012)‘

’ ~ - . . {
[internal quotationjmarks and citation omitted]). “Thus, the movant bears the burden to dispel any
question of fact that would: preclude summary judgment” (id.). “Once this showing has been made, the

burden shifts.to the nonmoving party to produce evidentiary proof in admissible form sufficient to

establish the existence of material issues of fact that require a trial for resolution” (Giuffrida v Citibank

Corp .» 100 NY?d' 72' 81 [2003]). “On a motion for summary‘ judgment, facts mu’stbe'viewed in the light

most favorable to the non- movmg party” (Vegav Restani Constr Corp., 18 NY3d 499 503 (2012)

'
£

(1ntema1 quotation marks and c1tat10n omitted)) If there is any doubt as to the existence of a triable

' issue of fact, Summary judgment must be denied (Rotuba Extruders v CeDDos, 46 NY2d 223,231

_ (1978);,Grossman v Amalgamated Hous. Corp., 298 AD2d 224, 226 (NY App Div 1% Dept 2002‘)).

The Court

The Court w1ll determ1ne both the Defendant s motion_ and the P1a1nt1ff’s cross-motion for. summary

, 1ud,qment on their merits

“In the in-stant action, the Plaintiff acknowledges that his cross;motion is unti-mely pursuant to the
-deadhne set by the Court requ1r1ng all motions for summary Judgment to be made within 60 days of the
Plamtiff‘s ﬁhng of a statement of read1ness Further, the Court finds that the. Pla1nt1ff has failed to
oresent a satisfactory reason for said delay_ given that the underlying action was commenced P

approximately ,ten'year's ago and that the Plaintiff was the party-that filed the statement of trial readiness.

- However, “d court may entertain an untimely cross motion for summary judgment if the court is deciding

'

-a timely motion for summary ju_dgment made on ne.arly identical grounds” (Alexander, v Gordon, 95

AD3d 1245 (N Y App Div 2nd Dept 2012)). In the instantaCtion, Donner has moved for summary

judgment dismissing the Plaintiff’s action for notarial misconduct arguing it sum and substance that

Donner fully performed his duty as a notary at the September 14,2004 closing. The Plaintiff has also

11 of ~%0
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cross-moved for summary judgment arguing in sum and substance that Donner violated his notarial

duties by participating in the September 14, 2004 closing despite observing the Plaintiff’s alleged

* impaired physical condition and given Donner’s knowledge of Adams’ fraudulent activity. As such,

both the motion and cross-motion address Donner’s involvement with the September 14, 2004 closing in
his capacity as a notary. The Court further notes that the Defendant served reply papers in opposition to
the Plaintiff’s cross-motion, and both Parties subsequenﬂy appeared for oral argument on the motion and
cross-motion. |

Accordingly, the Court shall determine both the Defendant’s motion for summary judgment and

the Plaintiff’s cross-motion for summary judgment based upon the merits of the submitted papers.

The Defendant Donner is entitled to summary j udgrrient dismissing the Plaintiff’s cause of action for

notarial misconduct.

The tort of notarial misconduct is based upon an alleged violation of New York Executive Law §

135, which reads as follows:
§ 135. Powers and duties; in general; of notaries public who are attorneys at law

Every notary public duly qualified is hereby authorized and empowered within and throughout
the state to administer oaths and affirmations, to take affidavits and depositions, to receive and
certify acknowledgments or proof of deeds, mortgages and powers of attorney and other
instruments in writing; to demand acceptance or payment of foreign and inland bills of exchange,

“ promissory notes and obligations in writing, and to protest the same for non-acceptance or
non-payment, as the case may require, and, for use in another jurisdiction, to exercise such other
powers and duties as by the laws of nations and according to commercial usage, or by the laws of
any other government or country may be exercised and performed by notaries public, provided
that when exercising such powers he shall set forth the name of such other jurisdiction.

A notary public who is an attorney at law regularly admitted to practice in this state may, in his
discretion, administer an oath or affirmation to or take the affidavit or acknowledgment of his

client in respect of any matter, claim, action or proceeding.

For any misconduct by a notary public in the performance of any of his powers such notary
public shall be liable to the parties injured for all damages sustained by them. A notary public
shall not, directly or indirectly, demand or receive for the protest for the non-payment of any
note, or for the non-acceptance or non-payment of any bill of exchange, check or draft and giving
the requisite notices and certificates of such protest, including his notarial seal, if affixed thereto,
any greater fee or reward than seventy-five cents for such protest, and ten cents for each notice,
not exceeding five, on any bill or note. Every notary public having a seal shall, except as
otherwise provided, and when requested, affix his seal to such protest free of expense.
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~No_tarial .miscOndlict can be for wilful, fraudulent or negligent actions of a notafy. Further, New York

Executive Law § 135 does not require a showing of detrimental reliance. “Rather,- a plaintiff seeking to

recover under that section need only show that the notary engaged in notarial misconduct and that such

; 'mi'sconduct was a”pto;iimate‘ cause of the plaintiffs injury” (Chicago Tit. Ins. Co. v LaPierre, 104 AD3d

¢-72O 720- 721 (NY App D1v 2d Dept 2013) citin g Plemmenou Y% Annlnos 12 AD3d 657 (NY App Div 2d

r

Dept 2004) Wells Far,qo Bank. N.A. v Sherwood 82 AD3d 758 (NY App D1v 2d Dept 2011); Maloney

v Stone, 195 AD2d 1065 (NY App Div-4th Dept 1993); Amodei v New York State Ch1ropractlc Ass'n,

> 160 AD2d 279 (NY App Div 1st Dept 1990) affd affd 77 NY2d 891 (NY 1991))

: In1t1ally,vthe_ Court notes that the Plaintiff’s Amended Verified Complamt’does' not state a cause
of action against the 'Defendant'Donner for fraud or duress. Further, the First Department specifically
determ1ned that the Pla1nt1ff s Amended Verified Complamt dated January ! 9, 2008 read together with

the Pla1nt1ff S afﬁdav1t in oppos1t1on to. Donner S pr1or motion to d1sm1ss were sufficient to make out a

claim for notarjal mis_conduct ( Jennings-Rurnell v Jénnings, 107 A.D.'3d_ 513,514 (N Y App Div Ist Dept

-2013)). Thereis nothing in the First Department’s decision to indicate that the Plaintiff’s Amended
* Verified Complaint dated January 9, 2008 readvtogether with the Plaintiff’s afﬁdav_it in:Opposition to

"Donner’s prior motion to dismiss was sufficient to make out any other claims against Donner, and the

Plaintiff does not now claim that she is making a cléflm'of fraud or duress against Donner.

As previodsly stated, based upon the First Department’s determination that “Plaintiff’s amended

complain‘t as s'upplemented.by her affidavit in opposition to the motion to dismiss, stated a claim against
7/

defendant: for notar1al m1sconduct” (Jennings-Purnell v Jennlng 107 A.D.3d 513 5 14 (N Y App Div Ist

© . Dept 2013)) and the Pla1nt1ff’ s fa1lure to file additional plead1ngs in the underly1ng act1on the Court

" must look to both t_he Pla1pt_1ff S Amended Verified Complaint and her afﬁda_vlt in oppos’1t1on to the prior

motion to dismiss in order to ascertain the nature of her claim against Donner for _notarial misconduct.
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Complaint are as follows:

; £
A

The "on‘ly allegations as.to the Defendant Donner included in the I;laihtiff’s Amended Verified

on or about September 14_, 2004, Donner was an associate of Adams and Associates P.C.
(PlaintifF s-Amended Veriﬁed"Complaint para. 6);

Donner is an attomey llcensed to practice law in the State of New York (Plaintiff’s

| , Amended Verlﬁed Complaint para. 9);

at all relevant tlmes Donner does business within the City,_ County and State of New York
(Plamtlff’s Amended Verified Complaint para. 11); :

‘ :pursuant to the contract of sale, Donner is listed as the Plaintiff’s attomey (Plaintiff’s
Atfiended Verlﬁed Complamt para. 29) '

the first time the Plaintiff met Donner was on the-date of the closmg, September 14,2004
(Plarntlffs Amended Verified Complamt para. 30); "

the only 1nd1v1duals present at the closing were the Plaintiff, Jennmgs Adams and

Donner (Plalntlff s ‘Amended Verified Complamt para. 62);

/

Donner attended the closing as a Plaintiff’s lender (Plalntlffs Amended Verlﬁed
Complaint para. 63); and ’

no consent was given for Donner or Adamsvand Assocrates.P C. to act in duel capacity on
behalf of the lender and/or purchaser (Plamtrff’s Amended Verified Complaint para. 64).

In add1t10n the Plalntlff made the: followmg allegat1ons as'to Donner in her affidavit submitted in

. oppo,51t1on to Donner S prlor motion to dismiss her action pursuant to CPLR §321 1 that‘ was appealed

before the First Department;

r/

s,

“It]he Amended Verified Complamt does not indicate that Mr. Donn'er'repre'sented me as

‘an attorney or that he performed legal services-on my behalf” (Plalntlff’ s affidavit in

opposmon to. the prior motlon to dismiss para. 3);

“My sole and exclusive counsel in the transaction complained of was the co-Defendant,
Benjamin Adams. Benjamm Adams prepared the Contract of Sale that listed Mr.

"~ . Donner” (Plaintiff’s affidavit in opposition to the prior motion to dismiss para.’ 4);

“I have no knowledge of any legal involvement by Mr. Doniier-either with the preparation
of the contract of sale, with the “negations” or arrangement made with the mortgage
brokerage agency and with the title insurance agency or otherwise prior to. the closing”

o (Plalntlff s -affidavit in opposition to the prior motion to dismiss para. 6);
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- “I added Mr. Adams’ incorporated law firm, Adams & Associates, P.C. (Since declared
bankrupt) as a co-defendant in this litigation, since it is responsible for his actions as
principal attorney, but I did not allege that Mr. Donner is liable as an associate of that
firm working under Mr. Adams’ direction” (Plaintiff’s affidavit in opposition to the prior
motion to dismiss para. 7);

- “[a]t the closing, Benjamin M. Adams was in exclusive control. Mr. Donner made no
statements, and took no actions other than to notarize signatures” (Plaintiff’s affidavit in
opposition to the prior motion to dismiss para. 8);

- “[i]n front of that statement [the closing statement], Mr. Donner is identified as having
represented the lending institution, not me... Nothing in the closing statement supports the
allegation of that document that Mr. Donner, or anyone else besides Mr. Adams, had
represented the lender. Ihave never adopted Mr. Adams; characterization of Mr.

Donner’s role as attorney for the lender” (Plaintiff’s affidavit in opposition to the prior
motion to dismiss para. 9);

- “[t]he actual role of Mr. Donner at the closing and possibly afterwards, was to apply his
signature and notary seal or stamp to the fraudulent deed, to false affidavits in the real
estate returns and to other improperly prepared Closing documents. It is entirely
appropriate that Mr Donner should bear legal responsibility for these actions.”
(Plaintiff’s affidavit in opposition to the prior motion to dismiss para. 12); and

- “[m]y counsel has not had an opportunity to depose Mr. Donner. A deposition will
become unnecessary if Mr. Donner should signify his agreement that he only acted as
notary at the closing. If Mr. Donner does not agree with this description of the limited
nature of his involvement, then the scope of his involvement may become a disputed
factual issue that can only be determined at trial or on summary judgment” (Plaintiff’s
affidavit in opposition to the prior motion to dismiss para. 13)

Read together, it is clear from the Plaintiff’s Amended Verified Complaint and affidavit in
opposition to Donner’s prior motion to dismiss pursuant to CPLR §3211 that the Plaintiff’s notarial
misconduct claim against Donner stems solely from his performance of his duties as a notary at the
September 14, 2004 closing. The Plaintiff specifically indicates that Donner was not acting as her
counsel at the closing. She also attested that she had “no knowledge of any legal involvement by Mr.
Donner either with the preparation of the contract of sale, with the negotiators or arrangements made
with the mortgage brokerage agency and with the title insurance agency or otherwise prior to the
closing”. She further indicates that Donner made no statements, and took no actions at the closing other

than to notarize signatures. Plaintiff does not allege that Donner had any involvement in the preparation

of the fraudulent documents, nor does she allege any basis to show that Donner even knew of the alleged
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prior oral égréenﬁent the Plaintiff had with Jennings. The Plaintiff states \}ery clearly in her affidavit that
Donner’s role at;the closing was to apply his signature and notary seal or stamp to"the cllegedly
fraudulent closing dOcuméI;ts. . o . o : -

Upon review of the submitted papers and having conducted oral argument ofi the motion and
cross-motibn,.the Court finds that the Defendantv has established prima facie that he is entitled to
surhmafy judgment dismissing the Pléihtiff’ s action against him for notariai misconduct; Speciﬁcally,
the Plaintiff has established primé facie tﬁat he fully performed his nctari_'al duties at the September 14,
2004 closing by ibns‘urin.g the identities of the individuals signing the closing documents, witnessing said
signaturcs ’and notarizing £he signed 'dccumehts accordingly. The Plaintiff does hot allege that Adams in
any way instfucted'Donnef in thc performance of his duties as notar;I at the September-14, 2004.

‘ Fu"rtheﬂ .the Plaintiff does not allege_ that any of the signatures on‘any of _the closing documents were

forgéd. | | |

The principle function of a I‘\Iew; York notary is to verify the identity‘of a person signing a
ciocument so that the power of a notafy may be pclied upon to authentica"tcithe document asAbeing from
an under-oath declarant. Actions\’brogght for notarial miscocduct are built around allegations ‘th‘at the
Plaintiff sustained damages due to forged signatures that were treated as genuine due to a notary’s failure

to perform his/her duty ‘correctly, such as notarizing signatures he/she did not witness and/or accepting

unreliable.proof of identification (See e.g. Blue Danube Prop. LLC v Mad52 LLC, 107 AD3d 561 (NY

App Div 1st Dept 2013); Chicagd{ Tit. Ins. Co. v LaPierre, 104 AD3d 720 (NY App Div 2d Dept 2013);

Wells Fargo Bank, N.A. v Sherwood, 82 AD3d 758 (NY App Div 2d Dept 2011); Koch v Kyong Min,

2011 NY Slip Op 31951(U) (NY Sup Ct NY Cnty 2011); Edwards v Rockaway Stor.. Inc., 30 Misc 3d

. 1215(A), 1215A (NY Sup Ct Queens Cnty 2008)).

~
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In the instant agtio‘n, th_é Plaintiff concedes that none of the signatures on any of the closing

documents were'forrged, and further does not allege that Donner failed to witnéss said signatures and/or

accepted improper proof of identification from the' signatories. Further, Donner’s verification of the

signatures on the c_lv(')sin'g doéuments only. verified the fact that the :élosing documents were properly

" executed, ﬁOt_‘_thg content of said closing documents (See Pittis v Abrams, 129 NYS2d 216, 217 (NY

‘App Term 1% Dept 1954). As such, the Court finds that Donner has established prima facie that he

properly perform_ed his notarial duties at the September 14, 2004 closing in compliance with New York
Executive Léw'§ 135. -

Further, even as’suming arguendo that the Defendant had failed to perform his notarial duties at

-

“the September 14,2004 closing, the Defendant has also established prima facie that the Plaintiff failed to

¥

establish that any-of her damég_e;_s stemmed from Defendant’s alleged failure. In the underlying action,

.~
bt ¢

" the Plaintiff’s damages all stem from her allegation that she entered into a prior'oral agreement with

A

Jennings, wherein she agreéd 16 pay a lesser amount for the Pfoperty then shc actualfy paid at the

Septen{b'er 14, 2004 closing. However, the Plaintiff does not allege that Donner wgs present when she
and Jennings'rea_vc_'h'ed said agreement, nor does the Plaintiff allege any basis for fh'e_ Court to conclude

~

that Donner was aware of said agreement on or before the closing. .

P .

: \Pl'éiniiff fsiallejged damages stem from her allegations that the prior Defenda’n'tS Jennihgs and

Adams.defrauded her. Th'e; Plainﬁffs’ alleged damages do not stem from Donner acting as a notary at the

closing. Piaihtiff ‘concedes that Adams prepared the contract of sale, arrangéd for the financing,

’

arranged for the title insurance, that-Adams was Plaintiff’s sole and exclusive counsel and that Adams

_was in exclusive control of the closing. Plaintiff further indicated that Donner made no staterhents and

- took no actions;jcit‘ t}_'l__‘eASeptgmbér 14, 2004 closing other than notarizing the signaturé's. Fﬁ_rther, the

-

Plaintiff has not made any allegatiohs' of fraud or duress against Donner.
As such the Court finds that Donner has established prima facie that he is entit]_{:d'to Summary

/ .
judgment dismissing the Plaintiff’s action against him for notarial misconduct.
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; s}_immary judgrhén_'t) is based updn the arguments that Donner had knowledge of Adams’ alleged fraud

% 14,2004 closing. .

J

. - The Court further finds that’thé Plaintiff has failed to create an issue of fact in _opposition td the

“motion. The Plaintiff’s opposition to the Defendant’s motion (and Plaintiff’s.own’cross-motion for

i\

!

and that Donner should not have 'hotari‘zed the closing documents given the Pléin_tiffs physical state at '

‘the closing. Ho;N_eye,r, the‘Plainti»ff s argument that Donner had khoWledge of Adams’ alleged fraud is

- purely sp.eculativve':and based er}tf_rely upon the fact that Donner was employed by Adams & Associates,
P.C. ThezPlaintiff has presented no prdof that Donner had aﬁy knowledge of the alleged fraud onor -

| _ before the closiﬁg‘. 'Further, althoﬁgh the Plaintiff testified as to her phys'ical'_ s,taté at the cldsing, there is

no basis for the Court to conclude the she had the appearance of being physically incapable of knowingly

: 'pg;ticipating at the closing. STr’nila_rly, the fact that the closing took"place at the Plaintiff’s home in no

N

f\’z’xrfay puts Donn_ér- on."'notice that the-Plaintiff was mentally infirm or in’ca'pablé of knowingly participating

at the closing. There is nothing from the submitted papers to show that Donner had any notarial duty to
"s’t‘op the closing based upon the Plaintiff’s action or the actions of any other individuals at the September

~

In addition, there is no duty under the law for a notary to read the documents that he is notarizing

~

. and/or advise any individuals as to their contents. Further, a notary does not automatically take on the

\

role of an _attoi'n'eyb»for any of the parties to a closing due solely to the fact that said notary is also an

attorney. In po}n{.of fact, the Plaintiff specifically acknowledges that Adams was her sole and exclusive

" counsel at the Séptember 14, 20@4 :cloéirig.
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- The Plaintiff argue's in sum an'd sub's"'tan‘ce that this Court should eXtend.the scope of a notary’s
: PR TR
duty under New York Execut1ve Law § 135 so that a notary can be held 1ndependently respons1ble for

' the full consequences of another 1nd1v1dual s tort of fraud based solely upon the fact that the notary

e

notar1ied the docuh1ents that were allegedly used to perpetrate the’ fraud and part1c1pated in the closmg
in- h1s/her capac1ty as a notary The Court notes that said argument was not 1ncluded in the Plaintiff’s
r)leadmgsand; is b'e1ng r_a1sed for »th,e-ﬁrst't1me in the Plaintiff’s subm1tt,ed papers. and oral ,argument
appro(x1mately ten years after the commencement of the underly1ng act1on |

S

The Court further notes that the Pla1nt1ff has failed to cite to a s1ngle case or statute imparting a

L
e
. . 7

» _ "duty upon a»notary .to (insure the absence of fraud or duress from a closing‘; apart from his/her duty to -

v -
!

- *witness ‘and'verify the authenticity _‘offthe signatures. This is not to say,;thata notary,. cannot be subject to

N

.a fraud c1a1m based upon h1s/her knowmg participation in a fraudulent scheme In the underlymg action

)

,the Pla1nt1ff alleges that she was under duress when she s1gned the clos1ng documents and that pushing

» v

.’ ’f,her to's1 gn the,clos_mg doCuments und_e'r‘duress was part of the fraud perpet_rated‘ up'on her by Adams.

ST A

oy - N - ) i

' ‘However, fraud is-a cause .ofjact1on separate from notarial misconduct andv much larger in scope. In the

~

imstant act1on the Pla1nt1ff has not alleged a claim of fraud against the Donner Had the Pla1nt1ff sought

§

'- '_ to hold Donner accountable for the fraud allegedly perpétrated by the pr1or Defendant Adams the

V '1n the place of an act1on for fraud

e [r"

. Plamtr_ff was fr‘ee,to mak_e.a cla1m of fraud'agamst Donner in her pleadmgs. The Plaintiff haymg _fa1'led

_to do 50, -‘th’evC-ourt Wil'lw'not now ‘ei"pand the scope of notarial mis’conduct so that it may essentially stand

Accord1ngly and for the reasons so stated th1s Court finds that the Defendant Richard W. Donner

’1s ent1tled to summary Judgment‘dlsm1ss1ng the Pla1nt1ff’s cause of act1on aga1nst him for notar1al

'

: m1sconduct S1m1larly and for the reasons.so stated, the Court further ﬁnds that the Pla1nt1ff isnot '

" .entitled to.'summary- judgment' on her 'cros’s-"motl'on.
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L Conclusion
o Aecordinglyl and forl the reasons so stated it is hereby
- ORDERED that the Defendant Richard W\ Donner’s motion for summary Judgment is hereby
granted and the Plalntlff s cause of actlon against him for notarial mlsconduct is hereby dlsmlssed Itis
S . _ .
Cfurther |
ORDERED that".:the-Piainti‘fF s cross-motion for summary jndgrnent‘-is denied _
The foregomg constltutes the ORDER and DECISION of the Court. "
;Dated:t:-:-r |
o | ENTER:.
: | v ; v
- : > (A 1 O
ON ROBERT D KALISH
J.8.C,
li : : - ~
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