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INDEX No. 13/12383' 

SUPREME COURT· STATB OF NEW YORK 
1.A.S, PART 33 - SUFFOLK. COUNTY 

PRESENT: 
Hon. TiiOMAS F. WffELAN 

Justice of the Supreme Court 

-·---··--....... ------··----·--...... - ...... -X 
WEU..S FARGO BANK, NA, 

Plaintiff, 

-against· 

MEOAN BROOKS, ELEFTHERIOS KOURTlS, 
NEW YORK STATE DEPARTMENT OF 
TAXATION AND FINANCE, .. JOHN DOES" and : 
"JANE DOES" said names being fictitious. parties : 
intended being possible tenants or occupants of 
premises, and corporations, other entities or persons : 
who claim, or may claim. a lien against the prc:n~iscs: 

Defendants . 
...................................................................... " 

MOTION DATE: 1/20115 
SUBMITDATB:~3~~~/~16,__~­
Mot. Seq. # 001 • MO 
CDISPY_ N-X-

HOOANS, LOVELLS, US, LLP 
Attys. For Plaindft 
875 Third Ave. 
New York, NY 10022 

MACCO & STERN, LLP 
Attys. For Defendant Brooks 
13S Plnclawn Rd. • Ste. 120 South 
Melville, NY 11747 

Upon the followfng papers numbered I to JJLrcad on this motion by plaintiff for summary ludgmenL defaull 
!udcmcnts and tho wpojn1mcnt ofa rcfen:e to comoute, among other thinu ; 
Notice of Motion/Order to Show Cause and supporting papers I • 3 ; Notice of Cro11 Motion and 
supportin1papers.7.9 : Answering papen 46 ; Reply papers ·Other 7-l(memoranduml: 9-10. 
Cmemomnduml i (and after llearlng comisel In snpport a1d opposed bJ tltc n1Gtio11) it Is, 

ORDERED that this motion (#001) by the plaintiff for an order awarding it summary 
judgment against answering defendant. Megan Brooks, and default judgments against the remaining 
defendants joined by service of process, and deleting the unknown defendants together with a caption 
amendment to reflect these changes and an order appointing a referee to compute. is considered 
under CPLR 32121 321S, 1003 and RPAPL § 1321 and is granted, 
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Plaintiff commenced this action to foreclose the Uen ofa mortgase given to the plaintiff by 
the individual named defendants to secwe a mortgage note, which wu subsequently modified by 
agreement dated Juno 11, 2012, likewise given to the plaintiff in the new amount of$41 l,503.81. 
The loan went into defaull and such default remains without cure. Defendant, Megan Brooks, 
appeared herein by service of an answer in which she asserts eighteen affirmativodefenses, including 
a Jack of standing on the part of lhe plaintiff, and four counterclaims for recovery of damages. All 
other defendants served wilh process defaulted ln answering. 

By the instant motion (#001), the plaintiff' seeks summaey judgment against answering 
defendant, Megan Brooks, default judgments against the remaining defendants joined by service of 
process, an order deleting the remaining unknown defendants together with a caption amendment 
to reflect these changes and an order appointing a referee to compute. Defendant, Megan Brooks, 
opposes in papers in which she only challenges tho standing of plaintiff', thereby abandoning all 
remaining affinnative defenses and counterclaims. 

For the reasons s1atcd below, the plaintiff's motion is granted. 

In a mortgage foreclosure aclion, a plaintiff establishes its prima facie entitlement to 
judgment as a matter of law by producing the mortgage and the unpaid note, and evidence of the 
default (see Wei& Fargo Bank, N.A. v Erobobo, 127 AD3d 1176, 9 NYS2d 312 (2d Dept 2015]~ 
Wells Farro Bank, N.A • ., DeSouza, J 26 AD3d 965, 3 NYS2d 619 (2d Dept 201 S]; One Wat Bank, 
FSB "DIPiiato, 124 ADJd 735, 998 NYS2d 668 [2d Dept 2015); Wei& Fargo B11nk, N.A. vAll, 
122 ADJd 726, 99S NYS2d 73S (2d Dept 2014]). Where, as here, the plaintiffs standing bu been 
placed in issue by the defendant's answer, the plaintiff also must establish its standing as part of its 
prima facie showing (see A11ror11 Lot"' Sen1., LLC v Tflylor, 25 NY3d 355, 12 NYS3d 612 (2015); 
Loancore 11 Flnhlng, 130 AD3d 787, 201 S WL 4256095 [2d Dept 201 SJ; HSBC Bank U.£4, N.A.. 
vBoptlst•, 128 ADJd 77, JO NYS2d 2SS [2d Dept 2015]). A foreclosing plaintiff has standing if 
it is either the holder or the assignee of the underlying note at the time that the action is commenced 
(see Aurora Loan Servs., LLCv Taylar, 2S NY3d lSS, 3upra; Loancare" Flrslsln1, l 30 AD3d 787, 
supra,· EmigrantBankvLariiia, 129AD3d 904, 13NYSJd129 [2dDept201S]). "Bitherawrittcn 
assignment of the underlying note or the physical delivery of it to the plaintiff prior to the 
commencement of the action is sufficient to transfer the obligation" (see Id, Wells Fargo Banlr, NA 
v Park1r, 125 AD3d 848, S NYS3d 130 [2d Dept 2015); U.S. Bank NA v Guy, 125 AD3d 845, S 
NYS3d 116 [2015)). 

In cases wherein the plaintiff is the original lender and its standing is challenged by the 
interposition of a due and timely standing defense, the plaintiff need not establish its ownership or 
holder status of the note and mortgage via a written assignment or physical delivery to it or to any 
of its custodial agents (see Wells Fargo bank, N.A. " All, 122 AD3d 726, supra). Instead, the 
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plaintiff' need only establish that it alone, or in conjunction with a predecessor by merger or 
acquisition or a custodial agent, has maintained possession of the subject note and mortgage since 
the origination of the loan and that such possession continued through the commeocement date of 
the foreclosure action (sse PNC Bank, NalL Aa'n "Klein, 125 AD3d 953, S NYS3d 439 (2d Dept 
2015]; Well:I Fugo Bonk, N.A, v H11dso111 98 ADld 576, 949 NYS2d 703 [2d Dept 2012]; Bank 
of America, N.A. O'Donn•ll, 41 Misc3d 1210[A],16 NYS3d 791 [Sup. Ct. Su!Tolk County 2015]; 
aee also Wei/I Fargo Bank, NA v Ost/1111, 127 AD3d 1375, 1376, 8 NYS3d 669, 671 (3d Dept 
201SJ), 

Here, the moving papers of the plaintiff, who was the original lender of the monies loaned 
and secured by the subject mortgage, demonstrated, prima facic, its entitlement to the dismissal of 
the counterclaims and the afflnnative defenses asserted in the answer served by defendant, Megan 
Brooks, including her standing defense u lacking in merit (11e A.IU'oro Loan Sen., UC" Taylor, 
2S NY3d 355, supra; Jessa/Jell Reali/ Corp. "GoMO/Sf. 117 AD3d 908, 98S NYS2d 897 [2d Dept 
2014]). The moving papers fbrtberostablished, prima ~io, tho plaintiff's entitlement to summary 
judgment on its complaint against this answering defendlUlt (IBI "CPLR 3212, 3215, 1003 and 
RP APL § 1321; see also 'W~Us Fa1go Bank, N.A. "Erobobo, 127 AD3d 1176, supra; Willi Ft1rgo 
Bt1nA, N.A. P DeSouia, I 26 AD3d 965, supra; Cltlmon;age, Inc. v Chow Ming Tung, 126 AD3d 
841, 7NYS3d 147 [2d Dept 2015); OneWat Bank, FSB vDIPllato, 124AD3d 13S,SMpra; W11b 
Fargo Buk, N.A. v All, J 22 AD3d 726, supra; Centnll Mtge. Co. P MaC/elland, 119 AD3d 885, 
991 NYS2d 87 [2d Dept 2014]). 

It was thus incumbent upon the answering defendant to submit proof sufficient to raise a 
genuine question of fact rebutting the plaintiff's prima facio showing or in support of the affinnativc 
defenses asserted in her answer or otherwise available to her(see JnsabellRealty Corp. v Gonvilei 
I I 7 AD3d 908, supra,· Flagstar Bank v Bellajlotw, 94 ADld 1044, 943 NYS2d SS 1 [2d Dept 2012]; 
GroggAssou. vSoutll Rd. Aaocs., 74 AD3d 1021, 907NYS2d 22 [2d Dept 2010); Welll F11rro 
Bank v Karla, 71 AD3d 1006, 896 NYS2d 681 [2d Dept 2010); Wahington M11t. Bank v 
O'Connor, 63 AD3d 832, 880 NYS2d 696 [2d Dept 2009); J.P. Morgan Chase Bank, NA" 
Agnello, 62 ADJd 6621 878 NYS2d 397 [2d Dept 2009}). Notably, self-serving and conclusory 
allegations do not raise issues of fact and do not require plaintiff to respond to alleged affinnative 
defenses which are based on such allegations (see Charter One Bank, FSB "Leone, 45 AD3d 958, 
84S NYS2d S 13 [3d Dept 2007); Ro81n Auto Leasing, Inc. v Jacob&, 9 AD3d 798, 780 NYS2d 438 
[3d Dept 2004]). Where a defendant fails to oppose some or all matters advanced on a motion for 
summacy judgment, the facts as alleged fn the movant's papers may be deemed admitted as there is, 
in effect, a concession that no question of fact exists (see Kuehne & Nagel, Inc. v Balden, 36 NY2d 
5 3 9, 369 NYS2d 667 [1975]; see also MadelJne D'Anthony Enter., Inc. "Sokolowsky, 101 AD3d 
606, 951NYS2d88 [1st Dept 2012]; Argent Mtge. Co., LLC v Mentaana, 19 AD3d 1079, 915 
NYS2d 591(2d Dept 2010]). In addition, the failure to raise pleaded affmnative defenses in 

[* 3]



45 of 68

Wells Fargo Bank v Brooks et al 
Index No. 13/12383 
Page 4 

opposition to a motion for summary judgment renders those defenses abandoned and thus subject 
to dismissal (see New Yorh Com,.rclal Banlt v J. R•a/Jy F Rockaway, Ltd., 108 ADJd 756, 969 
NYS2d 796 [2d Dept 2013]; Starkman "City of Long B•t1c:h, J 06 AD3d l 076, 965 NYS2d 609 [2d 
Dept 2013]). . 

Here, the only defense asserted by the opposition papers is the pleaded affinnative defense 
that the plaintiff lacks standing to prosecute Its claims for foreclosure and sale. However, this 
defense is without merit since there is no dispute that the plaintiff' was the original lender and its 
affidavit of merit .provides due and sufficient proof that it continually possessed the ~ubject note 
since May 10, 2007. The defendant's challenges to this affidavit and the other proof adducccl by tho 
plaintiff are unavailing as the court finds that the plaintitra submissions were ~ompliant with CPLR 
3212 (see CPLR 4Sl8(a]; Citlmorlg11g•, Inc. v &plnal, 134 AD3cl, 2015 WL 8828613 [2d Dept 
20 I SJ). That an employee of the plaintiff or of Its loan servicer may testify as to the elements of a 
foreclosing plaintitrs claim is clear (see Deutsche B""k Notl. Tru.st Ca. "Abdan, 131 AD3d 1001, 
16 NYSld 4S9 [2d Dept 2015]; Wells F11rgo B""A, N.A. 11Arltu, 12l AD3d 73, 995 NYS2d 11'8 
[2d Dept 2014); HSBC Bank USA, Notl.Au'n vSa1e. 112 AD3d 1126, 977NYS2d446 [3d Dept 
2013J; A11ma Capital Corp. v Ford, 294 AD2d 134, 740 NYS2d 880 [2d Dept 2002)). Such 
testimony may bo based upon the personal knowledge of the affiant, his or her review of the business 
records of the plaintiff, Its servicer or assignee or both (see Landmark Capital Inv., Inc. "LI-Shan 
W11ng, 94 ADd3d 418, 941 NYS2d 144 [1" Dept 2012]). 

The plaintiff is thus entitled summary judgment dismissing the standing defense asserted in 
the answer due to its lack of merit and the remaining affirmative defenses and counterclaims likewise 
asserted due to their abandonment (see New York Commercial Bank" J. Realty F Rockaway, LttL, 
I 08 AD3d 756, supra). 

The Court notes the rationale of standing was raised jn an affinnative defense asserted in the 
answer served by defendant, Megan Brooks, who thereby avoided the waiver issue that arises upon 
a failure to assert the defenses in a dmely pre-answer motion or answer duly served. However, the 
de.fense of standing may be waived by a mortgagor who negotiates and executes a loan modification 
agreement with the foreclosing plaintiff to whom the subject mortgage note and mortgage were 
transferred prior to the commencement of a foreclosure action. The execution of such agreement, 
coupled with the defendant's payment of the monthly amounts due under tho terms of the 
modification agreement, has been held to effect a waiver of all defenses and claims resting on the 
plaintiff's pwported lack of ownership in tho note and mortgage as modified by the plaintiff or the 
unenforceability of such note and mortgage under other theories (see IRB .. Brtull Resseguros s.A. 
v Portobello Intern. Lid., 84 AD3d 637, 923 NYS2d SOS [1st Dept 2011]; see also Confidential 
Lending, LLC v Nurse, 120 AD3d 739, 992 NYS2d 77 [2d Dept 2014]; Moweta v Citywide Home 
lmprovement1 a/Queens, Inc., 267 AD2d 4381 700 NYS2d 84S [2d Dept 1999]; Verela v Citrus 
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Lak1 Dev., Inc., 53 AD3d 574, 862 NYS2d 96 [2d Dept 2008]; Paramount Ins. Co. .., Brown, 205 
AD2d 464, 613 NYS2d 910 [1st Dept 1994]). The Court finds that the same rationale is applicable 
here and the standing defense asserted by defendant, Megan Brooks, may not be successfully invoked 
against the plaintiff with whom defendant, Megan Brooks, successfully negotiated a loan 
modification agreement on June 11, 2012 and made payments thereon in accordance with the 
modified loan terms prior to defaulting thereunder. 

The court thus finds that the plaintiff is entitled to summary judgment on its complaint and 
dismissing the affinnative defenses and counterclaims set forth in the answer of defendant, Megan 
Brooks. Those portions of this motion wherein the plaintiff seeks such relief are thus granted. 

Those portions of the instant motion wherein the plaintiff seeks an order deleting the 
unknown defendants listed in the caption and an amendment of the caption to reflect same are 
granted. 

The moving papers further established the default in answering on the part of the remaining 
defendants. none whom served answers to the plaintiff's complaint (see HSBC Banlc USA, N.A. v 
A.leunder, 124 AD3d 838, 4 NYS3d 47 [2d Dept 201 S]; U.S. Bank, N..A. v. Raton, 115 AD3d 739, 
740, 981 NYS2d 571 (2d Dept 2014]). Accordingly, the defaults of all such defendants are hereby 
fixed and detennincd. Since the plaintiff has been awarded summary judgment against the sole 
answering defendant and has established a default in answering by the remaining defendants, the 
plaintiff is entitled to an order appointing a referee to compute amounts due under the subject nota 
and mortgage (.ree RP APL § 1321; Bank of East Asia, Ltd. v Smith, 20 l AD2d 522, 607 NYS2d 
43 J [2d Dept 1994];Vermont Ftd. Bank v Chase, 226 AD2d 1034, 641NYS2d440 [3d Dept 
1996); LaSalle Bank, NA v Pact, 31Misc3d627, 919 NYS2d 794 [Sup. Ct. Suffolk County 
2011], a.ff'd, 100 AD3d 970, 9SS NYS2d 161 [2d Dept 2012)). 

Proposed Order of Reference, as modified by the court to reflect the tenns of this memo 
decision and order, has been marked signed. 

DATED: ~k.c/U 
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