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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 11

ELAINE GIARDINO,

Plaintiff, ’ INDEX NO. 150414/12
-against-

32-42 BROADWAY LLC, 32-42 BROADWAY OWNER
LLC, CAMMEBY’S MANAGEMENT COMPANY LLC,
LITERACY ASSISTANCE CENTER, and ABC CORP
(name being fictitious and unknown)

. Defendants.

JOAN A. MADDEN, J.
In this action for damages for personal injuries, defendants 32-42 Broadway LLC (“32-42

Broadway”), 32-42 Broadway Owner LLC (“Broadway Owner”) and Cammeby’s Management

Co, LLC (“Cammeby’s”) move for summary judgment dismissing the complaint and all cross-

claims against them; leave to amend their answer to assert cross-claims against co-defendant
Literacy Assistance Center (“Literacy”) for contractual and common law indemnification, breach
of contract and contribution; and if the amendment is granted, for summary judgment on their
cross-claim against Literacy for contractual indemnification (motion seq. no. 004). In a separate
motion, defendant Literacy moves for summary judgment dismissing the complaint and all cross-
claims against it (motion seq. no. 005)." Plaintiff opposes both motions, and without making a

formal cross-motion, asserts she is “cross-moving” for summary judgment. Co-defendants

'Motion sequence numbers 004 and 005 are consolidated for determination herein.
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oppose \Literacy’s motion, Literacy opposes co-defendants’ motion, and all defendants oppose
plaintiff’s purported “cross-motion.”

Plaintiff alleges she was injured on March 16, 2009 while attending a training session at
the premises of defendant Literacy, on the IO“‘A ﬂéor at 32 Broadway, New York, New York,
when a window blew into the rooni and struck her. Defendant Literacy 'occupied the 10™ ﬂoqr
and a portion of the 11™ floor of the building at 32 Broadway pursuant to a lease dated November
28, 2000 with the owner/landlord at that time, defendant 32-42 Broadway.? Defendant 32-42
Owner purchased the building in October 2005, and defendant Cammeby’s was the managing
agent of the building at the time of the acc-ide.nt. :

Defendants 32-42 Broadwéy, Broadway O\.Nners and Cammeby’s argue they are entitled
to summary judgment dismissing the complaint on the ground that fhey neither created nor haci
notice of the alleged defective condition of the Window. Defendant 32-42 Broadway additionally
argues it is entitled to summary judgm_ent based on tﬁe undisputed fact that it was not the owner
of the building at 32-42 Broadway on the date of plaintiff’s alleged accident, March 19, 2009. In
support of the motion, the owners and managing agent submit an attorney’s afﬁn;mation; the
pleadings; plaintiff’s Verified Bi.ll of Partiqulars; plaintiff’s deposition testimony; the deposition
testimony of'Aro.n Weber who is employed by managing agent Cammeby’s; an affidavit from
Aron Weber; the lease between 32-42 Broadway and Literacy; the deposition tes_timony of Ira
Yankwitt who is employed by Literacy; discovery demands and responses; the deed transferring

ownership of the building from 32-42 Broadway LLC to 32-42 Broadway Owner LLC;

?According to Cammeby’s Regional Director Aron Weber, Literacy terminated its lease
early and vacated the premises on June 25, 2011 and moved to the building at 39 Broadway.
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5 ’
defendants’ Proposed Amended AnSwér; plaintiff_s Note of issué; andal une 9, 2009 letter from |
Liberty Mutual Insuraﬁce Corhpany on behalf of thé owners aﬁd manéging agent advisingv :

Literacy that “you or your general liability Cé,rrier take over .thé handling of this claim witﬁ/out

reservation.”

- Defendant Literacy argues it is entitled to summary judgment dismissing the complaint on
the ground that it owed no duty to plaintiff, since the dahge;ous condition of the window was a
structural defect that was the landiord’s' statutory and coﬁt;aétual respohsibility. Literacy élsq
argues that it neither created nor had notice of the dangerous condition of the window. In support
of its motion, Literacy submiits an a;ctomey’é afﬁrmation; the pleadings; plaintiff’s Ve_riﬁe& Bill '
of Particulars; plaintiff’s depositioh testimony; th¢ dépositién testimony of Aron Webef;
Cammeby’s Witness; the deposition testirﬁonjr of Ira YankWi&, Literacy’s witness; plaintiff’ s
Supplemental Bill of Particulars; the Maﬂaéeme_nt Agreement Between Cammeby’s and 32-42
Broadway; the Incident Report regarding plaintiff’s acc;ideht signed by J. Brogan; an invo;ce
from Eagle Windéws, Inc., dated April 2, 2069; -theile'as_e between 32-42 BroadWay and Literacy;
an affidavit from Literacy’s Chief Financial Ofﬁcer Craig Tozzo; Webe;’ s affidavit; plaiﬁtif_f’ ]
Note of Issue; Literacy’s responses t’o»pl.a‘intiffsv di.scovery demands; Literacy’s motion to: strike
the Note of Issue; and co-defendan’;s’ responses ’t“o Lit.erac‘y_”su c.lis.co.very demands |

In oppositién to both summary juciglnent mo’_cionls‘.and in support of her purported _;‘cross-

motion” for summary judgmenf? plaintiff subrriits a'two-page attorney’s afﬁi‘matioﬁ, the Ihcident
Report prepared énd signed by J. Brogaﬁ, the April 2, 2009 invoice f.rom..Eagle WindowsTInc.

and a two-page memorandum of law. Piaintiff argues there are no factual issues as to

4 of 16




4]

defendants’ liability, since this is a “classic” res ipsa lloquitur case, so notice is not required.
Plaintiff also argues that based on the leas¢ and thé parties’ course of conduct as evidenced by
the invoice showing that the repairs to thp window were billed directly to Cammeby’s, the owner
and the tenant in possession “commonly exercised control over the Win'dSW” and had “éxclusive
control” of the falling windovs} that caused plaintiff’ s injuries. ’

The proponent of a motion for surhmary judgment “must make a prima facie showing of

entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the

absence of any material issues of fact.” Alvarez v. Prospect Hospital, 68 N'Y2d 320, 324 (1986);

see also Winegrad v. New York Univefsitv Medical Center, 64 NY2d 851, 852 (1985). Once
that showing is satisfied, the burden of proof shifts to the party opposing the motion to produce
evidentiary proof in admissible form to establish that material issues of fact exist which require a

trial. See Alvarez v. Prospect Hospital, supra at 324.

Defendants owners, managing agent and tenant hav¢ all made a stfficient prima facie
showing that they are not liable for plaintiff’s injuries. First, it is undisputed that defendant 32-
42 Broadway was not the owner of the premises on the date of the accident. The deed
conclusively establishes that 32’—42 quadWay transferred its interest in thé property to Broadway-
Owner on October 10, 2005. |

Second, based on the affidavits, deposition testimony and documentary evidence,
defendants Broadway Owner, Cafnmeby’s and Literacy have established that they neither created,

nor had actual or constructive notice of the dangerous and defective condition of the window that

caused plaintiff’s injuries. See Matas v. Clark & Wilkins Industries, Inc; 61 AD3d 582 (1* '
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Dept), Iv app den 13 NY3d 703 (2009); Williams v. Church Homes Assocs, LP, 49 AD3d 386

(1* Dept 2008); Marszalkiewicz v. Waterside Plaza. LLC, 35 AD3d 176 (1* Dept 2006).

At her deposition, plaintiff testified as to the follov;/ing. She is employed by Literacy .
Volunteers of ‘Westchester and Récklaﬁd, és Vice-President of Curriculum and Training, and is
responsible for program management and training. On March 16, 2009, she was attending a
training event at defendant Literacy Assistance Center, sponsored by Literacy and the NeW York
State Department of Educatio;l. The training took place in a “large meeting room” on the 10™
floor of 32 Broadway, and approximately 80 to 100 people were in attendance. Sh’e- was seated
“right along the windows” about two to three feet away from therﬁ, and described the windows as
“four feet wide and maybe eight feet tall” wi’;h “heavy constfuction, glass; metal frame.” She
described the day as “windy” and prior to the accident, she heard “a constant heavy wind sound
that was in the background.” She‘ testified that the “window blew in and hit me,” and she
quickly bent forward and the wiﬁdow “landed right on top of me.” The window did not shatte_f '
and the “whole window,” the frame and the glaés, was on her back, and several people had to lift
it off her body. Before the acéident, nothing indicated that something out of the ordinary was
about to occur. Plaintiff previously attended training sessions at Literacy’s premises prio‘r to
March 16, 2009, and had not complained about any of the windows on the 10" floor, including
the window that fell on her, and was not aware of any prior similar accidents. |

Aron Weber, the regional director of defen&ént Cammeby’s Management Company since -
2006, testified at his deposition as follows. Cammeby’s is the mana;ging agent f‘or the buildipg at

32 Broadway and manages the day-to-day operations and maintenance pursuant to a contract with
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the owner. On March 16, 2009, Joseph Brogan Was the chief engineer for the building and in
2012, he retired. Weber identified Brogan’s signature on the Incident Report, and explained that
he supervised Brogan but Brogan was employed By the owner. Weber did not know what caused
the window to fall, and prior to March 16, 2009, there were no similar incidents of windows
falling inside the building and no complaints abo_ﬁt_ loose or falling windows. In his affidavit,
Weber states that none of the windows on the 1.0th floor Wefe replaced from the time he began
working for Cammeby’s in 2006 to the date of the accident. Generally, t§vice a year, Safety
Building Cleaning Corp. cleans the exterior and interior of the windows at 32 Broadwey, and if
the Safety cleaning people had foﬁnd a problem with any of the windows,_ ;chey would have
reported the problem to Brogan and Bregan would have advised Weber. Weber did not receive
any complaints from Safety about the windows on the 10™ floor prior to March 19, 2009,
including the subject Window, and Brogaﬁ did not advise him of any complaints from Safety
regarding the windows. Weber produced invoices from Safety showing that the windows at 32
Broadway were cleaned in July 2007, April 2008_and July 2008{.

Weber explained‘that if Safety or anyone else had reﬁorted a problem with the windows
to him or Brogan, a work order would have been generated and Eagle Windows would have been
called to perform the repairs. Weber identified the April 2, 2009 invoice from Eagle Windews
for post-accident repairs to the window on the 10™ floor, and produced a computer print out of
the services provided By Eagle and'_the expenses related to those services for two years prior to
the accident. According to those records, Eagle did not perform any repairs to windows on the

10™ floor during that two-year period. Weber reviewed Cammeby’s work orders for the 10%
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floor for two Ayears prior to March 16, 2009, and found no complaints or repairs relating to gny
problems with the windows on the 10" floor, including the subject window.. He also reviewed
Literacy’s tenant file and found no complaints rcggrding the windows prior to March 16, 2009,
including the window involved in the accident.

Literacy’s witness, Ira Yankwitt, testified as to the folloWir;g. Yankwitt was employed by
Literacy from 2000 to 2007, and in 2012, was re-hired as the ExecutivevDirector. Although he
was not working for Literacy in 2009, Yankv;fitt explained that Literacy Assistance Center is a
non-profit organization that provides training 'andvtechnical assistance to adult'literacy teachers,
prograrﬁ managers and programs. He explained that Lite;acyvused the space on thé 10™ floor
primarily as a “training space and meeting room,” and that “[w]e may have at times, very
infrequently, as a courtesy to other organizations allowed them to use the space.” Since Yankwitt
was not employed by Literacy in 2008 or.2009‘, he did not know if any other entity had used the
10™ floor training space during that time. With respect to the Windows in the 10" floor training
room, when he was working for Literacy from 2001 to 2007, he “recall[ed] opening and closing
them during my time there,” explaining that “[i]f we were having a training and it was hot, we
might have opened them a crack” and “[i]f we noticed they were opened a crack and it was cold,
we might have closed them.” Yankwitt did not have any difficulty during the times he openéd and
closed the windows, and did not “recall any noteworthy difficulties with the windows.”

Literacy submits.an afﬁdévit from Craig/Tozzo, it§ Chief Financial Officer for 18 years,
who retired in May 2014. Tozzo explains that from the time Literacy moved into 32 Broadway

and until the date of the accident, he had an office in the building, but not on 10" floor. He did

not become aware of plaintiff’s accident until the day after it occurred or “later,” and on the day of
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the accident, the Executive Director at that_ tlnle, Elyse .Barbell, “handled the matter..'” »_Tozzo
states that before Literacy moved in_to the space at 32 Broadvlfay, and from that time up to th o date
of the accident, Literacy did not perform or vhave anylwor_kv -perfo_rmed on windows on the 10%
ﬂoor, including the window 1n question. He_le}(plains that the' i_.rlSPGCtion and repair of the vbuilding_
structures, including the windows, were the res_’pons\ibility of the building owner and its managing
agent Cammeby’s, and if “there were any problemsor issues with the building structure on the
premises, including the windows, it would have been reported to myself or the former Executlve
Director, Elyse Barbell . . . . usually by telephone to the Managlng Agent Cammeby S who in
2009 had offices across the street from 32 Broadway at 45 Broadway”; in 2009, no procedures
were in place to document those calls to the managlng .agent. Tozzo states that from the time
Literacy moved into 32 Broaduvay until.the date of the accident, there were no prior eomplaints,
no prior accidents or incidents, no p’roblems and no repairs_ With respect to the windows on the 10™
floor, including the window at issue. ' | !

Defendants and plaintiff subrnit anf‘Incident Report. dated March 16, 2009, uvr‘ittenv.and
signed by Joseph Brogan, the ohief engi‘neer. for_ 32 Broadway_ on the date of the accident.}j The
Incident Report identifies plaintiff Elaine Giardino_as the “person involved,” and de{scribes the
incident as follows: _ |

.

Was informed by Jamie that she received a call from L1teracy Group a tenant on -

the 10™ fl at 32 Bway, that a window had fallen in and struck a woman. I :

responded to the 10 fl and found the [window] from the north leaning up agalnst

the radiator cover, with bottom edge on the floor. The balances were in a angled °

position left side down right side up. I was told it had just blown in. A woman ;

was near window and was struck on the Rt shoulder. An ambulance had been

called by someone from the Literacy Group. Woman declined the ambulance and
left with one of the staff members from the theracy Group.
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The parties also submit an invoice dated April 2,2009 from Eagle Windows Inc., and addressed
to Cammeby’s Management Co, LLC, which lists the job location as “32 Broadway 10" floor”

and describes the work performed as “repair of 1 (one) existing window by changing the balance

and broken hardware.” The record includes documents produced in discovery that are referenced

" in Weber’s affidavit and cover the two-year period prior to the accident. Those documents

include three invoices from Safety Building Cleaning Corp. for cleaning the windows at 32
Broadway in July 2008, April 2008 and July 2007; a combuter printout from the “Vendor History
Ledger” listing five invoices from Eagle Windows for work performed in 2007, 20008 and 2009;
and numefous work orders or “tickets” detailing Literacy’s various complaints to Cammeby’s
about the leased premises and the actions téken by Cammeby’s to address those complaints.
Based on the foregoing, defendants héve sufficiently established that neifher the owner,
managing agent nor tenant created, or had actual or constructive notice of the daﬁgerous condition
of the window that fell on plaintiff. Speciﬁcally. defendants have shown that the window was not
replaced or repaired prior to_the accident, and that there were no prior complaints about the
window, no prior similar accidents, and no prior similar dangerous conditions. See Matas v.

Clark & Wilkins Industries, Inc, supra; Williams v. Church Homes Assocs LP, supra;

Marszalkiewicz v. Waterside Plaza, LLC, supra; but see Hermina v. 2050 Valentine Ave LLC,

120 AD3d 1131 (1st Dept 2014) (triable issues of fact whether owners and managers had
constructive notice of defective condition of window where prior to the accident, defendants were

aware of problems with windows staying in upright position based on the replacement of balances

in plaintiff’s own windows and other windows in the building); Radnay v. 1036 Park Corp, 17
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AD3d 106 (1* Dept 2005) (triable issue of fact as to éonstruétive notice of defective window
based on handyman’s testimony that plaiﬁtiff’ s wife told him a month before the accident that the
windows were “sliding down,” ahd tesﬁmony indicating that the owner and managing agent kneV\;
that other windows in the building had defective springs). |

In opposition, plaintiff has failyed to raise a t_riable issue of fact as to notice. Plaintiff does
not allege or offer any proof that defendants owner, managing agent or tenant had actual or
constructive notice of the dangerous condition of the window. Rather, piaintiff relies solely on
the doctrine of res ipsa loquitur to support her é;guméht that notice is not required. Plaintiff’s
counsel asserts that defendants had exclusive coﬁtrol of the instfumentality, i.é., the faliing '
window, that caused plaintiff’s injuries, and that she “did absolutely nothing but sit in her chair
next to the subject window when it dislodged from its hingés and fell on her.”

Res ipsa loquitur is a rule lolf éircumstantial evidepce that permits the jury to infer.
negligence based éolely upon the‘ocgurrence of an accident, on the theory that “some accidents by

their very nature would ordinarily not happen without negligence.” Dermatossian v. New York

City Transit Authority, 67 NY2d 219, 226 (1986). A plaintiff invoking the doctrine must

establish three essential elements: 1) the accident must be of a kind that ordinarily does not occur
in the absence of negligence; 2) the instrumentality or agency causing the accident must be in
defendant’s exclusive control; and 3) the accident must not be due to any Volqntary action or
contribution by plaintiff. See id at 226. If all three eiements are satisfied, res ipsa loquitur is

applicable, and notice of the dangerous or defective condition is inferred and plaintiff need not

establish actual or constructive notice. vﬁ Ezzéird v. One East River Place Realty Co. LLC, 129

AD3d 159, 162 (1* Dept 2015).
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Here, the first and third elements are established, as a window does not generally fall out
into a building in the absence of negligence, and plaintiff was simply seated near the window
when it fell onto her. However, contrary to plaintiff’s assertion, this is not a case where any of the

defendants, the tenant, owner or managing agent, had exclusive control of the instrumentality that

- caused the accident. Literacy’s Executive Director Ira Yankwitt testified that Literacy is a non-

profit organization that provides training and techni;:al assistance to adult literacy teachers, '
program managers and programs, and that the room on the 10™ floor where plainﬁff was injured,
was used by Literacy primarily as a “training space and meeting room.” Plaintiff testified that on
March 19, 2009, she and approximately 80 to 100 other people were participating in a training
session on the 10" floor of 32 Bro‘adway/sponsor.ed in part by Literacy. She also testified that
prior to March 19, 2009, she had attendéd other Literacy training sessions at the svame location
including one about three months earlier. Yankwitt testified that when he worked for Literacy
from 2001 to 2007, Literacy pemi&ed other organizations. to use the room on the 10" floor, albeit
infrequently, and that he had personaliy opened and closed the windows in the room on the 10" .
floor in order to regulate the temperaturé. :

Based on the foregoing, it is clear that the window that caused the accident was located in
a room that was used on a regular i)asis, including on the day of the accident, for training gessions
attended by many people, all of whom had access to the window. Under these circumstaﬁces,
plaintiff has failed to establish control of the window by defendants of “sufficient exclusivity to
fairly rule out the chance thatithe defect in the [window] was caused by some agency other than

defendants’ negligence.” Dermatossian v. New York City Transit Authority, supra at 228. Thus,

since the proof does “not adequately exclude the chance” that the window was damaged by one or
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more of the participants in the training sessions with access to the window, the instrumentality
that caused the accident was not in defendants’ exclusive control and the doctrine of res ipsa

loquitur is inapplicable. 1d; see e.g. Pintor v. 122 Water Realty, LLC, 90 AD3d 449 (1% Dept

2011) (defendants lacked exclusive control where defect in window could have been caused by
any of the realtors, prospective tenants, and other people who entered apartment while it was

vacant); Sowa v. S.J.N.H. Realty Corp, 21 AD3d 893 (2™ Dept 2005) (plaintiff failed to establish

the window was under defendants’ exclusive control, as according to her own account, an

unidentified construction worker opened the window at her request, before the accident, which

gave rise to an inference that he could have caused it to malfunction); Radnav v. 1036 Park Corp,
supra (wheré accident occurred as a result of a defective window in plaintiff doctor’s office and he
or someone else was in a position to cause the defect, the window and its mechanism were not
within defendant’s exclusive control).

To support her assertion as to exclusive control, plaintiff cites the Appellate Division

Fourth Department decision in Brink v. Anthony J. Costello & Son Development, LLC, 66 AD3d
1451 (4™ Dept 2009). Plaintiff’s reliance on that decision is not persuasive. Brink involved a
door that came off its hinges. In determining that an issue of fact existed as to whether the door

was in defendant’s exclusive control, the Fourth Department cited the Appellate Division First

Department decision in Pavon v. Rudin, 254 AD2d 143 (1* Dept 1993). Pavon also involved a
door that came off its hinges, but plaintiff submitted an expert affidavit that the accident was
caused by the installation of the wrong hinge on the door, or by a hinge that was defective or

improperly installed. The First Department held that the IAS court “improperly assumed the
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o

‘instrumentality’ in questioh was the door, rather than the pivét hinge which caused the door to
fall,” reasoniﬂg that “[t]he appropriate target of inquiry is whether the broken component itself
was generally handled by the public, not whether the public used the larger object to which the
defective piece was attached.” Id at 146. The First Department found that even though‘ the door
was used by employees and clients, “the malfunctioning pivot hiﬁge was concealed when the door
was closed and was also located too high up to be within easy reach of anyone without.a
stepladder,” which “lessens the likelihobd that an employee or member of tﬁe public tampered
with it.” Id.

Here, in contrast, plaintiff offers only her attorney’s unsupported and speculative
assertions that the window “dislodgéd from its hiﬁges” and “fell out . . . due to broken hinges and
balance, both of which were in the exclusive control [of] defendants.” Plaintiff fails to submit an
expert affidavit or any other competent proof that hinges were in fact a component of the |
window’s mechanism. Nor does plaintiff submit any competent proof that the window féll out as
a result of broken hinges, if any, or broken balances, or any other mal@ctioning hardware or
mechanism that was nét generally accessible to and handled By the many peopie who useéi the 10"

floor training room. Under the holding in Pavon, such proof is necessary to raise an issue of fact

as to whether defendants’ had exclusive controi over the insirumentality that caused the accident.
Seeid. Although the invoice from .Eagle Windows indicates that the window was repaired post-
accident “by changing the balances and broken hardware,” without an expert affidavit or an
affidavit or sworn testimony from 'the person who performed the repairs, the invoice alone is -
insufficient to raise an issue of fact as to the cause of the accident and defendants’ exclusi\}e

control.
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1

Thus, given the inapplicability of res iips_a. .lo’quitu_r, and the absence of notice of the ,i
defective condition, plaintiff cannot maintain an action for‘neg_lligence against any of the -
defendants, and defendants are entitled to summary judgment dismissing the complaint. In view
of this conclusion, the court.need not reach the_is.slues raised by defendants as to whether the
owner or the tenant was responsible for the.maintenance and repair of the window; Moreover
given the dismissal of the complaint, the branch of the motlon by defendants 32-42 Broadway,
Broadway Owner and Cammeby s for leave to amend their answer to assert cross- clalms agalnst
Literacy for contractual and common law 1ndemn1ﬁcation breach of contract and contribution
and if the amendment had been granted', for summary judgment on their cross-claim against
Literacy for contractual indemniﬁcation; is denied as mo_o_t. Finally, even though plaintiff did not
rnake a formalv cross-motion for summary judgment since the Court has determined that :
defendants are entitled to summary Judgment plaintlff is not entitled to such rehef

Accordingly, itis |

ORDERED that the branch of the motion (motion seq no. 004) by defendants 32-42
Broadway LLC, 32-42 Broadway Owner LLC and Cammeby s Management Co, LLC, for
summary judgment dismissing the complalnt, and all cross-cl_a1ms as against them is granted, and
the complaint and all cross-claims are dismissed as‘against defendants 32-42 Broadway LLC, 32-
42 Broadway Owner LLC and Cammeby’sx_li\{lanagement Co, LLC, and the Clerk is directed to
enter judgment accordingly; and it is‘further | |

ORDERED that the branch of the motion I(motion -seq. no. 004) by defendants 32-'42‘

Broadway LLC, 32-42 Broadway Owner LLC and Cammeby’s Management Co, LLC for leave
14
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to amend their answer and for suﬁimary judgmen’; .against c\o‘-defendant Literacy Assistanée’
Center, is denied as moot; and »it is ﬁ'i'rthe’rl = | |

ORDERED that the motion (r_né‘_tion _'s_eq.‘ no. 005) vl-)y defendant‘Literacy Assistance .Center
for summai'y judgment is granted and fhé.complaint and ail érbss-claims are dismissed as ggainst |
defendant Literacy Assistance Ceﬁter, and the_ Clerk ié di;e'c;ced to enter judgment accordivngly;
and it is further | |

ORDERED that to the extent plaintiff “cross-moves” for summary judgment, the cross-

_

DATED: October ) ,2016 <~ ENTER:

motion is denied.

T

HON JééltA MADDEN
. JS.C. |
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