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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 17 

-------~----------------------------------------------------------------)( 
CARLOS MEDINA, 

Plaintiff, 

-against-

BIRO MANUFACTURING COMPANY, BI-COUNTY 
SCALE & EQUIPMENT CO. LLC and 601 OLD 
COUNTRY ROAD CORPORATION d/b/a JOHN'S 
FARMS, 

Defendants. 

-------------------------------------------------------------------------" 
BIRO MANUFACTURING COMPANY, 

Third-Party Plaintiff, 

· -against-

601 OLD COUNTRY ROAD CORPORATION d/b/a 
JOHN'S FARMS, 

Third-Party Defendant. 

-------------------------------------------------------------------------" 
HON. SHLOMO S. HAGLER, J.S.C.: 

Index No.: 158120/12 

Motion Seq. No.: 004 

DECISION & ORDER 

Third-Party Index No.: 
590292/13 

. Defendant Biro Manufacturing Company ("Biro") moves for summary judgment 

pursuant to CPLR § 3212 dismissing the complaint of plaintiff Carlos Medina ("plaintiff' or 

"Medina"), and all cross-claims of co-defendants. Defendant Bi-County Scale & Equipment Co. 

LLC ("Bi-County") cross-moves for summary judgment pursuant to CPLR § 3212 dismissing 

the complaint of Medina. Defendant 601 Old Country Road Corporation d/b/a John's Farms 

("John's Farms") cross-moves for summary judgment pursuant to CPLR § 3212 dis.missing the 

" ' ' 
complaint of Medina and all cross-claims asserted against it, as well as th~ third-party ~plaint 
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.of Biro1
• Plaintiff Medina cross-~oves to amend his pleadings pursuant to CPLR § 3025 to add 

a cause of action for negligence against Bi-County and-John's Farms. ·· 

BACKGROUND 

. This matter involves injuries s_ustained by plaintiffCarlos Mediriaon July27, 2012 while 

he wa~ operating a bandsm"._inanufactlrreci by Biro (the Biro mod:l #3334 [the "Biro Saw" or 

"subject saw"]). Medina_ was a "meat cutter'~_in the nieat department at a supermarket, known as 
' . . -. ,, : - ~ . 

John's Farms, in Plainview; New York and an employee ofnon-partyBusiness Network 
. , . ~ .. . . . . - ' . . .,. 

Connection ("BNC"). Plailltiff alleges that he was using·the Biro Saw to cut a two foot long 
. •. . ' "1 . . 

porter~ouse. 2 As he pushed the meat froh{. right to left .with his left hand, the saw began 

vibrating and his left hand ~as cut by the ~aw ~lade which "fell off' or '~came off' (Notice of 

Motion, Exhibit "S" [Medina depositiC>~] at53, 65; 69-71, 76). Specifically, plaintiff testified 

· "Q. At the time of your accident', can you t~ll rrie: what happened? 
·. A Explainwhat happened, the blade, the machine, fwas cutting meat when the 

machine with the vibrations it had, the blade came loose; it fell off, because the 
bearing was no good.; · . · 
The plastic on the bottolri that-holqs the.blade, that-guides'it, was ripped like this 
(indicating)'. The blade fell off and cut me" (Notice of Motion, Exhibit "Q" 
[Media deposition] at.53) .. · · 

. ! 

Plaintiff alleges that as· a result, he· suffered se~ere injuries 'to his left hand. He affirms 
" ~ . 

' . -- . 

that he had .complained about the vibration of the saw· ''all the tirpe" while he was working at 

John' s'·Farms, but the condition remained uncorrected (Notice of Motion, Exhibit. "Q" [Medina 
• • ' ' , •• ¥ - -

deposition] at 94-9?). Hi.s complaints ~er~aliegedly made fo ~afi1el Gcinzalez ("Gonzalez"), 

1As against John's Farms, this action was initially commenced under the third-p.arty sunimons and complaint 
brought by Biro filed on or about April 8, 2013. After issue was joined in.the third-party action, Medina amended 

the original complaint to add John's Farms as a direct defendant on June 17; 2bl3. T~e motions by Biro and John's 
Farms for summary judgmenfwere filed on or about Novel!lber 19, 2014 and November 21, 2014, respectively. 
Therefore, although Biro ar:id John's Farms seek summary judgment dismissing Medina's Complaint, the Court 
deems such motions as applications seeking to dismiss Medina's Amended Complaint. Bi-County's Notice of 
Cross-Motion seeks dismissal of plaintiffs Amended Cqmplaint. . 
2Plaintiff testified that before the accident, he had already cut three pieces from the subject porterhouse (Notice of 

· ·.Motion, Exhibit "Q" [Medina deposition) at 109·111). . . · ·. · 

. 2 
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who Medina claimed was in charge of the meat department3
, and to Gonzalez's boss; a "lady" 

named "Millie"(Notice of Motion, Exhibit "Q" [Medina deposition at 96).4 

Richard Waterbury, a service technician for Bi-County, testified at his deposition that Bi-

Coun~ reportedly serviced the subject Biro Saw on an as-needed basis ("We'll come when you 

call") (Bi-County's Notice of Cross-Motion, Exhibit "L" [Waterbury deposition] at7, 127). Bi-

County maintains that the last time it serviced the Biro Saw was on March 29, 2012, four months 

before the accident (Bi-County's Notice of Cross-Motion, Exhibit "L" [Waterbury deposition] at 

61; Bi-County's invoice [Bi-County's Notice of Cross-Motion, Exhibit "O"]). Based on 

testimony by non-party Diane Clancy ("Claricy"), meat department manager employed by BNC, 

plaintiff alleges that Bi-County serviced the Biro Saw three days before the accident. In 

. . 
addition, according to plaintiff, the machine was normally and regularly serviced by John's 

Farms' meat department employees, including himself, and the blades were changed every day, 
. . 

and whenever they broke (Notice of Motion, Exhibit "S" [Medina deposition] at 91-93, 120-

121). 

Medina also testified that prior to his accident, the Biro Saw had problems with the 

pusher, blade, guard, bearings, legs, plastic that holds the blade, the saw guide, and excessive 

vibration (Id. at 39-40, 52-53, 57, 58, 60, 65, 71, 73, 75-76, 105-106, 122). Plaintiff's Amended 

Verified Complaint (the "Amended Complaint") alleges causes of action against all defendants 

for strfot product liability ("First Cause of Action") and breach of warranty ("Second Cause of 

Action"). Plaintiff now seeks to amend his Amended Complaint and include a cause of action 

for ne~ligence as against Bi-County and JoluJ.'s Farms.5 

3Gonzalez was allegedly employed by BNC (Notice of Motion, Exhibit "Q" [Medina deposition] at 155-156). 
4 Plaintiff testified that he never made a complaint to Joe Catalano ("Catalano") who was employed by John's Farms 
(Notice of Motion, Exhibit "Q" [Medina deposition] at 96; Notice of John's Farm's Crciss-Motion, Exhibit "E" 
[Catalano deposition] at 5-7). · . 
5Although the proposed "third cause of action" alleges negligence against all defendants, plaintiff clarified during 
oral argument that he is not seeking to amend his Amended Complaint to add a claim for negligence as against 

3 
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ARGUMENTS 

Relying on the Affidavit of its expert, Kenneth S. Marshall ("Marshall")6
, a mechanical 

engineer, sworn to on November 18, 2014, Biro argues that Medina's injuries were not caused 

by a defect in the subject saw (Biro Notice-of Motion, Exhibit "S"). Based upon his inspection 

of the subject saw, Marshall opines that it was in "fair physical condition'', but "was fre-e of any 

design/manufacturing defector deficiency that would have resulted in [plain!iff's] injury." 

Rather, "[plainitff's] injuries arose as a consequence of the manner in which the saw was used, 

operated and maintained" and that plaintiff's "injury arose from conditions unrelated to the 

design or manufacturing of the subject saw." Marshall also opined that there were "adequate 

and sufficient warnings that emphasized known dangerous conditions" (Biro's Notice of Motion, 

Exhibit "S" [Marshall Affidavit] at iii! 12-14).7 Biro argues that according to the deposition 

testimony of Medina, the Biro Saw was not rece~ving adequate and proper maintenance. 

Biro maintains that plaintiff's claims for strict liability based on design defects must 

therefore fail. Rather, Biro argues that plaintiff's injuries _were caused by plaintiff's failure to 

properly cut the meat and to utilize the provided safeguards (Notice of Motion, Exhibit "S" 

[Marshall Affidavit] at iJ 14). Biro also contends that a valid limited warranty provided with the 

Biro Saw had expire4 at the time of the incident, and therefore Medina's breach of warranty 

claims are not viable. 

defendant Biro (Tr. of Oral Argument at 21-22). _ 
6Marshall examined the subject saw on July 24, 2013, which is app~oximately one year after plaintiff's accident. 
The Court will consider Marshall's affidavit even though he-presents no evidence thatthe Biro Saw was in the same 
condition when he examined it as it was on the day of the subject accident (see Budd v Gotham House Owners 
Corp., 17 AD3d 122, 123 [1" Dept 2005]). 
7The Marshall Affidavit is sworn to by an Ohio notary and Biro has failed to submit a certificate of conformity (CPLR 
§ 2309(c)). However, in opposition, plaintiff failed to raise this issue. In any event, "the absence of a [certificate of 
conformity] is a mere irregularity, and not a fatal defect" (Matapos Tech. Ltd. v Andina de Comercio Ltda, 68 AD3d 
672, 673 [1'1 Dept 2009]). 

4 
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I . 

. Bi-County argues thatit qid rtot rrianufactµte, design, or sell the Biro Saw; so any claims 
-: - ~· 

sounding in ·strict products Jiability or breach of {varrahty must_ he dismissed against it. : In 

addition, Bi-County m_~intains that plaintiffs claims of negligence.against it cannot sta~d; as Bi­

County owed no dutyfo plaintiffas,athird p~rty, ~d _thatno11~·(}fthe exc~ptions espoused in 
. . -

Espinal v Melville Snow Contrs. (98 ~Y2d 13_6 [2002]) apply.· Finally~ Bi-C_ounty arguesthat; in 

_any event, Medina's misuse ~f the Biro Saw_coristituteg the sol_e proximate cause of hi.s injury. 

· John's Farnls c6~tends that on:the d~te of the ac'~ident_ (i):pl~intiffwas an employee of 
.. " 

·BNC which operated the meat department ':VithinJohri's Farms;(~i) BNC employees did not 
~ • « • ,. •. - . • -

train or s~pe~ise plaintiff; (iii) BNCowned th~ subject<bandsaw; {i~) BNC paid for all 

maintenance and repairs ofth~ saw; '¥1d{v}th~rewere no common employees between John;s 
. . . - . - . . ' 

Farms.'and BNC. As such,John's Farills_argues that Medina ca.Ilnot establish that it ovved him a. - - . - . . . .. ~ - . 

duty of care, under the product liability, ~egl~gence, or breach ofwarranty claims alleged. In any 

event; Bi-County contends that plaintif(cann9t establis~ sfrictproducts liability or breach of · 

wa~anty causes of action as Bi ~County is i19t in the .~hain o{distributicm of the Biro Saw . 

. •in opposition to,Biro's.m~tio~and John-'sFannsarid Bi:-Cotinty's cross-motions for. 

summary.judgment, Medina proffers~.aiiAffidavjt of\Villiam Marietta, PhD ("Marietta"), a 

Certified Safety Professional, sworntoon March3, 2615 (Pl~intiffs Cross:.Motion, Exhibit· 
- - ·. . ·.• ~ ' ~ .: . :· . ~ ,_ - " . .. 

"B"). 8 Marietta opines; among othet th~ngs, th~t (i)the subje~t saw was inadequately designed / 

as it failed to guard against users contacting.the blad~ With th~ir left hand; (ii} th7 Biro Saw was 
··-;' 

'. 
"ill-equipped" to aCCOilllI10date cutting large pi~ces bfme(lt and there were no warnings to that 

effect;:.(iii) the blade guides were inadequately design~d· ~d constructed; (iv) the Biro Saw was 

·inadequately guarded; (v}the war:nings~provided were.inadequate; and{vi}adequate safety 

8Marletta conducted an inspection of the Bil-a Saw on July 24, 2013-(Plaintiff's Notice of Cross-Motion, Exhibit B 
[Marietta Affidavit] at 11 5, p.3); · -

·. 5 ... ~ 
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controls, including "dead man controls"9 or a design allowing the saw to tum off automatically if 

the blade becomes wobbly, misses tracks or detaches could have prevented the accident. At the 

same_time, Marietta concedes that the blade gui~eswere inadequately maintained and were 

"subject to wear and tear", that it is foreseeable that the blade10 dislodges frequently during 

normal use and that "there was excessive movementofthe blade and [a] failure to properly 

maintain and service the machine and align [sic] blade ... " (Plaintiff's Notice of Cross-Motion, 

Exhibit "B" [Marietta Affidavit] at if 10). 

With respect to John's Farms, plaintiffalso argues there are issues of fact as to the duty 

of care owed by John's Farms to plaintiff on grounds that the record reveals issues of the control, 

supervision and co-mingling of duties as between u"on-party BNG and John's Farms. In 

opposition to Bi-County's cross-motion for sumniary judgment; plaintiff argues there is an issue 

of fact as to whether Bi-County owed a duty of care to plaintiff especially in view of the failure 

of Bi-County to produce a servicing contract, and in any event, Bi-County failed to exercise 

' reasonable care in servicing the Biro Saw. 11 

DISCUSSION 

Cross-Motion by plaintiftfor Leave to Amend the Amended Complaint 

Medina seeks to amend the Amended Complaint to include allegations of negligence 

against Bi-County and Johp's Farms. It is undisputed that plaintiff's motion to amend the 

Amended Complaint was filed several months after the note of issue was filed, and only in 

opposition to Biro;s motion and the cross-motions by Bi:-County and John's Farms for summary 

judgment. Nonetheless, courts have a strong public policyfavoring resolution of disputes on the 

9According to Marietta, "dead men controls" "detect the presence of the human hand in the region of hazard and 
stop the machine automatically" (Plaintiff's Notice of Cross-Motion, Exhibit "B" [Marietta Affidavit] at~ 16). 
10Marletta uses the term "band" but from his previous sentence it is evident that he meant "blade" (Notice of 
Plaintiff's Cross-Motion, Exhibit "B" [Marietta Affidavit] at~ 15) 
11Plaintiff refers to certain of Waterbury's deposition testimony wherein Waterbury stated he would, at times, not 
perform certain ·repairs to keep the cost down for John's Farms (Plaintiff's Notice of Cross-Motion at~ 34). 

6 
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. . . ' 

merits.(Ayala v Delgado,278AD2d 59, 59[1stDept2000]). "[L]eave to amend a pleading 

should be freely granted, solonga~there is no surprise ~r prejudice to the opposing party. Mere 
... ·' , . + .r 

. ·' 

delay is insufficient to. defeat a motion fo~ leave to ame~d" [internal Citations omitted] 

(Kocourek v Bqoz Allen.Ha~ilton Inc., 85 AD3d 502, 50_4 [1st Dept 2011]; see generally Bag 
. ·. . " ~ . ' : - . . 

Bagv Alcobi, 129 AD3d 649, 649 [J st Dept 2015]). 
. . . : . . /' . 

.. Here,.this Court is satisfied that Bi~Cotinty and John's F<:irms are neither surprised nor 

'prejudiced by the potential amendment.· .. · Their tp.o~ioris for. sunimary judgment already address 

the issue of negligence directly, and the amendmerit relie~ on· evidence; including deposition 

testimony in the record '(see Cherebin v Empress_Ambulance Ser~., Inc'., 43 AD3d 364, 365 [Pt 

Dept 2007]). The motion for leave to amend was supported by an affidavit of.merits and 
. . . . ' 

eviden~iary proOf (see Non-Linear T(!·adin~ Co. v Br_~ddis Assoc:., 243 AD2d 107, 116 [1st Dept 
' ,, . -.- - . ·. 

1998]). However, as to John's Farms, .the Court has made a det~miination that plaintiffs· 
- .. . , . 

' ' . 

neglig~nce claim against John's Fartn$ is ~acking in merit. As s~ch, the mo_tion for leave to 

amend the Amended Complaint to assert a~ause of action.forn~gligence is granted as to Bi­

. County orily (see Posner v Central Synagogue, 202 AD2d 284,284 [1st Dept 1994]["leave to 

amend should not be. granted, where~ .. tlie propo~ed amendment is plain.ly lacking in merit"]) . 

. : Summary Judgment Generaltv 

A ;motfon for summary judgment m:ay be. granted only whe;e there are no triab.le issues of 

fact (Alvarez v Prospect Hosp., 68 NY2d 320, 32~-:325 [1986]) .. Thus, the burden.is on Biro, Bi-
. - - - . . '· -

Counfy, and John's Farms to each make prima f~cie showings of entitlement to summary 
-. - ~ 

judgm~nt as a matter oflaw (Zuckerman v City of New York,49 NY2d 557,562 [1980]; Friends 

of Animals v Associated Fur Mfrs:, 46,NY2d 10,65, 1067 [l979]). Failure ofthese parties to 
~ . . 

. make ~uch showings requires denial of the summaryjudgmentmotions, regardless of the 
~ , ., -

·sufficiency of the opposing papers (Ayottev Gervasio,"8l·NY2d 1062, 1063 [1993]). Only after 
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these_ showings are made does the btirden shift to plaintiff to produc~ evidentiary proof suffi~ient 

to estaplish the existence. of material issues· of fact(Alvarez v Prospect Hosp., 6~ NY2d at· 3 24; 
' - ,, .. -. : -

Zuckermany City of New York, 49 NY2d at562). In this re~ard, ~lthough papers· submitted in 

support of and in opposition to a summary ~udgment motion ar~ examined_in the light most 

favorable to plaintiff (Martin v Briggs,· 23 5 AD2dJ 92, · 196 [1st Dept 1997]), mere conclusions, 
' .. .,. ' .. -· - ·-

unsubstantiated allegations,_ or expre_ssions of hope are insufficient to, defeat a properly. supported 

motion for summary judgm~llt (Zuckermanv City of Ne~ York, 49 NY2dat 562). 

·Biro's Motion for Summary Judwent· 

' ··Under _New York law, it is wel( settled thata _manufacturer .may be held liable for placing 

a defective product, which causes injury, into the stream of commerce. "A product may be· 
. - ·. -

defective.'when it contains a .man~facttµ"ing.tlaw, is defoCtive}y designed, or is not accompani,ed 

by adequate warnings for the use ofthe product" (Liriano v·Hoqart Corp., 92 NY2d 232, 237 
. . 

[1998]; see Gebo v Black Cl~wsonCo,·, 92 NY2d387, 392 [1998]'). Inotder for there to be 
- - ! . - - .::. ·- . - .. - ~ . -

recoyery for damages caused by the Biro Saw, Medina must show that the alleged product defect 
. .. . " , -

was "a substantial facforinbringing aboutthe injury or 4amage and: additionally, among other 

things, at the time of the occurrence, the prod pct must have been used ·for the purpose and in the 

manner normally intended or in a m~nner reasoq.ably foreseeable" :(Amatulli v Delhi Constr . 
. ~ .. ~ .· ·, ~ . - ~-

Corp.,,77 NY2d 525, 532 [1991] [intern~! citation omitted])~ ','Whlle [a]nianufactUrer is under a . 

nondelegable duty to design and p~oduce ~product that is not defective, that responsibility is 

· gauged as of the time the productJeaves the m~ufacturer,'s:hands'.' (Robinsonv Reed-Prentice 

Div. of Package Mach.· Co., 49 NY2d 4 71, 4 7? [1.980]): 
. - ' -

. New York also recognizes the yiability of a cfrcumstantial approacl}. in products liability 
- . - ·' . 

cases. See Codling v Paglia, ~2.NY2d 3.30, 337 (1973) (';plaintiff is not required to prove the 
·. - ·. . - .. .· - -

specific defect, especially wher~· the product is complicatechn nature[,. but p]roof of necessary 

8 
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-- ~~-~----------- -- ----~ 

facts may be_ circumstantial"). As such, there may be recovery for injury without proof of a 

specific defect, where it may be inferred that a product defect existed at the time of sale or 

distribution when the incident that injlired the plaintiff "(a) was .of a kind that ordinarily occurs 

as a result of product defect; and (b )was not, in the particular' case, solely the result of causes 

other than product defect existing at the time of sale or distribution" (Speller v Sears, Roebuck & 

Co., 100 NY2d 38, 41-42 [2003], quoting Restatement [Third] of Torts: Products Liability§ 3 

[1998]). 

Regarding plaintiffs claims for strict products liability based on failure to warn, "a 

manufacturer has a duty to warn against latent dangers resulting from foreseeable uses of its 
.. 

product of which it knew or should have known" (Liriano v Hoba_rt Corp., 92 NY2d at 237 

[internal citation omitted]). Howev_er, "where the injured party wa~ fully aware of the hazard 

through general knowledge, observati_on or-common sense .. Jack of a warning about that danger 

may well obviate the failure to warn as a legal cause of any injury resulting from that danger"( Id. 

at 241). 

Urena v The Biro Manufacturing Co., 114F3d 359 [2d Cir 1997] is particularly 

instructive. There, an operator of a band saw manufactured by Biro, failed to use the "end cut 

pusher plate" or safety plate and injured his left'hand while cutting a pig's foot. The Second 

Circuit found an issue of fact as to whether the alleged design defect, "(i.e. the removability of 

the safety plate) was a substantial cause of plaintiffs injuries" (Id. at 363). Significantly, the 

Second Circuit noted that Biro's arguments that the plaintiffs injuries were caused by the poor 

condition of the saw, rather than the absence of a safety plate, presented a material issue of_ 

causation. The Second Circuit stated_ that "[a] reasonable jury could conclude either that the lack 
- - . 

of a safety plate was, or was not, the cause of the injury because t~e plate would have, or would 

not have, protected [plaintiffs] hands against the dangers caused by the unexpected stopping and 

9 
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restarting of the motor" (Id. at 364). In addition, the Second Circuit found that the adequacy of 

the warnings is "generally a question of fact to be determined at tiial and is not ordinarily 

susceptible to the drastic remedy of summary,judgment." Finding issues of fact as to causation, 

whether or not the saw was unreasonably dangerous and the adequacy of the warnings, the 
. , 

Second Circuit denied defendant's motion for summary judgment on plaintiff's strict products 

liability cause of action. 

Here, there is likewise an issue of fact as to the proximate cause of plaintiff's accident: 
. . 

Plaintiff's Amended Complaint appears to allege stri¢t liability based on design defect and 

failure to warn. With respect to claims of a design d~fect,Biro's expert Marshall opined that 

plaintiff's "report offrequent vibration is indicative ofa bearing problem, which would result in 

an inability of the blade to track properly and can lead to its detachment as reported. This 

condition could not be the result of a design defect but would instead result from lack of 

maintenance" (Notice of Motion, Exhibit "S" [Marshall Affidavit] at ii 12). In fact, plaintiff 

does not dispute that the Biro Saw was not well fuaintained. 

However, Marshall also stated "if the product being cut was narrow enough that holding 

it brought hands/fingers close to the blade, then the end cut pusher should have been used to 

create a safety barrier between the blade and the hands/fingers" (Notice of Motion, Exhibit "S" 

[Marshall Affidavit] at ii 14). Marshall explained that the "end cut pusher" is provided with the 

subject saw to assist an operator when cutting smailer pieces of meat. According to Marshall, 

"the pusher allows the operator's hand to be positione4 away from the area of the blade while 

cutting small pieces of meat, providing a S(;lfety benefit normally provided by virtue (_)fthe size of 

the meat and allows the meat to be cut without exposure of the operator's hands to the cutting 

elements" (Notice of Motion, Exhibit "S" [Marshall Affidavit] at ii 8). Waterbury also testified 

as to the safety role of the end cut pusher. Waterbury stated that "if [Medina] cut his left hand, 

10 
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anywhere on his left hand [sic] he did not use the meat cut pusher like he was supposed to .. .ifhe 

used the meat cut pusher he would have never got cut" (Notice of Motion, Exhibit "T" 

[Waterbury deposition] at 100-101). 

Based on such evidence, there is an issue of fact as to whether the subject saw was 

defectively designed as a result of the failure of th~ pushe~ plate to protect against injury in cases 

where large pieces of meat are being cut. In fact, Richard. Biro testified that the pusher plate 

cannot be used for pieces of meat having lengths of longer than approximately ten inches (Notice 

of Motion, Exhibit "L" [Biro deposition] at 72, 74). It 'is undisputed that Medina did not use the 

end cut pusher at the time of the subject accident and that the porterhouse he was cutting was . . 

approximately two feet long and "a hand and a half.' high off the table (Notice of Motion, 

Exhibit "Q" [Medina deposition] at 65-68). 
\ . 

The evidence also raises an issue of fact as to whether inadequate maintenance was the 

proximate cause of the accident. Marshall opined that the bearing problem which can lead to 

detachment of the blade was caused by inadequate maintenance. Marshall also opined that the 

accident arose as a consequence ofplaintiffs own:actions in failing to seek remedial 

maintenance after finding that the machine was shaking (Notice of Motion; Exhibit:'S" 

[Marshall Affidavit] at if 14). While Marietta admits that there was a failure to properly 
. . 

maintain and service the subject saw, he opined that a proximate cause of the accident was its 

inadequate design12 (Plaintiffs Notice of Cross-Motion, Exhibit "B" [Marietta Affidavit] at iii! 

10, 15). Specifically, Marietta states that the Biro Saw was "ill-equipped to accommodate larger 

pieces of meat" (Plaintiffs Notice of Cross-Motion, Exhibit "B" [Marietta Affidavit] at if 10). 

12Marletta states that defendants "failed to provide a reasonably safe band saw which resulted in the accident and 
injuries to plaintiff (Plaintiffs Notice of Cross-Motion, Exhibit "B" [Marietta Affidavit] at~ 8). 

11 
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,­
' I 

Regarding the sufficiency of the w~ings, Marshall stated in his deposition that two 

warning labels were located adjacent to the power switch, one in-English and the other in 

Spanish (Notice of Motion, Exhibit "S" [Marshall Affidavit] at iJ 12). A copy of the label, 

provided as Exhibit "M" to Biro's motion, provides, among other things, "DO NOT Use Saw if 

it is Altered, Damaged, Improperly Maintained, or if Warning [sic] Are Illegible or Missing." 

Richard Biro, President of Biro, testified at his deposition that Biro also provides a warning 

poster with the purchase of the Biro Saw (Notice of Motion, Exhibit "L" [Richard Biro 

deposition] at 28-30; Notice of Motion, Exhibit "N" [copy ofposter]).13 

Biro has likewise failed to meet its burden regarding the sufficiency of the warnings 

accompanying the Biro Saw. A manufacturer has a "duty to warn of the danger of unintended 

uses of a product provided these uses are reasonably foreseeable" (Liriano v Hobart Corp., 92 

NY2d 232, 237 [1998] [citations omitted]). Thus, if it was foreseeable that large pieces of ~eat 

would be cut without the use of the pusher plate, Biro may be liable for failing to warn of such 

· risks. 14 

As such, Biro's motion for summary judgment dismissing plaintiff's first cause of action 

for strict products liability cause of action is denied. 

Bi-County's Cross-Motion (Or Summary Judgment 

Bi-County moves for summary judgment on three grounds. First, it argues that Medina 

has only set forth only claims sounding in strict products liability and breach of warranty, and, as 

Bi-County did not manufacture, design or sell the Biro Saw, the Amended Complaint must be 

13Marshall stated in his Affidavit, however, that upon inspection of the subject Biro Saw, he found that "some 
warnings and instruction labels were in place and legible, while others shown in the Biro manual were worn or 
missing" (Notice of Motion, Exhibit "S" [Marshall Affidavit] at~ 12). 
14Biro's motion for summary judgment to the extent it seeks to dismiss Medina's breach of warranty cause of 

· action [Second Cause of Action) is granted. Plaintiff has failed to oppose Biro's claims that the limited warranty 
provided with the subject saw expired at the time of the accident. 

12 
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-------------------------------------~------------

dismissed as against it. 15 Second, B.i-County mainta~ns that any claim of negligence, if made, 

would have to be dismissed under the Espinal Rule (Espinal v Melville Snow Contrs., 98 NY2d 

136, 138-140 [2002]),which establishes that there are only limited conditions under which 
- - . 

contractual liability µiay give rise to tort liability to third persons. 16 Finally, Bi-County 

maintains that the sole proximate cause of Medina'.s injury was his own misuse of the Biro Saw 

in failing utilize the saw guard or pusher plate for the machine. 17 

"A contractual obligation, standing alone, will generally not give rise to tort liability in 

favor of a third party" (Id. at 138 [2002] [internal citation omitted]). However, there are "three 

situations in which a party who enters into a contract to render services may be said to -have 

assumed a duty of care-and thus be potentially liable in tort-to third persons: (l)where the 

contracting party, in failing to exercise reasonable.care in the performance of his duties, launches 

a force or instrument of harm; (2) where the plaintiff detrimentally relies on the continued 

performance of the contracting party's duties and (3) where the contracting party has entirely 

displaced the other party's duty to maintain the premises safely" (Id at 140 [internal quotes and 

citations omitted]). See Church v. <;allanan Indus., 99 NY2d 104, 110-113 [2002]; Fernandez v. 

Otis El. Co., 4 AD3d 69, 72-73 [1st Dept. 2004]; accord Stiver v Good & Fair Carting & 
' 

Moving, Inc., 9 NY3d 253, 257 (2007). Thus, Bi-County argues that it could not have launched 

the instrument of harm, there could be no reliance on any contractual obligations,-and there was 

no displacement of any duty to maintain the saw. 

15Plaintiff's attorney acknowledged in oral argument that the claim against Bi-County for strict products liability is 
not viable (Tr. Oral Argument at 24-25). 
16Although the parties fail to.proffer a written agreement or contract between Bi-County and John's Farms (and or 
BNC), there was an admittedly an agreement whereby Bi-County became obligated to service the Biro Saw. 
17Bi-County's motion for summary judgment to the extent it seeks to dismiss Medina's breach of warranty claims is 
granted. Plaintiff fails to oppose Bi-County's contention that the breach of warranty claim as asserted against Bi­
County cannot lie as Bi-County did not manufacture, design or sell the subject saw, or was not otherwise in the 
distribution chain. -
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This Court turns first to the third exception. In order to impose tort liability upon a 

service provider arising out of a contractual obligation for injuries sustained by a non-contracting 

third party, there must be sufficient evidence that the contract was "comprehensive and 

exclusive" (Church v. Callanan Indus., 99 NY2d aU 13; see Palka v, Servicemaster Mgt. Servs. 

Corp., 83 NY2d 579, 588 [1994]). Courts have refused to impose such liability where there is 

evidence of a "limited scope" of a non-contracting party's undertaking (id; See Timmins v. 

Tishman Constr. Corp., 9 AD3d 62, 68 [lstDept 2b04]; see e.g. Church v. Callanan Indus., 

supra at 113 [construction company did not comprehensively contract to assume all safety­

telated obligations with respect to the gu~derail system alleged to be defective]; Hernandez v. 

Pace El. Inc., 69 AD3d 493, 495 (lstDept. 2010J[elevator company's contract with a NYC 

agency was not so comprehensive and exclusive as to displace the city's obligations to maintain 

the subject elevators in a safe condition]; Jackson v. Board of Educ. of City ofN Y., 30 AD3d 57, 

63, 65-66 [1st Dept 2006] [building maintenance company's contract did not cover area where 

plaintiff fell, and was not exclusive; such company did not assume a blanket responsibility for 

the entire location]; Timmins v.· Tishman Constr, Corp., 9 AD3d at68 [con~ract did not impose 

any obligation of a comprehensive and exclusive duty of maintenance and inspection; no 

showing that contractor on the site for more than two days during the weeks prior to the accident 

when isolated work was performed]; Fernandez v. Otis El. Co., 4 AD3d at 73 [limited service 

agreement did not cover replacement of the part alleged to liave malfunctioned; "contract was 

not a comprehensive assumption of all of the college's safety-related obligations with respect to 

the elevator from which this plainti~f fell" citing Salas v. Otis El. Co., 234 AD3d 356 [2d Dept. 

1996]; Lorenz_ v. 575 Fifth Ave. Assoc., 187 AD2d 274 [1st Dept. 1992]). 

In a few cases, courts have imposed such liability under the following circumstances:­

Palka v. Servicemaster Mgt. Servs. Corp., 83 NY2d .at 588 [wall mounted fan in hospital fell on 
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nurse;' contract was comprehensive and exclusive requiring maintenance contractor "to train, 

manage, supervise and direct all support services employed in the performance of daily 

maintenance duties"]; Ezzardv. One E. Riv. Place Realty Co., LLC, 129 AD3d 159, 165 [!51 

Dept. 2015] [plaintiff fell while exiting misleveled elevator; full service contract required 

elevator company to provide services at a minimum of one hour per week but only addressed the 

limited issue of "control" and not whether the contract was "comprehensive and exclusive"]; 

Sarisohn v. Plaza Realty Ser".s, Inc., 109 AD3d 654, 655 [2d Dept. 2013] [contractor's oral 
. . 

agreement with the property owner constituted a comprehensive and exclusive agreement to 

clear the parking lot and walkways of snow and ice thereby displacing the property owner's 

duty]; Cowsert v. Macy's E., Inc., 79 AD3d 1319, 1320 [3d Dept. 2010] [elevator company's 

contract included, among other things, "duties to maintain the escalators in a safe operating 

condition, perform routine m~intenance, replace worn parts, and provide emergency service." 

Here, Richard Waterbury, Bi-Countis service technician, attested that Bi-County would 

service the.machines at the John's Farms supermarket, including the subject Biro Saw, only on 

an "as needed" basis (Notice of Bi-County's Cross" Motion, Exhibit "L" [Waterbury deposition] 

at 12-15]. Indeed, Bi-County claims, based on its records and testimony, that the last time it 

serviced the machine was some four months before the accident. 18 There is no evidence in the 

record demonstrating that Bi-County was required to continuously inspect and monitor the 

subject saw. As such, an agreemerit, if any, between Bi-County and John's Farms or BNC is not 

a "comprehensive and exclusive" contract which would displace John's Farms' obligation or 

BNC's obligation to maintain the Biro Saw in a safe condition (See Espinal v Melville Snow 

Contrs., 98 NY2d at 140; Jackson v. Board of Educ. of City of NY, 30 AD3d at 66). 

18 In contrast, Diane Clancy, an employee of B.NC, who was allegedly tasked with getting service from Bi-County for 
the Biro Saw, states that Bi-County serviced the subject machine three days before the accident. However, 
additional testimony by Clancy reveals that she could not recall if Bi-County actually made such a service call 
(Plaintiffs No~ice of Motion, Exhibit "C" [Clancy deposition] at 18-19, 151). 
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Regarding the second Espin~l exception, there is no evidence in the.record that Medina 

detrimentally relied on the continued perfoi:mance of Bi-County's duties. Finally, this Court 

" 

turns to the first Espinal exception, to wit, whether Bi"'.County owed Medina a duty of care by 

virtue of "launching a force or instrument,of harm" in failing to exercise reasonable care in 

servicing the subject Biro saw. This exception appli~s where a defondant negligently creates or 

exacerbates a dangerous condition (see Espinal v. Melville Snow Contrs., 98 NY2d at 141-142; 

Jenkins v Related Cos.; L.P., 114 AD3d 435, 436 [1st Dept 2014]; Grant v Caprice Mgt. Corp., 

43 AD3d 708, 709 [1st Dept 2007]). 

In this case, the record presents triable issues of fact as to whether Bi-_County launched a 

force or instrument of harm in failing to exercise reasonable care in its servicing of the Biro Saw 
-' 

(see e.g. Jenkins v Related Cos., L.P., 114 AD3d at436 citingEspinal, 98 NY2d at 141 (internal 

quotation marks omitted); Kramer v Cury, 92 AD3d 484 [1st Dept 2012]; Bienaime v Reyer; 41 

AD3d 400, 403 [2d Dept 2007]). Indeed, although plaintiff testified that the blades were 

changed everyday by a meat.department employee (Notice of Motion, Exhibit "Q" [Media 

deposition] at 91) 19
, exactly when Bi-County last serviced the Biro Saw, and whether the service 

"launched an instrument of harm," are factual matters that the court should not determine upon 

summary judgment (See e.g. Jackson v Whitson 's Food Corp., 130 AD3d 461, 462 [1st Dept 

2015]; Jenkins v Related Cos., L.P., 114 AD3d at 436). Accordingly, the motion of Bi-County 

for summary judgment dismissing the Amended Complaint is denied to the extent the Amended 
' 

Complaint asserts a cause of action for negligence . 

. John's Farm's Cross-Motion for Summary Judgment 

19Plaintiff also testified that he changed the blade himself when it broke which occurred approximately two to 
three times in the six years he worked in the meat department (Notice of Motion, Exhibit "Q" [Medina deposition) 
at 93). 
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Plaintiffs attorney acknowledged at oral argument that the claim against John's Farms 

for strict liability is not viable (Tr. Oral Argument at 24-}5), and there is no basis to hold John's 

Farms liable for breach ofwaminty. Thisleaves ohly plaintiffs claim for negligence as the 

remaining cause of action against _John's Farms. 

In support of its cross-motion, John's Farms argues that it owed no duty of care to 

plaintiff and that at the time of the subject accident {i) plaintiff was employed by BNC. which 

operated the butcher shop withinJohn;s Farms and paid rent to John's Farms; (ii) the subject 

saw was owned by BNC, and BNC paid for its maintemµ1ce; (iii) plaintiff was trained by co-

employees ofBNC; and (iv) there were no common employees between John's Farms and BNC 

Medina claims that liability fornegligence may attach to John's Farms arguing, among 
~ - . . 

other things that: (i) Medina was· hired by Catalano- of John's Farms20
; (ii) although Medina 

. ' 

worked for BNC, it was physically situated within the four comers of John's Farms; (iii) at some 

time in the past, prior to January or February :2012, Catalano had some involvement with BNC; 

(iv) customers wh9 bought i;neat would useJohn's·Farms registers and the bills were made out to 

John's Farms; and (v) John's Farms.workers performed some maintenance, such as sweeping the 

floor, in the meat area of the supermarket (Notice of Plaintiffs Cross-Motion at ifil 29-31). 

Medina also alleges that the evidenpe shows that Catalano "may even have been the one to have 

called Bi-County to perform service on this specific band saw in question just before the 

accident occurred" (Notice of Plaintiffs Cross-Motion, if 31). However, Catalano actually 

testified that he had no specific recollection of calling for service on the subject saw, and in any 

event, would not have called for service in 2012 (Notice of Motion, Exhibit "K" [Catalano 

deposition]· at 82-84 ). 

20John's Farms argues that although Medina's testified that Catalano's brother, Gregory Catalano, suggested that 
Media "stop by John's Farms" to inquire about a position and that Catalano conducted an interview with Medina, 
there is no testimony as to who hired plaintiff {Notice of Motion, Exhibit ""Q" at 139-140; Reply Affirmation and 
Affirmation in Opposition of John's Farms at~ 11). 
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-~-~-----------~---~----------~-------· 

Plaintiffs assertions are insufficient to defeat John's Farms' motion for summary 

judgment. Medina offers no theory upon which liability can be based. The mere location of 

BNC in the premises of John's Farms, an alleged pastcongruence of function, and cooperation 

-in billing and bookkeeping does not amount to operational supervision of the Biro Saw, and 

creates no implications under the Espinal Rule. Moreover, the assertion that John's Farms could 

have controlled and supervised Medina is me.aningless without any allegation whatsoever, 

outside of a conclusory allegation of counsel, or from Medina of such control and supervision. 

Zuckerman v City of New York, 49 NY2d 557, 562 (mere conclusions, unsubstantiated 

allegations, or expressions of hope are insufficient to defeat a summary judgment motion). The 

motion of John's Farms to dismiss the Amended Complaint is granted. 

Accordingly, it is hereby 

ORDERED, that the Cross-Motion of plaintiff Medina to amend the Amended Complaint 

(CPLR 3025) to add a cause of action for negligence is granted as to defendant Bi-County Scale 

& Equipment Co. LLC only and is otherwise denied; plaintiff shall serve a Second Amended 

Complaint on the remaining defendants Biro and Bi-County within twenty days of entry; and it 

is further 

ORDERED, that the Motion of defendant Biro Manufacturing Company for summary 

judgment (CPLR 3212) dismissing the Amended Complaint of plaintiff Carlos Medina is 

granted to the extent of dismissing plaintiffs second cause of action for breach of warranty; the 

motion by defendant Biro Manufacturing Company for summary judgment (CPLR 3212) 

dismissing plaintiffs claims for strict products liability and all cross-claims of codefendants is 

denied; artd it is further 

ORDERED, that the Cross-Motion of defendant Bi-County Scale & Equipment Co. LLC 

for summ~ judgment (CPLR 3212) dismissing the Amended Complaint of Carlos Medilla is 
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granted to the extent of dismissing~plaintiff s first cause of action for strict products liability and 

second cause of action for breach of warranty; the Cross-Motion of Bi-County Scale & 

Equipment Co. LLC for summaryjudgment (CPLR 3212) dismissing plaintiff's third cause of 

action for negligence is denied; and it is further 

ORDERED, that the Cross~Motion of defend~t and third-party defendant 601 Old · 

Country Road Corporation d/b/a John's Farms for summaryjudgment(CPLR 3212) dismissing 

the Amended Complaint of Carlos Medina and all cross-claims asserted against it, as well as the 

Third-Party Complaint of Biro Manufacturing Company, is ·granted, and the Amended 

Complaint (Index No. 158120/2012) and.the Third-Party Complaint (Index No. 590292/2013) 

are both severed and dismissed as against said defendant; and it is further 

ORDERED, that defendant Bi-County Scale & Equipment Co. LLC shall serve an 

Amended Answer to tlie Second A~ended Complaint .or otherwise respond thereto within 20 

days from the date of service of said Amended Complaint; and it is further 

ORDERED, that the Clerk i~ directed to enterjudgment accordingly. 

Dated: October 13, 2016 ENTER:·~ 
J.S.C. 

SHLOMO HAGLER . 
. :_.f;ifir--.;rt;{;;.~;,~:. J~.c. 
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