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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 17

; X
CARLOS MEDINA,
Plaintiff,
Index No.: 158120/12
-against-
' Motion Seq. No.: 004
BIRO MANUFACTURING COMPANY, BI-COUNTY DECISION & ORDER
SCALE & EQUIPMENT CO. LLC and 601 OLD
COUNTRY ROAD CORPORATION d/b/a JOHN’S
FARMS, , :
Defendants.
— X
BIRO MANUFACTURING COMPANY, ‘
Third-Party Plaintiff, Third-Party Index No.:
o 590292/13
. -against-
601 OLD COUNTRY ROAD CORPORATION d/b/a
JOHN’S FARMS,
. Third-Party Defendant.
— ‘ X

HON. SHLOMO S. HAGLER, J.S.C.:

. Defendant Biro_ Manufacturing Company (“Biro”) moves for summary judgment
pursuant to CPLR § 3212 (liismrissing the complaint vof plaintiff Carlos Medina (“plaintiff” or
“Medina”), and all cross-claims of co-defendants. .Defe‘ndant Bi-County Scale & Equipment Co.
LLC (“Bi-County”) cross-moves for summary judgment pursuant to CPLR § 3212 dismissing
the complaint of Medina. Defendant 601 Old Country Road Corporétion d/b/a ¥ ohn’; Farms
(“John’s Faﬁns”) cross-moves for summary judgment pufsuant to CPLR § 3212 dismissing the

complaint of Medina and all cross-claims asserted against it, as well as the third-party complaint
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' -porterhouse As he pushed the meat from rrght to left w1th h1s left hand the saw began '

g deposrtlon] at 94- 95) H1s complamts were allegedly made to Rafael Gonzalez (“Gonzalez”)

of Brro Plarntlff Medlna cross-moves to amend h1s pleadlngs pursuant to CPLR § 3025 to add

a cause of actron for negligence: agarnst B1 County and J ohn’s Farms
BACKGROUND '
Th1s matter 1nvolves 1nJur1es sustamed by plarntrff Carlos Medlna on ] uly 27 2012 whlle

he was operatlng a bandsaw manufactured by B1ro (the Brro model #3334 [the “Brro Saw or

.subJ ect saw’ ]) Medma was a meat cutter 1n the meat department at a supermarket known as’

P

] ohn’s Farms, in Pla1nv1ew New York and an employee of non-party Bus1ness Network

Connectlon (“BNC”) Plarnt1ff alleges that he was. usmg the Brro Saw to cut a two foot long
}

V1brat1ng and h1s left hand was cut by the saw blade whrch “fell off’ or came off’ (Notlce of

_ Mot1on Exhlbrt “s” [Medma deposrtron] at. 53 65 69 71 76) Specrﬁcally, pla1nt1ff testrﬁed .

. L Q. At the time of your accldent can you tell me what happened?
' _A. Explain what happened, the blade, the machine, I'was cutting meat when the
machine with the vibrations 1t had the blade came loose it fell off, because the
" bearing was no good L ' '
The plastic on the bottom that- holds the blade that- guldes 1t ‘was r1pped lrke this
T (mdrcatmg) The blade fell off and cut me” (Notrce of Motion, Exhrbrt “Q”
) [Med1a depos1t1on] at. 53) S

! .'

Plarnt1ff alleges that as a result he suffered severe m_]urres to his left hand He afﬁrms

- that he had complarned about the Vlbratron of the saw all the t1me” whrle he v was 'workmg at

J ohn’s Farms, but the condrtron remarned uncorrected (N ot1ce of Motron EXhlblt “Q” [Medlna

¥

CE

'As against John's Farmis, this action was initially c'ommenced under the third- pai‘ty sdm’fﬁons and complaint
brought by Biro filed on or about April 8, 2013." After issue was joined in. the third-party-action, Medina amended
the original complaint to add John’s Farmsas a- dlrect defendant on June- 17, 2013. The motions by Biro and John’s '
Farms for summaryjudgment were filed on or about November 19, 2014 and November 21, 2014, respectlvely
Therefore, although Biro and John’s Farms seek summary Judgment dismissing Medina’s Complamt the Court
deems such motions as applications seeking to‘dismiss Medina’s Amended. Complalnt B1 -County’s Notice of
Cross-Motion seeks dismissal of plaintiff’s Amended Complarnt

_*Plaintiff testified that before the accident, he had already cut.three pleces from the subject porterhouse (Notlce of
* Motion, Exhibit ”Q" [Medlna deposmon] at 109 111) » -
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who Medina claimed was in charge of the 'méat department’, and to Gonzalez’s boss; a “lady”
named “Millie”(Notice of Motion, Exhibit “Q” [Medina dcposition at 96).*

‘Richard Waterbury, a service technician for Bi-Cou_hty, testified at his deposition that Bi-

County reportedly serviced the subject Biro Saw on an as-needed basis (“We’ll come when you

call”) (Bi-County’s Notice of Cross-Motion, Exhibit “L” [Waterbury deposition] at'7, 127). Bi-
County maintains that the laSt time it serviced the Biro Saw was on March 29, 2012, four months

before the accident (Bi-Courity’s Notice of Cross-Motion, Exhibit “L” [Waterbury deposition] at

- 61; Bi-County’s invoice [Bi-County’s Notice of Cross-Motion, Exhibit “0”]). Based on

testimony by non-party Diane Clancy (“Clariéy”), meat department m'anége'r employed by BNC,

plaintiff alleges that Bi-County serviced the Biro Saw three days before the accident. In

" addition, according to piai_n_tiff, the machine was normally‘ and regularly_'SerViced by John’s

Farms’ meat departrhent erhployees, inclgding himself, and the-bladeSIWIEre changed every day,
and whenever they broke ‘(N otice of Motion, Exhibit “S” /[Mvedina deposition] at 91-93, 120-
121).} |

Medina also testified that prior to his accident, the Biro Saw had problems with the
pusher blade, guard bearings, legs, plastic that holds the blade the saw. gulde and excessive
V1brat10n (Id. at 39-40, 52-53, 57, 58, 60, 65 71 73, 75- 76, 105-106, 122) Plamtlff’ s Amended
Verified Complaint (the “Amended Complaint™) allgges causes of action against all defendants
for strict producfc liability (“First Cause of Action”) and brcach of warranty' (“Secohd Cause of
Action”). Pléintiff now seeks to amend his Arhended Complaint and include a cause of action

for negligence as against Bi-County and John’s Farms.®

*Gonzalez was allegedly employed by BNC (Notice of Motion, Exhibit “Q” [Medina deposition] at 155-156).
*Plaintiff testified that he never made a complaint to Joe Catalano (“Catalano”) who was employed by John’s Farms
(Notice of Motion, Exhibit “Q” [Medina deposutlon] at 96; Notice of John’s Farm’s Cross-Motion, Exhibit “E”
[Catalano deposition] at 5-7).

. *Although the proposed “third cause of action” alleges neghgence agalnst all defendants plalntlff clarified durlng

oral argument that he is not seeking to amend his Amended Complaint to add a claim for negligence as against
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ARGUMENTS

Relying on the Affidavit of its expert, Kenneth S Marshall ‘(‘fMarshail”)é, a mechanical
engineer, sworn to on November 18, 2014, Biro argues _that Medina’s injuries were not caused
by a defect in the subj ect saw (Biro Notice"'of, Motiro_n,_Exhibit “S™). Based upon his inspection
of the subjeet-savst, Marshall opines that it was:in_-“nfair’ r)hysical condition”, -but “was fre'e of any
design/manufacturing defect, or deficiency that L’would have resulted in [plaintiff’s] injury.”
Rather, “[plainitft’ s] injuries arose as a 'co_nsequence of the manner in which the saw was used,
operated and maintained” and that plaintiff’s “injury arose'frorn conditions unrelated to the
design or manufacturing-of the subject sav? Marshall also oplned that there were adequate
and sufficient Warnlngs that emphasrzed known dangerous condltlons” (Blro s Notlce of Motion,
Exhibit “S” [Marshall Affidavit] at w 12- 14) ! Ber argues that according to the deposition
testimony of Medina, the Biro Saw was not receiving adequate and proper maintenance.

Biro maintains that plaintiff’s claims for stri-ct liability based on design defects must
therefore fail. Rather Biro argues that plaintiff S rnjuries were caused by plaintiff’s failure to
properly cut the meat and to utilize the prov1ded safeguards (Notice of Motion, Exhibit “S”
[Marshall Affidavit] at ] 14). Biro also contends that a valid limited warranty provided with the

Biro Saw had expired at the time of the incident, and therefore Medma ] breach of warranty

claims are not viable.

defendant Biro (Tr. of Oral Argument at 21-22). _

®*Marshall examined the subject saw on July 24, 2013, which is apprommately one year after plaintiff’s accident.

The Court will consider Marshall’s affidavit even though he presents no evidence that the Biro Saw was in the same
condition when he examined it as it was on the day of the subJect accident (see Budd v Gotham House Owners
Corp., 17 AD3d 122,123 [1* Dept 2005)).

The Marshall Affidavit is sworn to by an Ohio-notary and Biro has falled to submit a certificate of conformlty (CPLR
§ 2309(c)). However, in opposition, plaintiff failed to raise this issue. In any event, “the absence of a [certificate of
conformity] is a mere irregularity, and not a fatal defect” (Matapos Tech. Ltd. v Andina de Comercio Ltda 68 AD3d
672, 673 [1* Dept 2009]).
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B1 County argues that 1t d1d not manufacture des1gn or sell the B1ro Saw S0 any cla1ms

soundlng in strlct products 11ab111ty or breach of warranty must be dlsm1ssed aga1nst 1t In

- addltlon B1 County mamtalns that plarntlff s c1a1ms of neghgence aga1nst 1t cannot stand as B1—

e County owed no duty to plamtlff as a th1rd party, and that none of the except1ons espoused in

Espmal v Melvzlle Snow Contrs (98 NY2d 136 [2002]) apply Fmally, Bi- County argues that, in. - -

'_‘any event Medma S mlsuse of the Blro Saw constltuted the sole proxrmate cause of h1s 1nJury
J ohn’s F arms contends that on the date of the accrdent (1) plamtlff was an employee of o
» 'BNC wh1ch operated the meat department w1th1n ] ohn’s Farms (11) BNC employees did not

" train or superv1se pla1nt1ff (111) BNC owned the subject band saw; (1V) BNC pa1d for all

mamtenance and repa1rs of the saw and (V) there were no common employees between J ohn’
Farms. and BNC. As such J ohn’s Farms argues that Medma cannot estabhsh that 1t owed h1m a.
duty of care under the product l1ab111ty, neghgence or breach of warranty cla1ms alleged In any

event B1 County contends that plalntlff cannot estabhsh str1ct products l1ab1l1ty or breach of

" warranty causes of act1on as B1-C-ou-nty- 1s not-’ in the cha1n' ’of d1str1~but10n of the Biro Saw

In oppos1t1on to BII‘O s. mot1on and John s Farms and Br County s cross mot1ons for

.summary Judgment Medma proffers an: Afﬁdav1t of Wllllam Marletta PhD (“Marletta”),

Cert1f1ed Safety Professronal swom to on March 3 2015 (Plamtlff’s Cross Motron Exh1b1t L

“ “B”) Marletta opmes among other thmgs that (1) the subJect saw was 1nadequately desrgned

as it falled to guard agalnst users contactmg the blade w1th the1r left hand (11) the B1ro Saw was o

“ill- equ1pped” to accommodate cuttmg large p1eces of meat and there were no wamlngs to that

effect (111) the blade guldes were 1nadequately desrgned and constructed (1V) the B1ro Saw was -

| - madequately guarded (v) the wammgs prov1ded were 1nadequate and (v1) adequate safety

_ 8Marletta conducted an |nspect|on of the B:ro Saw on July 24, 2013 (Pla|nt|ff's Notlce of Cross Motlon EXthlt B
' [MarlettaAffdawt] at1]5 p3k L S e :
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359

controls, including “dead man controls™ or a deéfgn_ allowing the saw to turn off automatically if

the blade becomes wobbly, misses tracks or deta_che’é could have prevented the acéident. At the

‘same time, Marletta concedes that the blade guides'_wefe inadequately maintained and were

“subject to wear and tear’;, that it is foreseeable that the ‘blade.'0 dislodges frequently duriﬁg
noﬁnal use and that “there was excessive m(.)veme'ht'ovf the >bladé and [a] failure to properly
maintain and service the machine and align [sic] biéde..f’_ (Plaintiff’s Notice of Cross-Motion,
Exhibit “B” [Marletta Affidavit] at q 10).

With respect to John’s Farms, plaintiff ‘als.o érgues» there are issues of fact as to the duty
of care owed by} John’s Farms to I;Iaintiff oﬁ grouﬂds thét fhe re;:ord revealé issues of the control,

supervision and co-mingling of duties as betweeﬁ'.hbn-péﬁy BNC and John’s Farms. In

opposition to Bi-County’s cross-motion for summary judgment; plaintiff argues there is an issue

of fact as to whether Bi-County owed a duty of care to pléintiff especially in view of the failure

of Bi-County to produce a servicing contract, and in any event, Bi-County failed to exercise

" reasonable care in servicing the Biro Saw."!

DISCUSSION

Cross-Motion by plaintiff for Leave to Amend the Amended Complaint

Medina seeks to amend the Amended vComplla_int to include allegations of negligence
against B‘i-County and John’s Farms. It is undis.pu'tcd that ‘plaintiff’s motion to amend the
Amended Complaint was filed several rhpnth's,after the‘"-r'lg)t.e of is;ue was filed, and only in
opposition to Biro’s motion and the cro'ss_-métiéns by.‘Bi_-C.ounty and John’s Farms for summary

judgment. Nonetheless, courts have a strong public policy__favpr_ing resolution of disputes on the

*According to Marletta, “dead men controls” “detect the preSe'ncé of the human hand in the region of hazard and

stop the machine automatically” (Plaintiff’s Notlce of Cross- Motion, Exhibit “B” [Marletta Affidavit] at 9 16).
“Marletta uses the term “band” but from his previous sentence it is eVIdent that he meant “blade” (Nonce of
Plaintiff’s Cross-Motion, Exhibit “B” [Marletta Affidavit] at 9 15) -

Up|aintiff refers to certain of Waterbury’s deposition testimony wherein Waterbury stated he would, at times, not
perform certain repairs to keep the cost down for Johvn'Astarm's (Plaintiff’s Notice of Cross-Motion at 9 34).
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merlts (Ayala y Delgado 278 AD2d 59 59 [lst Dept 2000]) “[L]eave to amend a pleadmg , -
should be freely granted SO. long as there is no surprlse or prejudlce to the opposrng party Mere '
delay 1s 1nsufﬁcrent to defeat a motlon for leave to amend” [1nternal crtatlons omrtted]
(Kocourek % Booz Allen Hamzlton Inc 85 AD3d 502 504 [1St Dept 201 1] see generally Bag
Bag % Alcobz 129 AD3d 649, 649 [1St Dept 2015])
| Here th1s Court is satrsﬁed that B1 County and J ohn s Farms are nerther surprrsed nor
preJud1ced by the potentlal amendment The1r motlons for summary Judgment already address |
~thei 1ssue of neghgence d1rectly, and the amendment relres on: ev1dence 1nclud1ng deposmon

) testrmony in the record:(s’ee Chereb‘zn v Emp"r‘eS’sAmbulan'ce Serv Inc 43 AD3d’ 364,365 [Alf‘t

Dept 2007]).. The motlon for leave to amend was supported by an afﬁdav1t of. mer1ts and |

: -ev1dent1ary proof (see Non—LGear T radmg Co v Braddzs Assoc 243 AD2d 107 116 [1* Dept
E 1998]) However as to. John’s Farms the Court has made a determmat1on that plalntlff’s
neghgence cla1m agamst John’s Farms is lackmg in mer1t As such the motron for leave to | _
'amend- the Amended Complamt to'assert'a-cause of actlon'for'neghgence is -granted as to Bi-

‘ County only (see Posner v Central Synagogue 202 AD2d 284 284 [1St Dept 1994] [“leave to

' :amend should not be granted Where the proposed amendment 1s plalnly lacklng in merrt”])

Summarv Judgment Genera_lly
: A motron for:summary Judgm'ent may be granted only whe.re' there‘ are no triable i’ss'ues of
fact (Alvarez \ Prospect Hosp 68 NY2d 320 324 325 [1986]) Thus the burden is on B1ro Bi-
County, and J ohn’s Farms to each make prrma fa01e showmgs of entltlement to summary
' Judgment as a-matter of law (Zuckerman v Czty of New York 49 NY2d 557 562 [1980] Frzends
of Anzmals v Assoczated Fuir Mfs., 46 NY2d 1065 1067 [1979]) Farlure of these partles to
. 'make such showrngs requlres demal of the summary Judgment mot1ons regardless of the

-sufﬁcrency of the opposmg papers (Ayotte v Gervaszo 81 NY2d 1062 1063 [1993]) Only after '

s .

¢
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o these showmgs are made doesthe burden shlft 10 plalntlff to produce ev1dent1ary proof sufﬁ01ent o

to estabhsh the ex1stence of materlal 1ssues of fact (Alvarez v Prospect Hosp 68 NY2d at 324

' Zuckerman v C zty of New York 49 NY2d at 562) In thls regard although papers submltted in
o support of and in oppos1t10n to.a summary Judgment motlon are exammed in the hght most

' favorable to p1a1nt1ff (Martm v Brzggs 235 AD2d 192 196 [1St Dept 1997]) mere conclus1ons

unsubstantlated allegatlons or expresswns of hope are 1nsuff101ent to defeat a properly supported

motlon for summary Judgment (Zuckerman v Czty of New York 49 NY2d at 5 62) N

Bzro s Motzon for Summarv Judgment

o Under New York law 1t is well settled that a manufacturer may be held 11able for plac1ng o

a defectlve product Wthh causes 1nJury,= 1nto thestream- of commerc‘e. “A product may be -

defectlve when 1t contams a manufacturmg ﬂaw 1s defectlvely de51gned oris not accompamed

- by adequate warmngs for the use of the product” (Lzrzano V- Hobart Corp 92 NY2d 232 237
| [1998] see Gebo v Black Clawson Co 92 NY2d 387 392 [1998]) In order for there to be :
| _'recovery for damages caused by the B1ro Saw Medma must show that the alleged product defect _
| was “a substantlal factor in: brlnglng about the 1nJury or damage and addltlonally, among other
o th1ngs" at the time of the occurrence the product must have been used for the purpose and in the

. mannefr normally 1ntended or in a manner reasonably foreseeable” (Amatullz v Delhz Constr

Corp 77 NY2d 525 532 [1991] [1nternal 01tat1on omltted]) “Whlle [a] manufacturer is under a

; 'nondelegable duty to des1gn and produce a product that is not defectlve that respon51b1hty is ,

’ gauged as of the t1me the product leaves the manufacturer s hands (Robmson v Reed- Prentzce

Div. ofPackage Mach Co 49 NY2d 471 479 [1980])

New York also recogmzes the V1ab111ty of a c1rcumstant1al approach in products 11ab111ty s

_cases. See Codlzng v Paglia, 32. NY2d 330 337 (1973) (“plamtlff is not requlred to prove the

spec1ﬁc defect, espec1ally wher_e the 'product vlS comphca_ted-l_n nature[,fbut p]roof of necessary
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facts may be c1rcumstant1al”) As such, there may be recovery for injury without proof ofa
spec1ﬁc defect where it may be inferred that a product defect ex1sted at the time of sale or
d1str1buthn when the incident that 1njured the plaintiff “(a) was -of a kind that ordlnanly occurs
asa reeult of product defect; and (b):Wa’s.no.t, in the particular‘ case, solely the result of cauéeé
other than product defect existing at the_tirne of sale or distributidrl”.(Speller v Sears, Roebuck &

Co., 100 NY2d 38, 41-42 [2003], quoting Restatement [Third] of Torts: Products Liability § 3

- [1998]).

- Regarding plaintiff’s claim_.s_ fdr.'Strict 'products liability bas’e'd‘on failure to warn, “a
manufacturer has a duty to warn agaihst.latent dangers resultirlg‘. frem foreseeable uses of iits
product of .WhiCh it knew or should have_ known” (Lirian‘O v Hobart Corp., 92 NY2d at 237
[internal citation omitted]). However,'-“where the injured party vaa,s fully aware of the haiard
througl1 general. kr_loWledge, observati_e'n. or-common sense...lack vuf a warning about that.dan'ger
may well Qbyiate the t‘a—ilure to warn as a legal cause of any ihjury resulting from that danger”(ld..
at 241). | | | |

“Urena v The Biro Mahufacturing Co., ll4F3d 359 [2d Cir 1997] is particularly
instructive. There an operator of a band saw manufactured by B1ro failed to use the “end cut
pusher plate or safety plate and 1nJured his left ‘hand while cutt1ng a pig’s foot. The Second
Circuit found an issue of fact as to whether the alleged design defect, “(i.e. the removab1l1ty of
the safety plate) was a substantial cause of plaintiff’ s injuries’.’ (/d. at 363). Significantly, the

Second Circuit noted that Biro’s arguments that the plaintiff’s injuries were caused by the poor

condition of the saw, rather than the abse'nce of a safety plate, presented a material issue of

causation. The Second Circuit stated that “[a] reasonable jury could conclude either that the lack
of a safety plate was, or was not, the cause of the injury because the plate would have, or would

not have, protected [plaintiff’s] hands against the dangers caused by thie unexpected stopping and

9
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restarting of the motdr” (Id at 364). In additibn, the.Se¢ond Circuit found that t-he adequacy of
the warnings is ‘_‘generally a question of fact to Be determined at trial and is not ordinarily
susceptible to the drésﬁc remedy of summai’ysjudgment;’f ‘Finding issues of fapt as to causation,
whether or not the saw wa:s-unreasor‘lably' dangé_rdus and the adequacy of the v;/arnings,‘ the’

Second Circuit denied defendant’s motion for SUm@afy' judgment on plaintiffs strict products

- liability cause of action.

Here, there is likewise an issue of fact as to the proximate cause of pla_iritiff’s accident.
Plaintiff’s Amended Complaint appears to allege str_i,c't liabillityvbase.d on design defect and
failure to warn. With respvect to claims of é design défect, .Bifo’s ‘expertharshall opined that ,
plaintiff’s “repo:rt of :ff:equent vibration is iridi.cativé df a .b_eari'ng.' problem, which W(),l:,ild‘ result in
an inability of the bVIade to track properly and cén -1éad to its detachment as reported. This
condition could not be the result of a désign défeCt bpt wbtﬂd instead result from lack of

Y

maiﬁténance” (Notice of ‘Motion, Exhibit “S” [Marsﬁall_AfﬁdaVit] at §12). Iﬁ fact, plaintiff
does n;)t dispute that the Biro Saw was not well fnaihtaiﬁed. |
However, Mérshal‘l also stated “if ;che produc’t_»being cut was narrow enough that holding
it brought hands)ﬁngérs élose to the blade, then thé i-_é'nc-l_ c.1v1t puéhef should have been ;Jsed to
create a safety barriéf 'betwéen the blade and thé_: handé/ﬁhgérs” N 6tice of Motion, Exhibit “S”
[Marshall Affidavit] at ’1 4). Marshall explained .t‘hat the “end cut pusher” is provided with the
subject saw to assist an operator when cutting smaller pieces of meat. According to Marshall,
“the pusher alloWs ihe'operétor’s hand to be positio_ne_:c} away from the area of the blade while
cu'tting small pieces of meat, p'ro_\'/iding‘ a saféiy Eeneﬁt n_ormalrly provided by virtue of the size of
the rrieat and allows: the meat to be cut without exﬁos“ilr.ei of fhé operator’s hands to the cutting
elements” (Notice of Motion, Exhibit “S” [Mérshall-Afﬁdavitj atq 8). Waterbury also testified

as to the safety role of the end cut pusher. Watefbury stated that “if [Medina] cut his left hand,

-

10
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anywhere on his 1¢ft hand [sic] he did not use the nie_ét cﬁt pusher like he was supposéd to...if he
used the meat cut pusher he would have never. got cut” (Notice of Motion, Exhibit “T”
[Waterbury depgsition] at 100-101 )..‘

Based on sﬁch evidence, there is an iss{_le of fact as to 'whétﬁer the subject saW §vés
defectively designed as a reSulf of the féilur_e of Lhe pusher ‘plate to protect against'injﬁry in cases
where large pieces of meat are being cut In fa_ct, ini-chvard Biré testified that the pusher plate
cannot be used for’Apieces of meat having lengths éf ll_onger than approximately ten inches (Notice

of Motion, Exhibit “L” [Biro deposition] at 72, 74). It is undisputed that Medina did not use the

end cut pusher at the time of the subject accident and that the porterhouse he was cutting was

~ approximately two feet long and “a hénd and a half.’ 'high_off thé table (N otice of M'dtion, v

Exhibi\t “Q” [Medina deposition] at 65-68).

The eyidence also raises an issue of factas to whéth’er ihadequate maintenance was the
proximate éause of the »accident. Marshall Qpined 'tvha'gn the. bearing problem which can lead to
detachment of the blade was caused by inadequate _r;i'a_iﬁtenance. Marshall al-so opined fthat the
accident arose as a éonsequenbe of »plaintiff" s own 33;ti°;15 1n failing to seek remediél
maintenance. aftgf ﬁnding that the machine was shakmg (thice of Motion, Exhibit ;“S”
[Marshall Afﬁdavit]_ at§ 14). While Marletta adrﬁ_ité- th_ét fhere was a failure to prbperly
maintain and service the subject sav;l, he opined fhat a ﬁroximate éause of the accider?t Was its
inadequate desig-nr’?. (Plaintiff’s Notice of CrOss-Motiéh, Exhibit “B” [Marletta Afﬁdé_vit] at 99
1_0, 15). Speci-ﬁcaily, Matletta states that the Biro Saw was “ill-equipped to acéommodate larger

pieces of meat” (Plaintiff’s Notice of Cross-Minbn; Exhibit “B” [Marletta Afﬁdavit]. atq 10).

2Mmarletta states that defehdants “failed to provide a reasonably safe band saw which resulted in the accident and
injuries to plaintiff (Plaintiff’s Notice of Cross-Motion, Exhibit “B” [Marletta Affidavit] at | 8). -

11
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Regarding fhe sufficiency of the warnings, Marshall statéd_ in his deposition that two

warnirig labels were located adjacent to ktl.u'e powér switch, one in'Ehglish and the 6ther in

| Spanish (Notice of Motion, Exhibit “S” [Marsﬁall‘ Affidavit] at 125. A copy of the label,
provided as Exhibit “M” to Biro’s m’otiq_ri, provides, among éther —-thip'gs, “DO NOT Use Saw if
it is Altered, Damaged, Impropeﬂy Maintained, or if Waming [sic] Are Illegible. or Missing.”
Richarﬁ Biro, President of Biro, testi'ﬁed.é’t' his deposition that Bi_rf) aiso provides a wérning '

| poster with the purchase of the Biro _Saw.(Notice of MotiQn? Exh1b1t “L.” [Richard Biro
deposiﬁon]_ at 28-30; Notice of Motion, .‘ijhibit “N” [copy o_f boster]).”

Biro has likewise failed to meef its burden regarding the éﬁf_ﬁciency of the warnings
accomﬁahying the Biro Saw. A manufacturer has a ‘;duty to warn of the danger of linintended
uses of a p_roduéf provided these uses are 'féasonably foreseeable” (Liriano v Hobart Corp., 92
NY2d 232,237 [1’998] [citations o;h_ifted]). Tﬁus, if }it was fofesegable that large ‘pieces of ni‘eatb
would be cut without the use of the pushéf plate, Biro may be liabtl'e for failing to warn of 'suqh

risks.™ | |

As su.ch,v_Biro’s ‘motion for >Summary judgment dismissing plaintiff’s first cz;use of action

for strict products liability cause of action is denied. .

Bi—Coz_mtv 's Cross-Motion for Summary Judgment
Bi-County moves for summary judgment on three grovu_nd_s.. First, it argues that Medina
has only set forth only claims sounding in strict products liability 'an_d breach of warranty, and, as

Bi-County did not manufacture, des_igh or sell the Biro Saw, the Amended Complaint must be

BMmarshall stated in his Affidavit, however, that upon inspection of the subject Biro Saw, he found that “some
warnings and instruction labels were in place and legible, while others shownin the Biro manual were worn.or
missing” (Notice of Motion, Exhibit “S” [Marshall Affidavit] at § 12).
“Biro’s motion for summary judgment to the extent it seeks to dismiss Medlna s breach of warranty cause of

" action [Second Cause of Action] is granted. Plaintiff has failed to oppose Biro’s claims that the limited warranty -
provided with the subject saw expired at the time of the accident.
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dismissed as against it.'5 Second, Bi-County rrtaintains that any claim of negligence, if made,
would have to Be dismissed under the Espinal Rule (Espirtal v MeZville Snow Contrs., -98 NY2d
136, 138-140 [2002]), which establishels that the"r;»e.a\'tre only limited 'conditione under which
contractual ]iabili_‘& tnay-give rise to tort .lliability. .t‘o_}'thi'rd persons.’® Finally, Bi-COurtty '
maintains thatt the 's.olve 'proximate cause of 'Medina’;s "ltnjury was his own misuee of the Biro Saw
in failing utilize the saw guard or pusher plate for the ‘machine."? |

“A contractual cbligation, standing alone, yti'll generally not give rise to tort liability in
favor of a third patty” (Id.- at 138 [2002] [internal citation omitted]). However, there are “three
situations in which a party who enters into a contract to render services may be said' to -ha\}e
aesumed_ a duty of care—and thus be potentially 1iab1e‘iﬁ tt>rt——to third personslr: (1)-wheré the
contracting party, in failing te exercise 'r_easonatble_:care in the performance of his dutie-s, launches
a force or instru,ntent of harm; (2) where the plainti'ff detrimentally relies on the contintled
performance of tlte ct)ntracting party’s duties and (3) where the cdntracting party hae entirely
displaced the other barty’s duty to maintain the ptetnises safely” (fd at 140 [internal quotes and
citations omitted]). See Church v. Callanan Indus 99 NY2d 104, 110- 113 [2002] Fernandez V.
Otis EL Co.,4 AD3d 69 72- 73 [1% Dept. 2004] accord Stzver A Good & Fair Cartmg &
Moving, Inc., 9 NY3d 253,‘257 (2007). Thus, B1-County argues that 1t could not have la_unched
the instrument of harm, there could be no reliance on any contractual obligations,and there was

no displacement of any duty to maintain the saw.

15PIalntlff's attorney acknowledged in oral argument that the clalm agamst Bi-County for strict products |Iabl|lty is
not viable (Tr. Oral Argument at 24-25). :
18Although the parties fail to.proffer a written agreement or contract between Bi-County and John’s Farms (and or
BNC), there was an admittedly an agreement whereby Bi- Coun_ty ‘became obligated to service the Biro Saw.
7Bj-County’s motion for summary judgment to the extent it seeks to dismiss Medina’s breach of warranty claims is
granted. Plaintiff fails to oppose Bi-County’s contention that the breach of warranty claim as asserted against Bi-
County cannot lie as Bi-County did not manufacture, design or seII the subject saw, or was not otherwise'in the
distribution chain.
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- This Court turns ﬁrst to the third except1on In order to 1mpose tort hab1hty upon a
service prov1der ar1s1ng out of a contractual obl1gat10n for i 1nJur1es sustalned by a non-contracting
third party, there r_nust be sufﬁcient evidence that the contract wasf‘compreher_lsive and
excluslve” (Church v. Callanan lndus. , 99 l\IYZd atl 13; see Palk_a v,. Servicemaster Mgt. Servs. |
Corp., 83 NY2d 579, 588 [1994]). Courts h.ave refused to impose such liability where there is
evidence of a “limited scope” of a non-colltraeting'par_ty’s undertaking (id, See Timmins v.
Tishman Constr. Corp., 9 AD3d '62, 68 [1% Dept 2'(‘)"04];. see e. g Church v Cdllanan Inclus.,

supra at 113 [construction company did not comprehensively contract to assume all safety-

related obligations with respect to the guiderail syS_tem alleged to be defective]; Hernandez v.

Pace El Iﬁc., 69 AD3_d 493, 495 [1% Dept. 2010]-.-[elevafor comparly’-s contract with a NYC
agency was not se comprehensl\le ';lnd exelusive és to displace the city’s obligations to maintain
tlle subject elevetors in a safe condiﬁon]; Jackson v. Board of Educ. of City of N.Y., 30 AD3d 57,
63, 65-66 [1* Depti;2006]y [Bllildiflg '_maintenance cbr_npany’s contract did not cover area where
plaintift fell, and was not exclusive; such company did not assume a blanket responsibility for
the entire location]; 7 immins v Tishman Constr: Corp., 9 AD3d at-§8 [contract did not impose
any‘ obligation .of a comprehensi;/e and exclusive _dﬁty of maiﬁlellance and ihspection; no N
showing that contractor on the site for more thaﬁ twe days during the_ weeks prior to the accident
wllen isolated work was performed]'; Fernandez v. Otis El Co., 4 AD3d at 73 [limited service
agreement did not cover replacemeht of the pért alleged to have rhalflllletioned; “contract was
not a comprehensive assumption of all of the college’s safety-related obligations with respect to
the elevator from whlch this plamtlff fell” citing Salas v. Otis EL Co 234 AD3d 356 [2d Dept
1996] Lorenz v. 575 Fifth Ave. Assoc 187 AD2d 274 [1% Dept. 1992])

In a few cases, courts have lr_nposed such liability under the following circumstances:

Palka v. Servicemaster Mgt. Servs. Corp., 83 NY2d at 588 [wall mounted fan in hospital fell on
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nurse; contract was comprehensive and exclusive requiring maintenance contractor “to train,
manage, supervise and direct all support services employed in the performance of daily

maintenance duties’ ] Ezzard v. One E. Riv. Place Realty Co., LLC, 129 AD3d 159, 165 [1*

' Dept 201 5] [pla1nt1ff fell while ex1t1ng misleveled elevator full service contract required

elevator company to pr0v1de services at a minimum of one hour per week but only addressed the

limited issue of “control” and not whether the contract was “comprehensive and exclusive”];
Sarisohn v. Plaza Realty Servs, Inc., l09 AD3d 654,655 [2d Dept. 2013] [contractor’s oral .
agreement with the property .owner constituted a compreh_ensive and exclusive agreement to

clea.r the parking lot and walkways of snow and ice. thereby_d‘isplacing the property owner’s |

duty]; Cowsert V. Macy s E., Inc. , 79 AD3d: 1319, 1320 [3d Dept. 2010] [elevator cormpany’s

contract included, among other things, “duties to maintain the escalators in a safe operating’

ccondition, perform routine maintenance replace worn parts and provide emergency service.”

Here Richard Waterbury, Bi- County s'service techn1c1an attested that Bi-County would
service the machines at the John’s Farms supermarket 1nclud1ng the subject Biro Saw, only on
an “as -:needed” basis (Notice of Bi-County’s Cross-Motion, Exhibit “L” [Waterbury deposition]
at 12-15]. Indeed, Bi;County claims, based on its records, and testimo_ny, that tlie last time it .
serviced the machine was some four months before the acc‘ident.‘?‘ There is no evidence in the.
record :demonstrating that Bi-County. was require.d'to continuously inspect and monitor the
subject saw. As such, an agreement, if any, between Bi-C_ounty and John’s Farms or BNC is not
a “comprehensive and exclusive” contract which' would displace John’s Farms” ol)ligation_or
BNC’s obligatio'n to maintain.the Biro Saw in a safe condition (See‘Espinal v Melville Snow

Contrs 98 NY2d at 140 Jackson v. Board of Educ. of Czty of N Y 30 AD3d at 66).

*® |n contrast, Diane Clancy, an employee of BNC, who was allegedly tasked with getting service from Bi- County for
the Biro Saw, states that Bi-County serviced the subject machine three days before the accident. However,
additional testimony by Clancy reveals that she could not recall if Bi- -County actually made such a serwce call
(Plamtxff's Notice of Mation, Exhibit “C” [Clancy deposition] at 18-19, 151).
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Regarding the second Espinal exception, there is no evidence in the.record that Medina
detrimentally relied on the eontinued performance fof Bi-County’s duties. Finally, this Court
turns to the first Espinal\e'xception,'\ to wit, 'whether-Bi-_Cddnty owed Medina a duty of care by
virtue of “launching a force or ins’trument,\_of _harrn’” in failing to exercise reasonable care in |
servicing the subject Biro saw. This exception applies where a defendant negligently creates or
exacerbates a dangerOus condition '(see Espinal V. Melville Snow COntrs.,'98 NY2d at 141-142;
Jenkins v Related Cos.; L.P., 114 AD3d 435 436 [1St Dept 2014] Grant v Caprice Mgt Corp.,
43 AD3d 708, 709 [lSt Dept 2007])

In this case, the record presents triable issn_es of fac.tas to Whether Bi-County launched a
force or instrument of harm in failing to exercise re.a's'onabl‘e" care rn its ser.vicing of the Biro Saw

(see eg Jenkms v Related Cos., L.P., 1 14 AD3d at 436 c1t1ng Espmal 98 NY2d at 141 (internal

quotation marks omltted), Kramer v Cury, 92 AD3d 484 [1St Dept 2012] Bienaime v Reyer 41

AD3d 400, 403 [2d Dept 2007]). Indeed,-'althoug’hplaintiff testiﬁed that the blades were

changed everyday by a meat department ernployee (N otice of »Mnotion, Exhibit “Q” [Media
deposition] at 91)‘9. exactly when ‘Bi-County last serviced the Biro Saw, and. whether the service
“launched an 1nstrument of harm,” are factual matters that the court sheuld not determine npon
summary judgment (See e.g. Jackson v thtson s Food Corp., 130 AD3d 461 462 [1* Dept
2015];_Jenkins v Related Cos., L.P., 114 AD3d at 4'36). Accordlngly, the motlon of Bi-County
for summary judgment dismrssing the Arnended Complaint“is. denied to the extent the Amended

Complaint asserts a cause of action for negligence. _

-John’s Earm’s Cross-Motion for Summary Judzment

19p|aintiff also testified that he changed the blade himself when it broke which occurred approximately two to
three tlmes in the six years he worked in the meat department {Notice of Motion, Exhlblt “Q"” [Medina deposxtlon]
at 93)
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Plaintiff’s attorney-acknowledged at oral argument that the claim against John’s Farms
for strict liability ls not viable (Tr. Oral Argument at 24-25), and there is vno basis to hold John’s
Farms liable for breach of warranty. This leaves ‘-o'nly plaintiff’s claim for negligence as the
remaining. cause of action against J ohn’s Farms. | |

In support of its cross- motlon J ohn’s Farms argues that it owed no duty of care to
pla1nt1ff and that at the time of the subject acc1dent (1) pla1nt1ff was employed by BNC which
operated the butcher shop -vvithin John’s Farms and’paid rent to John’s Farms; (ii) the subject
saw was owned by BNC, and BNC:‘{ paid for its mai_'ntenance_; '(iii) plaintiff was trairred by co-
employees of BNC; and (iv) there.vvere no. commoh employees between John’s Farms and BNC

Medina claims that;_liability_for 'lnegligence rhay attach to John’s Farms arguing, amohg
other things that: (1) Mediha washired by Catalan'o{of John’s Farmszo, (i) although Medina
worked for BNC, it was physically situated within the four comers of John’s Farms; (iii) at some
time in the past, prior to J arluary or February 2012, Catalano had some irrvolvement with BNC;
(iv) customers who bought meat would use J ohn’s Farms registers and the bil_ls were made out to
J ohn’-s Farms; and (v) J ohn’s Farms,yNorkers performed some mairrtenance, such as sweeping the
floor, in the meat area of the supermarket ‘(Notice.of Plaintift’ ] Cros's-Motion at 9§ 29;3 1).
Medina also alleges that the evidence shows that Catalano “may even have'been the one to have
called Bi- County to perform service on th1s spe01ﬁc band saw in quest1on just before the
ac01dent occurred” (Notlee of Pla1nt1ff’s Cross- Motlon q3 1) However Catalano actually
testiﬁed that he had no specific recollection of calling for service on the subject saw, and in any
event, would not have called for service ir1 2012 (Notice of Motion, E.xhibitvv“K” [Catalano

deposition] at 82-84).

2)ohn’s Farms argues that although Medina’s testified that Catalano’s brother, Gregory Catalano, suggested that
Media “stop by John’s Farms” to inquire about a position and-that Catalano conducted an interview with Medina,
there is no testimony as to who hired plaintiff (Notice of Motlon Exhlblt “’Q” at 139-140; Reply Affirmation and
Affirmation in Opposmon of John's Farms at q11). .
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Plaintiff’s assertions are insufficient to defeat John’s Farms’ motion for summary
jndgment.l Medina offers no theory upon which liability can be based. The mere location of

BNC in the premises of John’s Farms, an alleged past-eongrnence of function, and cooperation

“in billing and bookkeeping does not amount to operational snpervision of the Biro Saw, and

creates no imp_lieations under the Espinal Rule. Moreover, the assertion that John’s Farms could
have controlled and supervised.Medina is meeningless without any allegation whatsoever,
eutside of a conclusory allegation of counsel, or from Medina of such control‘iand supervision.
Zuckerman v City of New York, 49 NY2d 557, 562 (mere conclnSions,-unsub‘stantiated
éllegations, or expressions of hope are ‘vinsufﬁeient to defeat a summary judgment motion). The
motion of John’s Farms to dismiss the Amended Complaint is granted.
Accordingly, itis hereby‘ | |

' ORDERED, that the Cross-Motion of plaintiff Medina to anlend the Amended Complaint

(CPLR 3025)toadd a cause of action for negligence is granted as to defendanic Bi-County S_eale

& Equiprhent Co. LLC only and is otherwise denied; plaintiff shall serve a Second Amended

 Complaint on the remaining defendants Biro and Bi-CcSunty within twenty days of entry; and it

is further

ORDERED, that the Motion of jd_efendant Biro Manufacturing Company for summary
judgment (CPLR 3212) dismissing the Amended Cémpiaint of plaintiff Carlos Medina is
granted to the extent of dismissing plaintiff’s secend cause of action for breach of warrant};; the.
motion by defendant Biro Manilfgcturing.Company forisum'mary judgfnent (C‘P-LR 3:212)
diémissing plaintiff’s claims for strict products Iiability and al] cross-claims of codefendants is
denied; and it is further N

ORDERED, thatv the Cross-Motion of defendant'Bi-County Scale & Eqnipment Co.LLC

for summany judgment (CPLR 3212) dismissing the Amended_Complain_t of Carlos Medina is
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granted to the extent of dismisSing plaintiff’s first cause of aiction for strict products liability and

second cause of action for breach of warranty; the Cross-Mot1on of Bi-County Scale &

_ Equlpment Co. LLC for summary Judgment (CPLR 3212) d1smlssmg plaintiff’s third cause of

action for negllgence is denied; and it is further

ORDERED, that the CrosSjMetion of defendant and third-party defendant 601 Old

" Country Road Corporation d/b/a John’s Farms for summary judgment (CPLR 3212) dismissing

. the Amended Complaint of Carlos Medina and all croSs-claims asserted against it, as well as the

Third-Party Complaint of Biro Manufacturing Company, is -grented, and the Amended

- Complaint (Index No. 158120/2012) and the Th_ird-Parfy Complaint (Index No. 590292/2013)

are both se\}ered end dismissed as aga'inst- said defendant; and. it is further

ORDERED, that defendant Bi-Ccunty ’Scale & .Equipment Co. LLC shall serve an
Amended Answer to tne Second Amended Complaint or otherwise respond thereto within 20
days frcm the date of s_efvice _ef said Amended C_ompléint; nnd it 1s further

ORDERED, that the Clerk is directed to enter judgment accordingly. '

Dated: October 13, 2016 )
: ENTER:

J8.C.
SHLOMO HAGLER
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