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GLE:\ . CJ. SCI l...\BEL an<l A 'TTA SCHABl::L. 

Plaintiffs. 

- against -

RICHARD DOUGLAS STILL WELL and 
CARLA J. MESQUITA and TOWN OF 
HCNTNGTO . 
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---------------------------------------------------------------:\ 

MOTION DATE 7-~3-15 (003 & U04) 
MOTION DATE 9- 10- 15 (005) 
AD.I. DATE 9-10-15 
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~lot. Seq. #003-~ l otD 

#004-X 1IG 
#005-XMD 

i\ IARK E. ADJ!\R. P.C. 
Attorney for Pla inti ffs 
366 Veterans Memorial Highway. Suite I 
Cl)lllmack, New York 11715 

RUSH & SABBA TINO, PLLC 
Attorney for Defendants Stillwell and Mesquita 
111 John Street. Suite 800 
New York. New York I 003 8 

GOLDBERG & SEGALLA LLP 
Attorney for Defendant Town of Huntington 
200 Garden City Plaza. Ste. 250 
Garden Ci ty. New York 11530 

Upon thi: following papers numbered I to~ read on these motions for summar~ judgment: 1 otice of\fotion Order 
to Sho" Cause and supporting papers I - 16 : oticc of Cross Moc ion and supporting papers 17 - 31: 32 - 39 ; Ans" ering 
Affida\ its and supporting papers __ : Replying Aftidavics and supporting papers ..JO - 49: 50 - 60 : Other_: ( <111d <1fte1 

he,11 ing counsel in $t1ppo1t,,11d opposed to tlie rnorio11) it b . 

ORDERED that the motion by plaintiffs for partial summary judgment on the issue of liabi lity is 
granted lO the extent of granting partial summary judgment in their favor and against defendant Richard 
Douglas tillwell on the issue of liability. and is otherwise denied: and it is further 
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ORDERED that lhe crnss motion by ckfenclant Town of Huntington l't1r summary j udgment 
dismiss ing the comJJluint and all 1.:ross dairns a!!ains t it is !!ramed: and it is further 

~ ~ ~ 

ORDERED that the cross motion by defendants Richard Douglas Sti llwe ll and Carla .I. Mesqui ta 
for summary _judgment dismissing the complain t and al l cross claims agai nst them is denied. 

Plai ntiffs Glenn and Anita Schabel commenced this act ion to reco\ er damages for injury to real 
property located at 37 Weinmann Boule\'ard in Meh·ilk. t C\\ York . Plaint iffs allege that thei r 
neighbors to the eas t. defendants R ichard Douglas Stil lwe ll and Carla J. Mesquita. \\'ho own the real 
property kn0\\'11cis29 Spri ngs Dri\·c in Meh ille. >Jew York .. illega lly removed a number oClarge trees. 
shrubs. and wooded brush from the hills ide above plainti ffs. prope11y, and illegally re-graded the higher 
property causing erosion. storm water runoff and flooding of the lower property. Plaintiffs allege private 
nuisance. negligence. and .. per se liable" against defendants Stillwell and Mesquita. Glenn G. Schabel 
and Anita Schabel also allege defendant Town of Huntington caused damage to their property by 
improper drainage on Springs Drive in Melville, New York. Issue has been joined. di scovery is 
complete and a note of issue was fi led on March 24. 2015. 

Plaintiffs now move fo r partial srnnmary judgment as to liability as against all defendants. In 
support of the motion, plaintiffs submit. among other things. the pleadings. affidavits of Glenn G. 
Schabel and Richard W. Gibney, a registered landscape architect and certified arborist. various 
photographs, plea minutes in the People olthe Stare ofNew York v Richard D. Stilhn:ll, under HUTO 
1227- 12. 1228-12. and 12:29-12, certified meteorological records, various estimates, and a letter from 
Liberty Mutual dated August 10, 2012. 

The Town of Huntington cross-moves to dismiss the complaint and all cross claims against it. 
maintain ing that no prior wri tten complaints vvere made to the Town and that any acts or omissions of 
the Town were not the proximate cause of plainti ffs' alleged damages. In support of the motion, the 
Town submits . among other things. the pleadings, deposition transcripts of Glem1 Schabel and Richard 
Still \\'el l. pla intiffs . response to the Town's notice to admit, and the note of issue. 

Defendants Richard Stillwell and Carla Mesquita cross-move to dismiss p laint iffs . complaint and 
the Town's cross claim. In support of the motion. Stillwell and Mesquita submit. among other things. an 
affidavi t of Richard Stillwe ll, the pleadings. and the deposition transcripts of Glenn Schabel and Richard 
Stillwell . 

The proponent of a summary judgment motion must make a prima f uc.:ie showing of entitlement 
to j uclgment as a matter of law, tendering sufficient evidence to eliminate any material issue of fac t (see 
A lvarez v Prospect Hosp. , 68 NY'.2d 320, 508 NYS2d 923 [1986]; Winegrrul v New York Univ. Med. 
Ctr .. 64 NY2d 85 1. 487 NYS2d 3 16f19851). The burden then shifts to the party opposing the mot ion 
which must produce· ev identiary proof in admissible fo rm sufficient to req uire a trial of the material 
issues of fact (Roth 1• Barreto, 289 AD2d 557. 735 l YS2d 197 [2d Dept 200 l l: Rebecc/1i v Wltitmore, 
172 AD2d 600. 568 YS2d 4:23 [2d Dept 1991 ]: O'Neill v Fishkill. 134 AD2d 487. 52 l NYS2d 2T2 
l 2d Dept 1 9871). 
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Al the outset. borh the plai ntiffs' and the To,,n·s moLiLrn ~1 re timely. Ho\\e,·er. the cross mot ion 
by Stilh\·L'll and i'vksquita. \\hich was nut se1Tt·d unt il September 8. 20 15. is unt imdy (sc.:e CPI .R 2 I 03 
l b]. 22 1-+ rbJ. 2215 [a]). The Court. therefore. lacks jurisdiction to entertain it (St!l' Forta11asce v 
lHeyrmvitz. 1.+ I A.D2d 606. 529 NYS2d 993 f2cl Dept 1988 _1 : 1Horabito v Cltampion Swimming Pool 
Corp .. 18 AD2d 706. 236 t\YS2d 130 [2d Dept l 962] ). Moreover, the Court's own rules clearly pro\ ide 
that the Court will not consider the meri ts of any papers. including opposition. cross-moving or reply. 
\\'h ich appear to have not been interposed in accordance with the CPLR. The motions \Vere marked 
submit on September l 0. 2015. Letters. telephone conversations with court personnel. and a later 
stipulation dated September 22. 2015 by all the parties. but not so-ordered, are without effect. 

Plaintiffs have established their primaj(tcie entitlement to summary judgment in their favor 
against defendant StillwelL but not Mesquita or the Tovvn of Huntington. Plaintiffs· submissions show 
that defendant Richard Stillwell pied guilty to and was convicted on April 16. 2014. in the Third District 
Court of Huntington. of illegally clearing and re-grading his property and causing debris to flow onto 
plainti ffs' property. More specifically. Stillwell pled guilty to violating Huntington Town Code Chapter 
87 ~ 8-t. wh ich prov ides: 

Lt shal l be unlawful to regrade, alter or change the contour or topography 
of any land. or to fill depressions or excavate land including hillside areas. 
wi thout a grading permit having been issued by the Department of 
Engineering Services. In no event shall the Department issue a grading 
permit which will result in a final grade greater than one on three. 

He also pied gui lty to violating Huntington Town Code Chapter 186 § 8k which provides: 

It shall be unlawful for any person or business entity to cause. permit or 
allow the removal , destruction, or substantial alteration of any landmark 
tree. large tree, medium tree or more than three small trees or \'\1oodland. 
within a one year period. without first obtaining a permit from the 
Department. 

f'inally. c!efrnd~rn t Stillwell pied guiJly to ,· iolating Huntington Town Code Chapter 133 ~ IC. which 
provides: 

It shall be unlawful fo r any person or business entity to cause, suffer, 
pe rmit or allow an accumulation of sand, gravel. cinders, topso il , mucL 
earth. vegetation or other material to be located, placed or deposited in 
such a manner so as to enable the material to flow. drift . discharge or 
stream onto any pub lic street, highway. roadway, side\;\,1alk, drain. gutter. 
right-of-way, easement or other public place or public improvemen t. or 
onto any private land within the Town of Huntington. 
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Collateral estoppel applies. as the issues are identical and Stillwell had a full and fai r opportunity 
Lo contest the crim inal proceedings. Thus, he is precluded from re-litigating the surne issues in a civil 
action (5. T. Grand, fil e. 1• Ci~r of New l'ork. 32 NY2cl 300. 3-l-l 1\'YS2d 938 [ 1973]). Addi tionally. 
plaintiffs' expert witness .. Richard W. Gibney. a cw York Stale registered landscape architect and ISA 
cert i tied nrho rist. opines in an aftidavit: 

Your upland neighbor· s actions to raise the grade and c I ear the previously 
existing gentle slope of trees and vegetation exposed the so i I and de­
stabili7.ed the newly formed steep slope mnking it nilnerable to 
concentrated storm llows during extreme events as occurred on August I 0. 
2012 and the days fo llowing. resulting in a significant debris-filled 
mudslide onto your property and pool. 

Even if the Court were to consider the unt imely cross motion, defendant Stillwell has not raised a 
triable issue of fact. Stillwell admits that he pied guilty ··in an effort to avo id a protracted legal battle.'' 
Stillwell argues that Gilberg v Barbieri (53 NY2d 285, 441 NYS2d 49 [198 1 ]) precludes a finding of 
collateral estoppel. because the Town charges are only petty offenses at the v iolation level. However. 
unl ike Gilberg, where the defendant pied guil ty to a violation of harassment, and the civil case al leged 
against him involved assault and battery with a demand for damages in the amount of $250.000.00, both 
the criminal case and the instant civil case involve the same conduct, and the damages alleged are 
significantly under a quarter of a million dollars. Moreover, consideration must be given to such fac tors 
as .. the size of the claim. the forum of the prior litigation. the use of initiative. the extent of the litigation, 
the competence and experience of counsel, the availability of new evidence, indications of a compromise 
verdict. differences in applicable law and foreseeability of future litigation" (Schwartz v Public A dm'r 
<?f'Cowl(l' of Bronx. 24 NY2d 65. 298 NYS2d 955 [1969]). Here. Stillwell was represented by counse l 
in tbe local District Court knew at the time of his plea that the civil matter was pending. pied gu il ty to a 
total of $2, I 00.00 in fines, and does not challenge the voluntariness of his guilty pleas. Thus. St ill\\ ell 
had a full and fair opportunity in the criminal proceeding to litigate lhe issues herein. Accordingly. 
collateral estoppel applies. 

Even if collateral estoppel did not apply, Stillwell's admissions in hi s deposi tion testimony that 
he removed " li ke five trees." growth and bushes belov\' his deck, and re-graded the property. all without 
permits. establishes plaintiffs' entitlement to summary judgment, espec ially when coupled with Glenn 
Schabel's deposition testimony that the damage to his property occurred J 0 days after the re-grading and 
Lhere \Yas never a problem wi th storm water run-off in the previous 16 years. Additionall y. upon seeing 
the damage from August 10, 2012, Stillwell testified he offered "to have it fixed.·· Moreover, plain tiffs· 
experf s affidavit establishes Stillwell's liability on each of plaintiffs' three cause of action. as the expert 
opines the cause of plaintiffs' property damages was the the upland neighbors· actions in re-grading the 
property. 

Sti I hve ll' s argun1ent that the alleged damage was caused by an act of God is wi thout merit. ··rr 
the loss or injury happen in any way through the agency of man. it cannot be considered the act of God: 
nor even iftbe act or negligence of man contributes to bring or leave the goods of the carrier under the 
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operation o f natu ral causes that work the ir inj ury. is he excused. In short. to c:x1.:usl...' the carrier the ·act 01· 
(ind.· \Jr 1·is cli1·i11u. must be the sok an<l immediate cause uf the injury. 11· th1.:n: be an; co-opcnHilll1 ul' 
man. llr ;in: admi.\turc or human means. the injury is not. in u kgal sense. tl1L' act llr God·· (.l/idwels 1• 

.\"e ll' f ork Cent. R. Co . . 3 ritfan: 56-L 571. 30 . Y 56-f [186-l-ll. A ddcndant·s rnn<luct can he excused 
"hen the storm \\"<IS an act or Gud. and the resulting damage. under the particular circumstances. could 
nut ha ,·e been prc,·cnted by human care. ski 11. an<l foresigh t (Abarca 1· Clarks S lt oes. 81 AD3d 6 7 5. 916 
. YS2d 183 [2cl Dept 20 11 j). l lere. Stillwe ll"s admitted acts . coupled \\'i th plaintiffs· expert' s artidavit. 
cs tnblish plaintiffs· entitkmcnt to summary judgment on the issue or liabil ity. J\cco rdingly. as the 
111o tio 11 is without timely oppos ition. plain tiffs have c::;tab lished the ir entitlement to summary j udgment 
tin the issue ofli abiliry ngains t defendant Stillwell. No such showing has been made as to defendant 
?vksquita. 

The To,vn or Huntington has established its entitlement to summary judgment dismissing the 
complaint and cross claims against it. Plaintiffs allege inadequate drainage on Springs Road resulting in 
storm water runoff \Yh ich caused damage to thei r property. E\'idence of flooding caused by se\\·er 
system is insufficient to maintain action fo r negligence against a munici pa lity (Ho11gaclt v City of Nell' 
J'ork. -+8 AD3d 622. 779 NYS2d 559 r:zc1 Dept 2004 j). As to any allegation or negligence in the design 
o l'thc drainage system. it is well-settled that a municipali ty is immune from liability ari sing out of claims 
thul it negligently designed a sewerage or dra inage system (Gugel v Co1111ty of S uffolk , 120 AD3d 1189. 
992 J YS2d 543 pd Dept 2014): Bilotta v Town of Harrison , 106 AD3d 848, 965 NYS2d l 74 l2d Dept 
2013] ). As to any claim to negligence in maintaining the system. the Town also enjoys immunity 
(Biernacki v Village of Ravena. 245 AD2d 656. 664 1 YS2d 682 [3d Dept 1997)). Additionally. 
plaintiffs must estab li sh that the Town had prior written notice of an alleged dangerous condition. and 
that the Tow·n · s failure to inspect or repair such condition was the proximate cause of the alleged injuries 
(Bilotta v Town offlarriso11 . 106 AD3d 848. 965 NYS2d 174). 

Huntington Town Code 17-f-3 (A ) provides: 

No civil action shall be maintained against . .. the Town of E luntington. its 
elected officials. public officers. agents. servants and/or employees ... for 
damages or injuries to person or property sustained by reason of any 
higll\\"ay, bridge. cul\"CJ"t. street. sidewalk or crossm.1lk owned. operated or 
maintained by the town or owned. operated or maintai ned by any 
improvement or special d istri ct there in being defecti ve. out of re pair. 
unsafe . dange ro us or obstructed un i CS!:> written notice of the speci ti c 
location and nature of such defective. unsafe. out of repair, dangerous or 
obstructed condition by a person with fi rst-hand knowledge was actually 
gi\'en to the Town Clerk or the Town . uperintendent of High\\'ays in 
accordance with 174-5 hereof and there was thereafter a failure or neglect 
\Yithin a reasonable time to repair or remove the defect. danger or 
obstruction complained of fn no event shall ... the Tovm of Huntington. 
its ekctcd officials, public officers. agents. servants and/or employees . .. 
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be liab le for damage or injury to persons or property in the absence uf such 
prior written nolice . Constructive notice shall not be app licabk' or rnlid. 

As the all egations potentia lly involve a cul vert, \vhich is defined as ··a trans\'erse drai n:· the prior 
\\ ri tten notice law also app l ics (see also Braun l ' Village l~f Ne"' Square, 3 /\03d 5 13. 770 YS2d 7-1-3 
[lei Dept 200-1-1) . A municipality that has ado pted a prior written notice law cannot be held liable for a 
defect within the scope of the law absent the requisite wri tten notice, unless an exception to the 
requirement applies (Barnes v Incorporated Vil. of Port Jefferson. 120 AD3cl 528. 529. 990 YS2cl 
8-+ll2d Dept 20 1 -q~ Carlucci v Village of Scarsdale. 104 AD3d 797. 961NYS2d318 f2d Dept 20131; 
Wilkie v Town of Huntington. 29 AD3d 898. 816 NYS:2cl 148 [ld Dept 2006.1. citing Amabile v Ci~r of 
Br4falo. 93 NY2cl 471. 693 YS2d 77 [ 1999] : lope;, l' G&J Rudolplr. 20 AD3d 511. 799 NYS2d 254 
12d Dept 2005JJ. The only two recognized exceptions to a prior written notice requi rement are the 
municipnlity·s affi rmative creation of a defect or where the defect is created by the municipality's special 
use of the property (Gonzalez v Town of Hempstead. 124 AD3d 7 19, 2 NYS3d 5?.7 [:2d Dept 20151: 
Forbes l ' City of New York. 85 AD3d 1106. l l 07. 926 NYS2d 309 [2d Dept 2011] ). Any prior verbal 
complaints or other internal documents generated by the Town are insufficient to satisfy tbe statutory 
requirement (see Wilkie v Town of Huntington , 29 ADJd 898, 816 NYS2d 148 [2d Dept 2006]: 
Cenname v Town of Smithtown, 303 AD2d 351. 755 NYS2d 651 [2d Dept 2003]). Similarly. neither 
constructive notice nor actua l notice of a defect obviates the need for prior written notice to the Tllwn 
(see Amabile 11 City of Buffalo. supra; Wilkie v Town of Huntington , supm: Ce111urme Town of 
Smithtown. supm ). Actual notice of the alleged hazardous condition does not override the statutory 
requirement of prior written notice of an alleged defect (Ve/fro v Village of Sleepy Hollow, 119 AD3d 
55 1. 552. 987 NYS2cl 879 [2d Dept 2014]; see also Gonzalez v Town of Hempstead,124 AD3d 719, 2 
NYS3d 527 [ld Dept 201 5] ; Chirco v Ci(v of Long Beach , I 06 AD3d 941. 943. 966 NYS2d 450 [2cl 
Dept 20131). 

The affidav it of Michael Kaplan establ ished that there was no prior written notice of the alleged 
defect ti led with the Town, as required by the Town ordinapce. The affidavit of an official charged with 
the responsibility of keeping an indexed record of all notices of defect ive conditions received by a town 
is sufficient to establish that no prior written notice was fi led (Ve/fro v Village of Sleepy Hollow. supra: 
Petrillo v Town of Hempstead, 85 AD3d 996, 998. 925 NYS2d 660 [2d Dept 201 1 ]: Pagano v Town of 
Smithtown. 74 AD3d 1304, 904 NYS:2d 71.9 [2d Dept 20 10]; LiFrieri v Town of Smitlrtown , 72 A03d 
750, 752. 898 NYS2cl 629 [2d Dept 201 O'I). In opposition, plaintiffs failed to raise a tri able issue as to 
whether either of the exceptions to the prior written notice requirement apply. The affirmative 
negligence exception is limi ted to work by a municipality that immediately resul ts in the existence or a 
dangerous condition (see Yarborough v City of New York, 10 NY3d 726, 853 NYS2d 261 f2 008]; 
Oboler v Ci(v of New York, 8 NYJd 888, 889, 832 NYS2d 871 [2007]). Here. plaintiffs fai led to proffer 
c-vidence in admissible fo rm that the Town's alleged negligence caused or immediately resulted in 
damage to their property (see Yarborough 11 City of New .York, supra: Denio v City of New Rochelle. 7 1 
AD3d 717. 895 NYS2cl 727 [2d Dept 201 OJ: NfcCartlzy v City of Wlrite Pfaills. 54 AD3d 828. 863 
>JYS2d 500 [2ct Dept 2008 1). Thus . pla in ti ffs hav ing failed to raise an issue of fac t by submitting 
evidence in adm issible form to show that the derendant e ither affi rmative ly created the condition causing 
plaint iffs damages or made a special use of the property. defendant Town is entitled to summary 
judgment. 
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Plaint iffs oppose the Tom1 ·s motion but admit. in their response to dd\:·mlant Tom1 of 
Hunt ington· s notice to a<l rn i L ··that they ne,·er contracted or communicated \\·i Lh Lhe To,vn of Hu mi ngtun 
du ring Lhe requested Lime period. complaining about drainage at or near plain tiffs property:· As 
discussed abovi.:-, the opposition to the Town·s motion by defendants Still'well and Mesq ui ta is untimely. 
In any e\'ent. Sti ll well test ilied at his deposition that he did not make any complaints to the Town 
regarding drainage on his property prior to the subject inc ident. Even if the Court were to consider the 
late opposi tion papers by Sti II well and Mesquita. the lack of prior \.\Til1en notice to the T u\\'n establ ishcs 
the Tc)\\ n's entitlement to summary judgment dism issing plcii ntiffs · complaint and the co-deknclant·s 
cross cla ims. 

The Court directs that the claims as to which summary judgment was granted are hereby severed 
and that the remair~ing claims shall continue (see CPLR 3212 [ e] [ I]). 

,. 

Dated: Ju ly 8. 2016 

FINAL DISPOSITION _X __ NON-FINAL DISPOSITION 
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