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SHORT FORM ORDER TSR INDEX No. _10-27260

CAL No. 14-00587MV

SUPREME COURT - STATE OF NEW YORK
LLA.S. PART 37 - SUFFOLK COUNTY

PRESENT:
Hon. JOSEPH FARNETI MOTION DATE _8-4-15
Acting Justice Supreme Court ADJ. DATE 12-3-15
Mot. Seq. # 008 - MG: CASEDISP
# 009 - XMD
_________ = X
BOBBY RIDDICK, EWALL & EWALL. ESQ.
Attorney for Plaintiff
Plaintiff, 946 Park Avenue
Huntington. New York 11743
- against - ZAKLUKIEWICZ, PUZO & MORRISSEY, LLP
: Attorney for Defendants Tuthill & Suffolk County
2701 Sunrise Highway. P.0O. Box 389
[slip Terrace, New York 11752
SUFFOLK COUNTY PUBLIC :
ADMINISTRATOR AS ADMINISTRATOR OF FRANKLYN A. FARRIS, ESQ.
THE ESTATE OF LEON PERLSTEIN, Suffolk County Public Administrator
DECEASED. MICHAEL G. TUTHILL, 300 Center Drive
COUNTY OF SUFFOLK and SUFFOLK Riverhead, NY 11901
COUNTY DEPARTMENT OF PUBLIC
WORKS TRANSPORTATION DIVISION, RICHARD T. LAU & ASSOCIATES
300 Jericho Quadrangle, P.O. Box 9040
Defendants. Jericho, New York 11753
X

Upon the following papers numbered 1 to 54  read on this motion and cross motion for summary judement : Notice of
Motion/ Order to Show Cause and supporting papers _1 - 12 ; Notice of Cross Motion and supporting papers __13 - 24 : Answering
Affidavits and supporting papers _25 - 41:42 - 47 ; Replying Affidavits and supporting papers _48 - 51: 52 - 54 ; Other ___: (and

after-hearing cotnseHn-supportandopposed-to-the-motton) it is,

ORDERED that the motion by defendants Michael Tuthill and the County of Suffolk for an Order.
pursuant to CPLR 3212, granting summary judgment in their favor is granted; and it is further

ORDERED that the cross motion by defendant Suffolk County Public Administrator, as
Administrator of the Estate of Leon Perlstein. deceased, for summary judgment dismissing the complaint as
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asserted against it on the ground that plaint 1 did nor sustain a =serious injury ™ as detined in Insuranee 1aw

YO (d s demald. ssanom,

In Juls 20700 plaimut! Bobby Riddick commenced this action to recover damages tor personal mjuries
he alleged]y sustamed as the result of a motor vehicele acetdent that occurred on County Road 39 m the Town
ol Southampton on November 100 2000, The aceident allegedly happened when a vehiele driven by | eon
Perlsiein collided with the rear of a public bus owned by defendant County ol Suttolk and driven by
detendant Michael Tuthill. At the time of the collision. plaintifT was ridieg as a passenger in the bus. By his
bill of particulars. plaintilt alleges he sullered various injuries due to the cecident. included a partial patelia
tendon tear inhis right knee. multiple dise bulges in his cervical and lumbar regions. lumbar radiculopathy .
and bilateral ulnar neuropathy. e also alleges that the accident exacerbated preexisting neck. back. knee
and wrist conditions. and that he was totally disabled for 10 months duc to his injuries.

By Order dated Mareh 23, 2012, this Court granted a motion by Leon Perlstein for an order joining
for wial this action with a personal injury action pending in this Court. assigned Index Number 4301920710,
brought against him by Mathew Patrick. another passenger on the bus. Months later. on August 9. 2012,
[ con Perlstein passed away. Subsequently. counsel tor plamtitl. the Suftfolk County defendants. the Suftolk
County Public Administrator. Franklyn Farrts. and the law (irm of Richard 1. Lau & Associates. which had
been representing 1.eon Perlstein prior to his death. exeeuted a stipulation that provides. in part. that the
Suftolk County Public Administrator. in its capacity as administrator of Perlstein’s estate. is substituted as
detendant in place of Perlstein. The stipulation was so-ordered by the Court on June 212 2013 mne pro hiie
1o Ny 16, 2013,

By Order dated June 1. 2013, the Court denied a motion by the Sutfolk County Public Administrator
for summary judgment on the issue of serious injury on the ground that there was no evidence that the Public
Administrator had retained the law firm of Richard T. Lau & Associates to represent the estate ol [eon
Perlstein in this action, Further, the Court also denied a motion by defendants Tuthill and County of SulTolk
for summary judgment on the issue of liability on the ground that the alfidavit of service fatled to indicate
that such motion was served on the Public Administrator. Howewer. the denial ol the motions was without
prejudice to renewal within thirty (30) days of the entry of the June 1. 2015 Order upon proof that Richard 1.
Iau & Associates is authorized to act in this action on behalf of the Public Administrator.

Defendants Tuthill and County of Suffolk now move for an order granting summary judgiment
dismissing the complaint against them on the ground that Leon Perlstein™s negligence wis the sole proximate
cause of the subject accident. Aliernatively. the SufTolk County defendants argue plainti1s alleged injuries
do not meet the No-Fault Law’s “serious injury™ threshold set forth in Insurance Law § 5102 (d).

[nsurance Law § 3102 (d) defines “serious injury™ as ~a personal injury which results i death:
dismemberment: signilicant disfigurement: a fracture: loss of a fetus: permanent loss ol use ol a body organ.
member. function or system: permanent consequential limitation of use ol a body organ or member:
significant limitation of use of a body function or system: or a medically determined injury or impairment of’
a non=permanent nature which prevents the injured person from performing substantially all of the material
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acts which constitute such person's usual and customary daily activities for not less than ninety davs during
the one hundred cighty dayvs immediately following the oceurrence ol the injury or impairment.”

In order to recover under the “permanent loss ol use™ category, pliantif nyust demonsteate o total Toss
ol tse o a body organ. member. [unction or system (Qberly v Bangs Ambulunce. 96 NY 2d 295, 727 NYS2U
AR [2001 ). To prove the extent or degree of physical limitation with respeet o the “permanent
consequential lmitation ol use of a body organ or member™ or a “signieant limitation of use of o body
function or system”™ categories. cither a specific percentage of the loss of range ol motion must be ascribed.
or there must bea sulticient deseription ol the “qualitative nature™ of plaintlTs imitations. with an objective
hasis, correlating plaint (7S Iimitations to the normal function, purpose and use ol the body part tsee Perl v
Meher. 18 NY 3 208, 936 NYS2d 635 [2011]). A minor. mild or slight limitation of use is considered
mstenilican within the meaning of the statue (Licari v Elliott. 37 NY2d 230, 455 NYS2d 570 | 1982]).

On amotion lor summary judgment. the defendant has the initial burden ol making a prima facic
showing. through the submission of evidence in admissible form. that the injured plaintifT did not sustiin
ssertous injury” within the meaning of Insurance Law § 5102 (d) (see Gaddy v Eyler. 79 NY2d 955, 582
NYS2d 990 | 1992 |: Akhtar v Santos. 57 AD3d 593, 869 NYS2d 220 | 2d Dept 2008]). The detendant may
satisfy this burden by submitting the plamtiffs deposition testimony end the affirmed medical report of the
defendant’s own examining physician (see Moore v Edison, 25 A3 672, 811 NYS2d 724 | 2d Dept
2006|: Farozes v Kamran. 22 AD3d 458, 802 NYS2d 706 [2d Dept 2005]). The failure to make such a
prima facie showing requires the denial of the motion regardless of the sulficiency ol the opposing papers
(se Winegrad v New York Univ. Med. Ctr.. 64 NY2d 851, 853, 487 NYS2d 316 | 1985]: Boone v New
York City Tr. Auth.. 263 AD2d 463. 692 NYS2d 731 [2d Dept 19991

Here. the SulTolk County detendants made a primea facie showing that plaintil? did not sustain a
serious injury within the meaning of Insurance Law § 3102 (d) through the alfirmed report of moving
defendants” examining physician (see Bailey v Istam. 99 AD3d 633,953 NYS2d 39 [ Ist Dept 2012): Sierra
v Gonzalez First Limo. 71 AD3d 864. 895 NYS2d 863 [2d Dept 2010 ] Staff v ¥Yshua. 539 N1D3d 614, 87
NYS2d 180 |2d Dept 2009]). On September 9. 2013, approximately three years and ten months alter the
subject accident. moving defendants™ examining orthopedist. Dr, Jay Nathan, examined plaintiftand
performed certain orthopedic and nearological tests. including the straight leg raising test. Lachman’s test
MeMurrny s test. Finkelstein’s test. Tinel s test. and Phalen’s test. Dr. Nathan found that all the test results
were negative or normal. except for positive Tinel's test for the median nesve of plaintif™s both wrists. 1
Nathan found that there was no spasm in plaintf1™s cervical and Tumbar resions. although there was mimimal
tenderness therein. Dr. Nathan also performed range of motion testing on plainuf!™s cervical and
thoracolumbar spin. clbows. wrists, hands and knees. using a goniometer to measure his joint movenient. 1r.
Nithan found that plaintif" exhibited normal joint function in his cervieal e nd thoracolumbar spin. elbows.
wrists, hands and knees. Dr. Nathan opined that plaintif! had no disability at the time of the examination (sed
Willis v New York City Tr. Auth.. 14 AD3d 696. 789 NYS2d 223 | 2d Dept 2005]).

Further. at his deposition. plainttt testified that he was unemployed at the time ol the accident. and
that he was not contined 1o bed or home following the accident. Plaintitf testified that after the subject
accident. he was taken by ambulance 1o an emergency room and was discharged on the same day. Withimn
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week alter the aceident, e went ta Bastern Tsland Medieal Care where he received physicad therapy and
chiropractic treammems for almost two vears. Plaintif? testified that there is no activin that hie is unable 1o
perform and he had difficulty playing basketball. ranning and lilting over iy pounds. Plaintif?™s deposition
testimony established thar his myuries did not prevent him from performing “substantially all™ of the naterial
acts constituting his customary daily activities during at least 90 out ol the first 180 days Tollowing the
accident (see Burns v MeCabe, 17 AD3A 1111794 NYS2d 267 [4th Dept 2005 Curry v Felez 243 XD
42,063 NYS2d 63 | 2d Dept 1997]).

s, the Suttolk County defendants met their initial burden ol establishing that plamtl) did not
sustain a permanent consequential limitation of use ol a body organ or member or signiticant lmitation ol
use of o body function or system. and that he was not prevented from performing substantiatly all of his usual
and customary daily acuvites tor 90 of the first 180 days following the accident within the meaning of
Insurance Law § 3102 (d) (see Gonzalez v Green. 24 AD3d 939, 803 NYS2d 430 | 3d Dept 2005]).

[he burden. therelore. shifted to plaintil o raise a triable issue of fact (see Gaddy v Exler. supra). A\
plamtlt claiming injury within the “limitation of use™ categories must substantiate his or her complaints ol
pain with objective medical evidence showing the extent or degree of the limitation of movement caused by
the mjury and its duration (see Ferraro v Ridge Car Serv.. 49 AD3d 498, 854 NYS2d 408 | 2d Dept 2008 |:
Mejia v DeRose. 35 AD3A 407, 825 NYS2d 772 | 2d Dept 20062 Laruffa v Vai Ming Lau. 32 A1)3d 990.
S2TNYSN2d 042 | 2d Dept 2006 Cerisier v Thibiu. 29 AD3d 507. 815 NYS2d 140 | 2d Dept 2006]). To
prove significant physical limitation. a plaintiff must present either objective quantitative evidenee of the Toss
ol range of motion and its duration based on a recent examination of the plaintif! or a suflicient description
of the ~qualitative nature™ of plaintiff™s limitations, with an objective basis. correlating plaintiff™s limitations
to the normal funetion. purpose and use of the body part (see Perl v Meher. supra: Toure v Avis Rent A Car
Systems, Inc.. 98 NY2d 345, 746 NYS2d 865 [2002]: Rovelo v Voley. 83 AD3dA 1034, 921 NYS2d 322 | 2d
Dept 20111, A minor. mild or slight limitation ol use is considered insignificant within the meaning of the
statute (seo Licari v Elliott. supra: Cebron v Tuncoglu. 109 AD3d 631, 970 NYS2d 826 | 2d Dept 2013 ),
Furthermore. a plaintifT claiming serious mjury who ceases treatment alter the aceident must oller a
reasonable explanation for having done so (Pommells v Perez. 4 NY3d 566, 574, 797 NYS2d 380 [2005]:
vee Vasquez v John Doe #1.75 AD3d 1033, 905 NYS2d 188 |2d Dept 2010|: Rivera v Bushwick
Ridgewood Props., Inc.. 63 AD3d 712, 880 NYS2d 149 [2d Dept 2009]).

In opposition. plaintil! contends that the motion by the Suffolk Couny defendants for summan
jidgment must be denied on the ground that they failed 1o submit proof that Richard 1. Lan & Associates is
authorized to act i this action on behalt of the Public Administrator. Toweser, plaintiff™s such contention is
without merit sinee such proof was submitted with the eross motion by the Public Admimistrator. Plainaff
also argues the Sulfolk County defendants™ expert report is insuflicient to mect their burden on the motion,
Plamtitl contends that the positive Tinel's test results for his wrists raise a trable issue as to whether he
sustained a “serious injury™ as delined in Insurance Law §5102 (d). However. the mere existence of carpal
tunnel syndrome is not evidence of a serious injury in the absence of objective testing ol the extent and
duration ol the alleged physical limitations resulting from the injury (see Jacobs v Slaght. 37 AD3d 679, 830
NYS2d 166 [2d Dept 2008 Patterson v N. Y. Alarm Response Corp.. 43 AD3d 636, 830 NYS2d 114 | 2d
Dept 2007]). PlaintIT further argues that the medical reports prepared by his treating physicians raise o
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triable issue as o whether he sutlered injury within the “significant imitation ot use”™ category of Insurangee
Faw € 3102 (d) 1o opposition. plaintill submits his own alfidavit and the sworn medical reports and
atfirmations ol Dr. Richard Scars: Jri. Dr. Daniel Korman. Dr. Stephen Fromne Dr. Elliot Fisenberger. Dy,
\ndrews Thwang. Dr. Richard Sicgmann. Dr. Thomas Dowling, Dr. Arjune Abbasi. Dr. Danicl Brandenstenn.
and D Sondea Prefler,

The swarn report of Dr, Sears 1s insulficient to defeat summary judement. Dr. Scars” report. dated
November 15, 2009, set forth plaintif s complaints and the findings. inclading the lmitations in his ceryvical
and Tumbar joint funcuon, measured during range of motion testing, Dr. Sears. however. failed o state how
he measured the joint function in plaintifts cervical and lumbar spines in his report. The Court can only
assume that Dr. Sears™ tests were visually observed with the input of plaintiff. The lailure w state and
desertbe the tests used will render the opinton insutticient (see Harney v Fombstone Pizza Corp, 279 \1)d
OUO. TTONYS2A 704 | 2d Dept 2001 |2 Herman v Charch. 276 AD2d 471, 714 NYS2d 87 | 2d Dept 2000()

Ihe ssworn reports of Dr. Korman are insufficient to defeat summery judgment, Dr, Korman's
reports. dated January 6. 2010, February 16, 2011, October 31. 2014, and November 24, 2014, indicate that
he performed range of motion testing on plaintilTs cervical and lumbar regions and knees on November 17.
2009, December 21, 2009, January 15, 2011, and September 8. 2014, Dr. Korman found that plaintilt had
range of moton restrictions in his cervical and lumbar regions and knces, However. like Dr. Scars. Dr
Korman lailed to state how he measured the joint function in plaintil™s cervical and lumbar spines in his
reports (se¢ Harney v Tombstone Pizza Corp, supra: Herman v Church. supra).

The sworn reports of Dr. Fromm are insullicient to defeat summary judgment. Dr. Fromm's reports.
dated December 9. 2009 and January 6. 2010, sct forth plaintiff™s complaints and the findings. including the
limitations in his cervical and lumbar joint function. measured during range of motion testing. Dr. Fromm
failed 1o state how he measured the joint function in plaintiffs cervical ard lumbar spines in his reports (see
Harney v Tombstone Pizza Corp. supra: Herman v Church. supia).

I'he sworn alTirmation. dated November 10. 2014, of Dr. Eisenberger is insulficient o defeat
summary judgment. Dr. Eisenberger's affirmation indicates that according to the MRT examination of
plaintdTs lumbar spine. performed on November 30, 2009. he had buleing dises at 1.3-1.4. [ 4-1.5. and | 3-
ST However. Dr. Fisenberger failed to proffer an opinion as (o the canse of the lumbar injury noted in his
report (sed Scelreker v Brown. 91 ADSA 751,936 NYS2d 283 | 2d Dept 20121: Sorto v Morales. 35 AD3d
718. 868 NYS2d 67 [2d Dept 2008 |: Collins v Stonre. 8 AD3d 321. 773 NYS2d 79 | 2d Dept 2004 ]).

The sworn altirmation. dated November 18, 2014, of Dr. Hwang is insullicient to defeat sunmman
udgment. Dr. Hwang's altfirmation indicates that aceording to the MRI examination of plaintiff™s right knee,
performed on November 23, 2009, he had full thickness tear in his right kaee. However. Dr. Hwang failed w
profier an opinion as to the cause of the right knee injury noted in his report (see Scheker v Brown. supra:
Sorto v Morales. supra: Collins v Stone. supra).

Ihe sworn atfirmation. dated November 13, 2014, of Dr. Siegmann is insulTicient to defeat summin

Judgment. Dr. Sicgmann’s alfirmation indicates that according to the MRI examination of plaintill™s cervical
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spine. performed on February 16, 2010, he had bulging dises it C3-C4 through Co-C70 Flowever, Dr
Sicgmann failed to profier an opinion as to the catse of the cervical injury noted in his repont (vec Sefreker v
Brovwn. supra: Sorto v Morales. supiea: Colliny v Stone. supra),

Lhe sworn atfirmation. dated November 17, 20140 of Dr. Dow ling s insullicient to defeat stannin
judgment. According to the atfirmation. Dr. Dowling saw plainttt and performed range of motion testing on
his cervical region on March 1. 2010, Dr. Dowling found that plaintift had range ol motion restrictions in his
cervical region. However. Dr. Dowling failed to state how he measured the joint function in phuntitl™s
cervical spine in his atlimation (see Harney v Tombstone Pizza Corp. sapra: Herman v Chuarch. supira).

[he sworn report of Dr. Abbasi is insufficient to defeat summary judegment. Dr. Abbasi’™s report.
dated March 16, 2010, set forth plaimtf17s initial complaints and the findings. including the limitations in s
cervical joint function. measured during range ol motion testing.  Dr. Abbasi failed to provide the normal
range ol motion measurements for the cervical joint (see Quintana v Arena Transport, Inc.. 89 AD3d 1002,
O33NYS2 379 | 2d Dept 2011 |: Johinson v Tranquille. 70 AD3d 645, 892 NYS2d 896 |2d Dept 2010]).
Morcover. Dr. Abbasi lailed to state how he measured the joint Tunction in plaintifl™s cervical spine. The
lailure to state and deseribe the tests used will render the opinion insulTicient (see Harney v Tombstone
Pizza Corp. supra: Herman v Church. supra). Dr. Abbasi provided reither evidence ol range ol motion
limitations nor a qualitative assessment ol plaintiff™s lambar spine.

[he sworn report of Dr. Brandenstein is msulficient to defeat summary judgment. Acecordmye to Dr.
Brandenstein’s report. dated November 11, 2014 he did not examine plaintiffs cervical and lumbar regions
until October 12,2010, almost 11 months after the accident, and submitied no objective medical evidence
contemporancous with the accident (see Hencliy v VAS Express Corp.. 115 AD3d 478, 981 NYS2d 418 | Ist
Dept 20142 Soho v Konate. 85 AD3d 522,925 NYS2d 456 [ 1st Dept 2011 |z Toulson v Young Han Pae. 13
AD3d 317, 788 NYS2d 334 | 1st Dept 2004])).

Fhe sworn reports of Dr, Pleffer are insulficient to defeat summary judgment. Here. Dr. Plefter’s
MRI report. dated August 17, 20130 indicates that according to the MRI examination ol plaintil”s Tumbar
spine. performed twenty days after the subject accident occurred. he had herniated dises at L3-14 and 1-H1 5.
[However. Dr. PefTer failed to proffer an opinion as to the cause of the lumbar injury noted in her report (see
Scheker v Brown. 91 AD3d 751. 936 NYS2d 283 |2d Dept 2012 |: Sorto v Morales. 35 AD3d 718. 868
NYS2d 67 |2d Dept 2008]: Collins v Stone. 8 AD3d 321. 778 NYS2d 79 |2d Dept 2004]). Morcover. as W
plaimtilCs right knee. Dr, Pleffer’s report. dated Auogust 17. 2013, indicates that she reviewed the x-ray report
ol plaintif s right knee. performed on the day of the accident. which indicates that there was no evidence of
acute fracture. there was patellofemoral degenerative joint discase. and the possibility o a small jomt
cflusion was raised on the lateral projection. Dr., Pleffer also reviewed the MR report of plaimtil?™s right
knee. perfornied 13 days tollowing the accident. which indicates that there was “pre-existing
osteodegencrative disease with pre-existing intrameniscal intrasubstance degeneration™ and that there was
“no conclusive evidence for meniseal tearing. pathologic joint effusion. subcutancous soft tissue contusion.
hone bruising. recent (e trauma-related) fracture. or dislocation,”™ Dr. Pleffer further indicates that the
partial-thickness tendon tearing in the patella “may (in part) be attributable to the subject accident.”™ The
mere existenee ol a tear in tendons, as well as a tear in a ligament. is not evidence of a serious injury in the
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absence of objective evidence ol the extent of the alleged physical limitations resulting from the mjury and
its duration (see Reseh v Morreale. 74 AD3A 1043903 NYS2d 120 | 2d Dept 2010]: Little v Locoh. 71
AD3A 837,897 NYS2A 183 [2d Dept 2010): Ciancio v Nolan. 65 AD3d 1273, 885 NYS2d 767 | 2d Dept
2009 Niles v Lam Pakie Ho. 61 AD3d 657. 877 NYS2d 139 |2d Dept 20091y Dr. Pretter provided neither
evidence of range of motion limitations nor a qualitative assessment o! plantills right kKnee. Morcover. the
unallirmed medical reports of Southampton Hospital. Fastern Island Medical Care. Dr. Korman., Dr. Nichael
Benanti. Dr. Eisenberger. Dr. Hwang. and Dr. Justin Zack, submitted by plaintif1 are insufficient to raise a
triahle issue of fact. as they are not in admissible form.,

Finally. plaintift failed to ofler competent evidenee that he sustained nonpermanent injuries that el
him unable 1o perform his normal daily activities for at least 90 of the 18C days immediately following the
accident (see John v Linden. 124 AD3d 398, 1 NYSAd 274 | 2d Dept 20150 I Chung Lim v Chrabaszez. Y3
AD3A 930, 944 NYS2A 236 | 2d Dept 20122 Rivera v Bushwick Ridgewood Props., Inc.. 63 \XD3A 712, 880
NYS2d 149 | 2d Dept 2009]). Thus. the SutTolk County defendants™ motion for summary judgment
dismissing the complaint based on plaintiff™s failure to meet the serious injury threshold is granted.

Accordingly. the cross motion by the Public Administrator for summary judgment dismissing the
complaint on the ground that plaintiff did not sustain a “serious injury™ as defined in Insurance Law §3102

() is denied. as moot,

Dated: September 9. 2016 GRANTED

SEP -9 2016
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