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SUPREME COURT O_F THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: _HON. FRANK P. NERVO PART IAS MOTION 4
; - : _ _ Justice o
- : : =X INDEX NO. 160097/2017

ACE AMERICAN INSURANCE COMPANY,

MOTION DATE 04/07/2020

Plaintiff, :
ainti MOTION SEQ. NO. . 002

-V- .
ASEM PHYSICAL THERAPY, ARTHUR AVE MEDICAL .
SERVICES A/K/A ARTHUR AVE COMPREHENSIVE
MEDICAL HEALTH SERVICES, P.C.,EPIC PAIN
MANAGEMENT & ANESTHESIA A/K/A EPIC PAIN
MANAGEMENT & ANESTHESIA CONSULTANTS LLC,NY
CHIROPRACTIC REHABILITATION CARE A/K/A NY
CHIROPRACTIC REHABILITATION P.C.,TRINITY
MEDICINE P.C.,AMC PSYCHOLOGY P.C.,,TAO :
ACUPUNCTURE P.C.,PEDRO TORRES-JIMINEZ, MD, - DECISION + ORDER ON
ALMATCARE MEDICAL SUPPLY INC.,JEREMY » MOTION
WHITFIELD A/K/A JEREMY WHITFIELD, D.C,,
P.C.,GABRIEL MEDICAL P.C..ELSANAA PT, MICHAEL
GEORGE ALLEYENE A/K/A MICHAEL GEORGE
ALLEYNE, M.D., P.C., ANDRE JOCELYN DUHAMEL (C.B.),
JOANNA KUSHETSKY A/K/A JOANNA KUSHETSKY, PT," :
SUFFICIENT CHIROPRACTIC CARE, PLLC,BENJAMIN : ' o~ ’ ~
CHANTELLE, MARITZA ALLEYNE : '

Defendant.
: X

Plaintiff seeks an order, pursuant to CPLR § 3215, for a default Judgment against

defendants The motion is unopposed.

“This matter stems from an alleged motor vehicle aecident causing injury to
defendants Benjamin Chantelle and Mdritza Alleyne (hereinafter “driving defendants”).
The driving defendants rented_»..e'l vehicle owned by the Hertz Corporation and insured.by
plaintiff, The police report indicates the driving defendants’ Vehiele rear- ended another'

vehicle in Brooklyn, although the section of the report providing from an estimated cost

of damage was left blank (MV-104 Report - NYSCEF Doc. No. 35). Plaintiff contends
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that the driving defendants thereafter bégén extensive medical treatment for injuries
alleged to have resulted from the accident, despite not reporting injuries af the accident
scene and the accident causing only minimal darﬁage to the subject Vehicies (Padover
Afﬁrméltion at p. 3 - NYSCEF Doc. No. 32). »Plaintiff, in essence, alleges the, a(':cident-
was intentional and an insurance fraud scheme.

As an initial matter, plaintiff admits it has failed to perfect service, despite being
granted a previous extension to do so, upon Pedro Torres-Jiminez, MD, J ererﬁy
Whitfield a/k/a Jeremy Whitﬁeld, D.C,, .P'C" Andre Jocelyn Duhamel (C.N.), and
Joanna Kushetsky a/k/a Joanna Kﬁshetsky, P.T.. Consequently, plaintiff cbncedes.
dismissal of the action against these unserved defendants is proper (Padover

Affirmation at p. 3 — NYSCEF Doc. No. 32).

CPLR § 3215(a) provide_s that a plaintiff may obtain a default judgment when a
defendant has failed to appear or plead. The plaintiff must provide proof of service of
the summons and complaint, proof of the underlying faéts constituting the claim, and i
pfoof oif dgfault (CPLR § 3215(f); see also SRM OF II 2012-1 Trust v. Tella, 239 AD3d

599 [1st Dept 2016]; Green Tree Servicing, LLC v. Cary, 106 AD3d 691, 692 [2d Dept

2013]).

Here, the defendants have failed to appeaf on this motion, and plaintiff has
provided proof of service of its summons and complaint on defendants (Affidavits of
Service — NYSCEF Doc. No. 34, 39, and 41). Plaintiff has also established the

defendants are not entitled to no-fault benefits or supplementary
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uninsured/ underinsured motorist coverage (SuUM/ [lM) under the instant polioy due to
the staged and intentional nature of the accident, as yvell as the defendants’ fallureto
appear‘for exami_nation. under oath or snbscribe and teturn the transcripts of their

. examinations under oath (see generall_z) Hertz Vehs., LLC v. Gejo, LLC, 161 AD3d 549
[1st Dept 2018]; Padoyer Affirmation at p 5and Boucher Afﬁrmation at p. 13-24 -
NYSCEF Doc. No. 32). Therefore’, plaintiff has :r_net its'bn.rden nncler CPLR § 3215 and

established the facts underlying its claim and the defendants’ default.
Accordlngly, itis

ORDERED that the actlon is d1sm1ssed as agamst Pedro Torres-Jiminez, MD Jeremy
Whitfield a/k/a Jeremy Whitfield, D.C., P. C, Andre Jocelyn Duhamel (C.N. ), and
Joanna Kushetsky a/k/a Joanna Kushetsky_, P.T. for want of personal Jurlsd1ct1on; and it-

is further .

ORDERED that plaintiff's motion for default Judgment is granted as against ASEM
Physical Therapy, Arthur Ave Medical Semces a/ k/a Arthur Ave Comprehenswe
Medical Health Services, P.C., ‘Eplc Pain Management & Anesthesia a/k/a Eplc Pain
Management & Anesthesia Consultants LLC NY Ch1ropractlc Rehabilitation Care a/ k/ a
NY Chiropractic Rehabllltatlon P.C, Tr1n1ty Medicine P C.,AMC Psychology P.C.,, Tao
Acupuncture P.C., Almatcare Med1eal Supply INC,, Gabrlel Medical, P.C., ELSANAA PT,
Michael George vAlleyne a/k/a Mlchael George Alleyne,'M.D., P.C., Sufﬁcient h
‘Chiropractic Care, PLLC, Benjanlin Chantelle, and Mar_itza Alleyne'(“(lefaulting

defendants”); and it is further
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|
ORDERED that the defaulting defendants are not entitled to no-fault benefits for the

vehicle accident alleged to have occurred on September 23, 2016; and it is further
v _ . , o

ORDEVRED that within ten days of its entry by -th-e Clerk, plaintiff shall serve a copy of

T this order with notice ef entry on ASEM_ Physical Therai)y, Arthur Ave Medical Services
a/k/a Arthur Ave ‘Comprehensive Medical Heal’;h Seryices, P.C., Epic Pain Management
& Anesthesia a/k/a Epic Pain Managerrlent & Anes’th"esia Consultants LLC, NY |
Chlropractlc Rehabilitation Care a/k/aNY Chlropractlc Rehablhtatlon P.C, Tr1n1ty

|  Medicine P.C., AMC Psychology P C., Tao Acupuncture P.C, Almatcare Medlcal Supply |

I | INC., Gabriel Medical P.C, ELSANAA PT, Michael George Alleyne a/k/a Michael |

George Alleyne, M.D., P C, Sufﬁc1ent Chiropractic Care, PLLC, BenJamm Chantelle

Maritza Alleyne, the County Clerk, and the Clerk of the Trial Support Office..

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT.
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