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At an JAS Term, Part 3 of the Supreme Court
of the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic
Center, Brooklyn, New York, on the 9th day

of September, 2020,

PRESENT:
HON. CAROLYN E. WADE,

Justice,

nnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnn

CYNTHIA IMMA’CULADA Lopez,
Judgement, Order, & Desision

Plaintift, o »
- against - | Index No. 502465/14
' - Mot. Seq. No, 13, 14, 15

BELL SPORTS, INC., EASTON-BELL SPORTS, BELL
HELMET, CORP., BELL-HELMET, INC., THE TOWN .
‘ ' N

OF SOUTHAMPTON, MATTHEW STEVENS and
ISABEL STEVENS, . o
' I iy <
: 5B o
k] i

Defendants, Lo

AN e e . R 4 e

THE TOWN OF SOUTHAMFTON, :;‘f”
. | N
Third-Party Plaintiff, ' oy -
: . -

-against-
BIcYCLE SHOW U1.S. and GLENN GOLDSTEIN,

Third-Party Defendants.

BICYCLE SHow U.S, LTD g¢/h/a “BICYCLE $SHOWsS U.8.”
and GLENN GOLDSTEIN,
Second Third-Party Plaintiffs,
~Bgaingt- :
SUFFOLK. COUNTY WATER AUTHORITY,
Second Third-Party Defendant.
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"Third Third-Party Plaintiff,
~against-
SUFRQLK COUNTY WATER AU’I‘HQRI'EY,
T‘hu'd Thlr‘d-PﬂLty Defendam

e n e e e v S m X
The following eﬁled papers read herem ' ~ Papers Numbered

Notice of Motion and Affidavits (Affimations) Annexed 400-401; 436-437; -
: ﬁ - 458-459, 465-466
Opposing Affidavits (Affirmations) | | 468, 473,475, 476;
" | 477.479: 482483,
| 485, 489
Reply Affidavits (Affimations/Affidavits) | ‘ 491, 404, 497, 498;
' 502: 500

Upon the foregoing papers, third-party defendants/second third-party plaintiffs
Bicycle 8hows U.S. LTD s/h/a Bicycle Sh.o_ws U.S. (“Bicycle Shows™) and Glen Goldstein

Goldstein™) move, pursuant to CPLR 3212, in motion s’equenc:e number 13, for an
order _grg,nting summary judgment ‘dismisging defendant/third-—pérty plaintiff/third third-
party plaintiff the Town of SomhamptOn’Q(_Southampton) third-party claims, as well as all

. crogs-claims and counterclaims aigserted agai‘nﬁt Bicycle Shows and Mr. GoidStein.
AI-tern-at:iQely, B‘icy'cle Shows and Mr. Goldsteln inove; pursuent to CPLR 3212 (g) and
CPLR.3,21 1, for an order limiting ié-sues to be addressed -at ﬁle time of {rial, and dismissal

of any and all claims asserted by S..d-uthampton against Mr. Goldstein.
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Second third-party defe.ndant/_thi}'d -tluii'dxmpal‘ty 'defendant Suffolk Cowmity Water
Authority (“Wa’ter Authority”ymoves, pursuant fo CPLR 3212, in motion sequence number
14, for an order granting summery judgment dismissing all third-party complaints and
crossclaims against it, | |
“ -S'-earthahpton moves, pursuant (o CPLR 3212, in motion sequence number 15, for
an order granting summary j‘udgment dismissing the complaint and all oross-claims
asserted against it.! :
Background
Plaintiff Cynthia Immaelilada Lopez (“Ms. Lopez™) commenced thisaction with the
filing of & summons and complaint on March 21, 2014.2 | Ms. Lepez alleges that on :
June 1, 2013, she suffered injuries when her bicycle struek a-defective conditioﬁ on South
Country Road 111 Soutl%-ampten wfﬁaile participating in Ride to Montauk 2013, an event
“organized by Bleycle Shows. Various other actions were cemmenced- Which WEre
eventually consolidated, and Jmned for triat under the instant index number Addltlonally,
muﬂtiple third»party actions Were: instituted, after the commencement of Ms. Lopez’s
action; resulting ‘iI;l the instfant .case:é? B |
The claims of 'impert for resolut'i;on of the instant motions. are as follows: (1) Ms.
Lopez seeks recovery of dameges against Southampton, among others, asserting that it _ |

. negligently maintained South Country Read; (2) Southampton, in turn, asserts claims

! In the substance of the motion, %uthampwn fails to over address or raise any arguments coneerning any
potential crossclaims, As such, to the extent such crosselaims may exist, this judgment, order, and decision
does not resolve any such claims,

? Plaintiff initially comenced separate actions, whmh wers eventual ly eo cmsohdated under the instant index
number,
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sounding in contractual indemnification, common law indemnification, contribution, and
breach of contract against Bic,ycleé Shows and. Mr. ‘Goldstein; (3): Southampton aléo
commenced a third-party action é,-gainst Water Authority smndihg in cofn-mon law
illdemnifica;ti011 and coniribution; and (4) Bicycle Shows and Mr. Goldstein then
comm-enéed its third-party actton against Water Authority asserting causes of actions for
common-law indemnification and contribution.

As aforementioned, Bicycle'Shows and Mr, Goldstein now move for an order

" granting summary judgment, dismissing all causes of actions asserted -against them by

Southampton, or in the alternative, dismissing those causes of actions asserted against Mr,
Goldstein, individually. Water Authority moves for summary judgment seeking dismissal

of all claims against it, Southampton moves for an order seeking dismissal of the

" complaint,

The Parties’ Positions
Bicycle Shows and M. Gdldstem ’s Motion for Stmmary Judgment
Bicycle Shows and Mr. Gol:d‘stéin’s core position is principé,lly twof‘ol-d: first, the
undetlying a.cti'on'against Southampton commenced by Ms. Lopez must be dismissed as
Southampton. did not receive prior W&itt@ﬂ notice of the alleged defectnor did it create the

defect or maintain special use over the area; thus, Southarmpton’s claims against them

cannot survive; and second, Southampton’s claims for indemnification, breach of contract,

and contribution are untenable, as Bicycle Shows complied with the contract, and was not

negligent in any capacity, which would warrant the imposition of lability against it,

Further, Bicycle Shows and Mr. Goldstein argue that regardless of either of these

4
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- contentions, there are no allegations which would watrant plercing the corporate veil
subjecting Mr. Goldstein to individual lability.

In support of these arguments, Bicycle Shows and M. Goldstein proffer the

deposition festimonies of: (1) Bouthampton’s Superintendent of HighwayS and
Commissioners of Public Woerks, Aiexandar Gregor (Superintendent Gregor); (2)
Southamptqn’s Town Clerk, Sundy Schetﬁaeyer (Clerk Schen'neyér); 3) Soﬁthamp}on’s
Laber Crew Lezade1 Nathaniel Roagh (Clew Leader Roach); (4) Mr. Goldstein; {(3yWater
Authority Constructmn Mamt;ename Administrator, Frederzck Berg (Administrator Berg),
_and (6) Southampton’s Assistant Crew Leader, Craig Carpenter (Ass1stant Crew Leader
‘Carpentﬁ_:r). | J
~ Bicycle Shows and Mr, Goldstein specifically note that Superintendent Gregor

attests that he performed a seaxl'eh_ﬁdr prior written notices received by Southampton
repéﬂizng any defects o.ﬁ South Country Roud and fbund none, Furtiwr fhéy contend that
Superintendent Gregor also testtﬁed that Southampton had perfmmed no work on the
roadway at Ieast ten years prior to Ms Lopez 8 acmdents however, Supermtendcnt Gregor -
uncevered documents and information that Water Allﬂlorlly filed permits, and performed
work at the subject location relating Lo a water main in 1999, some fourteen years prior to
Ms. Lopez’s gccxdant. Thus, Bicycle ‘Shows and Mr, Goldstein argue that bouthampt@n is
entitlgd o summary judigtﬁient, .dfsmﬁssing;'Ms. Lepez’s claims, as it neither recefved prior
written notice of the alleged defect nor did it create the alleged defect. As such, they argue
such a finding neccssnaies dismissal of all claims agamst them, as Southampton’s claims

_are dependent on a finding of Hability against 1t -
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Alternati\;eiy, they posit that regardless of any culpability on Southampién’s part,
any clalms against Bieygfe Shows and Mr. Go_%l..dstei‘n, nev-ertheless; must be dismissed,
Critically, they argﬁa_ that they did not have any duty, a}zthoriiy, or ability to maintain the
.alléged defect which caused M3. Lopez’s injuries. Additionally, they argue that the mere
' f-ss-uance of & parade permit did not constitute anfy special use of the foe;dway or place upon
them any additional exposure to liability for property defects, Thus, the contribution and
comnon law indemnification claims must be dismissed.

With respect to contractual iindemniﬁcation;}Bicyole Shows and Mr, Goldstein
argue the exhibited indemnity agréement is a contract of adhesion, i§ ambiguous, and must
be read against the interests of Séﬁthamptonl Addressing the breach of contract claim,
Bicycle Shows and M, (?raldstéginA ¢§11tend that suéh a claim is wholly unfa@deﬁ, as the
sole basis for such a claim is 'B.icyc?‘le Shows alleged failure to name Southampton as an
additional insured. Supporting 'fheir position, Bicyble Shews and Mr. Goldsteir; proffer
certain insurance documents, which demohstrate that Bicycle -Shows’ insurer accepted
: Sout‘hampton as an .additional.insured and tendered a defense of it in the instant action,

Finally, Bicycle Shows and Mr. Goldstein assert tﬁat all c_auses of action as asserted
against Mr. Goldstein must be dismissed, aé there is no basis to pierce th'e corporate veil,
They proffer various documents demonstrating that Bicycle Shows was dul;y mcorporated
in the State of New York, and that Southampton issued the permit to Bicycle Shows, not
'to Mz, Goldstein as an individual. In this regard, Bicycle .S.howé and Mr, Goldstein assert
that Southam-pton’s third-party complaint fails to allege any facts which are sufﬁciem to -

pierce the corporate veil.
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| Southampton submits partial opposition, contending that Bicycle Shows is neither
entitled to dismissal of its common law and contractual indemnifications claims nor 1ts
cpntributien claims, It maintains that di'smisss_l, of these causes of action are premature, as
questions of fact remain as ts Bicycle _Shows’ duty td p_.rotéct participants involved in the
Ride to Montauk 2013, as the event drganiz;er. Southampton also argues that the parade
permit requires that Bicyele Shows ihdemniﬁes it for émy liability that it was exposed to as
a result of the event, Specifically, jSouthampton references portions of Mr Goldstein’s
testimony wherein he attests to the various measures and responsibilities. Bicycle Shows
undertook in preparation, and during the course of the event. .Soitihampton' argues that
such evidence raises q_uestions of fact that must be resolved by the jury. .Furt'h.sr,
Southampton stresses that, antrary to Bicycle Shows contentions, the indemnity
agreement is neither ambiguous nor dees it constitute a contract of adhesion. It maintains
| that such agreements are routinely enforced, and fhé;t if it s found liabie for damages owed
to Ms. Lopez, the contract requires Bicycle Shows to indemnify it for any potential
judgment, |
Ms. Lopez_,- in opposition, argiies that questions of fast remain preventing dismissal
of her ¢laims against Southampten. Sﬁpﬁerting her position, Ms, Lopez proffers the expert
affidavit of Nicholas Bellizzi, P.E. Ms. Lopez asserts that Mr. Bellizzi’s opines that
'Southampton’s actions created a dﬁngerous condition, which led to the injuries she
isﬁstai‘ned.l Thus, Ms. Lopez argues that such expert ev‘id'ence precludes thc% granting of

summary judgment in Southampton’s favor.
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Additionally, Ms. Lopez assérts the testimony of Cfew Leader Roach demonsirates
 that, even if there was not prior wri;tﬁen notice, Sauthamﬁton had-actual notice of the defect,
| as its employees routinely inspected the are@, and would have observed the condition of
the subject location. Ms, Lopez mainfains that this fact prevents the dismissal of her action
against Southampton, Ms. Lopez also a&serts that Bicycle Shows and Mr. Goldstein’s
mgun{ents concernmg the mdemmty agreement are unfounded. Ms. Lepez argues the
indemnity language is unambiguous and clear, requiring Bicycle Shows to indemnify
Southampton should it be- found hable for injuries resulting from Ride to Montauk 2013,
In reply, B1cycle Shows and Mr, Goldstem reassert their various contentions raised
in their initial moving papers. They mamtam that since Southampton did not oppose the
branches of their motion seeking dismissal of all claims as asserted against Mr. Goldstein,
and diﬁsmi‘ss:al'of the- breach of éenﬁ-‘act claim, such relief must be granted as unopposed.
-Addressmg Ms, Lopez’s opposmon, Bwyole Shows and M1 Goldstem principally argue
that she does not have standmg to oppose its mot1on to the extent it seeks dlsmlssal of the
causes of action soundlng in :contractual indemnification, common-law 1nc_1emn1ﬁcat10n,
and contribution. As to her position that Southarﬁptoﬁ ié not entitled to summary judgment v
in its favor, Bicycle Shows and Mr, Goiclst__ein assert that Mr, Bellizzi’s expert affidavit is
of no evidentiary value as it is wholly speculative. Likewise, they assert Mr. Bellizzi"s
affidavit does not provide sufficient evidence rebutting the deposition testinrony
demonstrating that Southamptont did not create the a‘l’léged defect,. as Mr, Bellizzi failed to

establish that the defect was created by Southampton’s affirmative acts.
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Water Auth ority’s Motion Jor Summam; Judgment
- "Water Authority argues thai there is no legal basis to impute a duty on it o
indemudfy either Bicycle Shows, Mr. Goldstein; or Southampton nor did any of its conduot
constitute a negligent .aét contfi‘butiﬁg to Ms Lopez’s injuries, wérranting the survival 0f
the third-party plaintiffs’ contributions claims. Proffering ;ihe aforementioned deposition
testfmonie-'s, Water Authority contends fhat though it pérformed work at the subject site
fourteen years prior to Ms. Lopez.éccident, such work was .c;)mpleted api:ropriatély as
evidenced by So&thampton’s-approvél of the work; and the fact that it received no written
| notices fdeniifying any defects regarding its wor,k.‘ Further, it-argues it had no cluty to
maintain the roadway, as the sole entity with authorify to maintain South Country Road is
Southampton. Additionally, Water Authority contends that itg .Wo‘;-k ‘at the subj eét locatidn,
and maintenance of a water main in the -vim;iniiy does not constitute special use of the area,
which would subject it to lability for injurieé at thé subject locatiéh. |
Supporting these contentions, Water Authority specifically highlights Administrator - |
Berg’s deposition testimony, wherein he describes the work Water Authority completed in
| 1999, Siﬁﬁiarly, Water Authoﬁiy highli?ghts Crew Leader Roach’s depesition testimony,
wherein - he prbvicted that an emplojéeepf Scuﬂxémpton inspected the -Wﬁter Authority’s
jobsite; specifically, the paving of South Countfy Road, and approv;ng of thé completed
job, Thus, Water Authc;rity afgues ﬁlat there is 1o basis to ﬁnd it was ﬁegl,igent; thus, its
third-party plaintiffs’ contribution claims and indemnification claimy must be dismissed.
| M. Lépez opposes the motion, asserting that Water Authority failed to establish its

prima facie case entitling it to summary judgment. Ms. Lopez asserts that Water Authority

9 .
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failed‘to pmffer evidence dcmonstrﬁting that it properly sgale’& the pavement and failed to-
demonstrate it properly restored South Cbuntry Road for safe -usé. She also mainta-ihs that
| Water Authority may not simply use the duration of time as evidence that it did not engage
m neglect; as precedent establishes 1_%ha't the mere passing of time aione does not constitute

. evidence that 8 public entity's work du:l not create a defective condition.

Alternatively, Ms. Lopez pl'eéents Mr, Bel’ﬁzZi’s afﬁdévit, and argues that thére are
triable issues of fact precluding the granting of summmy judgment to the Water -Authoﬁty.
Specifically, Ms, Lepei asserts Mr. Bellizzi’s affidavit attests to a defect identified as scale,
wh;ioha immediately caused the unravelling of South Country Road, and led to her injuries:
Thus, even if the Court is to find Watgr Authofity established its priina facie case, M.
Bellizzl’s affidavit creates triable is-s;ués of fact as to whéther Watér Aﬁthority céﬁtributed
to Ms. Lﬁiaez’"s injuries. Further, .éhe argues that in circumstances, as here, where it is

~ unclear precisely when and where repairs were made, and whether the répairs were
" negligently performed, the .gr‘anﬁing of & summary judgment in favor of an enti-ty that may
have conflsribu‘;@d to the occurrence c‘f e aocident is improper. |

In reply, Water Authority contends th&t Ms. Lopez does not have standing to
ch-alleri-ge its motion for summary judgment. In this regard, Water Authority maintains t’hat
-con-trolﬂrng precedent provides that # plaintiff .i-s not aggriéved by a .thir-part_y action;
therefore, he/she does not have stéjlding o cﬁql’lenge a third-party defendant’s motion for
summary judgment seeking dismissal of the ﬂﬁrd—apar‘ty cmﬁplaint. Water Aptlxoirity further
asserts that contrary to Ms, Lopez’s pbsi’tio;m it is not arguing that the mere ﬁ.éssagé of time

demonstrates that its work was performed in a non-neglect manner, but rather highlights

10
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the numaroﬁs inspections, and oﬁservations in the roadway that never ident-iﬂad any defect,
Additionally, Water Authority submits that Ms. Lopez’s expert, Mr. Bellizzi, supports its
position that its work was‘ completed in an apptopriaté, non-negligent manner. Thus, Water.
Authority contends that its motion must be granted as unopposed, or alternatively, Ms.
: Lopei?:s opposition fails to defeat its prima facie entitiement to sumiﬁa-ry judgment.
' Samlmmptan 's Motion for Summary Judgment'

In support of its motion for sﬁmmaww judgment, Southampton protfers, ambng other
evidence, the affidavits of Clerk 8 chermeyer and Superintendent Gregor, and the
deposition testimony of Administrator Berg. Southampton argues that as it enacted a prior

- written notice statute, it may only be held liablé for injuries resulting from é.defecﬁvd
condition where ‘i’c received prior wfitten notice concerning the alleged defect, unless ah
exception exists, and it is properly alleged. Southampton posits that the only theories of
-1"1abi1ity Ms. Lopez asserts against it are that it (a) r_e'cei‘véd puox written notice, and/or (b)
afﬁrmatix-re:l-y createdt the defect through an act of negligence which iqnmédiiately resulted
in the subjject defect. It contends that the affidavits and deposition 'iestimonjf clearly
dembnsi*rate that Bouthampton never feceived any prior wiitten notice of ény alleged defect
at the subject location, and that it had not.peffm'med anj/ work which caused the d_efective
condition. It argues that the evidenoe produced only demonstrates that Water Authority
performed work af the subject location sorn-e‘fomte‘en years prior to the accident, bﬁt that

. Southampton was not actively involved in that pﬁoject. Thus, Southampton maintains it
has demonstrated its entitlement to .summaéf judgment dismissal of Ms, Lopei’s complaint‘

against it.
11
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In opposition, Ms, Lopez pfihcipally raises issues of spoliation, arguing that Crew
Leadet Roach testified to inspecting the roadway on nﬁmerous occasi.ons, taking notes, but
discarded them after a period of time. Ms. Lopez contends that such conduct precludes the
granting of =suﬁ1ma1-*y judgment in SoUthamptmfs favor, as there must be a negative
inference drawn based upon the destruction of potential evidence which may demonstrate
Southampton had actual notice of .the, defect or written acknowledgement of the defect.
Additionaliy, Ms. Lopez again proffers Mr. Bellizzi’s éxpert affidavit, which she
m@intains, creates questions of ;fa'Qt that precludes an ‘acce‘ferated judgment. Water
Authority submits partial Qpposi-tioﬁ%to Southampton’s.motion to the extent that it seeks to

- impute liability against it. It as%erts_ that no evidence has been proffered to demonstrate
that it pefformed its work negligentl& in 1999. |

In reply, Southampton wholly rejects Ms. Lopez’s cbnteﬁtion that the lack of .

pute a negative inference suggesting actual notice of the defect. Southampton

records i
argues that even if it had actual notice of the alleged defect, it would be of no consequence,
v

ag aclual notice does not satisly the priof written notice requireméﬁts or constitutes an
exception to the prior written gn.tice' statute. Addressing Mr. Bellizzi’s expert affidavit, “
Southampton asserts 'that he'fails to establish that any alleged defect \;vas immedia{ely
' .cﬂeated"by it. Further, it argﬁes that Mr, Bellizzi’s conclusieﬁsam 'Wl;orliiy- speculative, and
. are not supported by any e_videnée oi; scho‘léarly' bagis. Thus, Sb;uthampton argues that it is

entitled to summary judgment, dismissing Ms. Lopez’s complaint.

12
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Discussion
On a motion for summary judgment the court’s function is issue ﬁnding, not issue
é‘eterminatiron (see Trio Asbestos Re_moval_Corp. v Gabriel & Séiacé_a Certified Pub.
Accouniants, LLF, 164 AD3d 864,. 865 [2d Dept 20.17'8] [internal citz‘:ttions. omitted}). “A
party moving for summary jﬁdginen% must d;:moﬁstrate that ‘the cause of action or defense

shall be established sufficiently .‘to': warrant the court as a matter of law .in directing

judgment’ in the moving party's favor” (Jacobsen v New York City Health & Hosps. Corp.,

22 NY3d 824, 833 [2014], guoting CPLR 3212 {b]). “[TThe proponent of a summary

fudgment motion must make a prima facie showing of entitlement to judgment as a matter
of law, tendéring sufficient evidenc'e to demons}rate the absence of any-matetial issues of
fact” (Avlyarez v Prospect Hpsp._, 6& NY2d-320, 324 [1986] [iriternal citations omitted]).
“Onece this showing has been made,hqweVgr,ﬁhe burden shifts to the p_aﬁy opposing the
motion for summary judgment to pr;)_duce e.v.identiary pr_oéf in admissible form sufficient

to establish the existence of material issues of ' fact which require a trial of the act_ioﬁ”'(fd.,

citing Zuckerman v City-of New York, 49 N'Y2d 557, 562 [19861). In other words, “plaintiff

need only raise a triable issue of fact regarding the element or elementé on which the

defendant has made its prime facle showing” (McCarthy v Northern Westchester Hosp.,

139 AID3d 825, 826 [2d Dept 201 6] [internal quotation marks omitted]).'

“In determining a motion fur ffsumrﬁary;judgment, the evidence must be viewed in
the light most favorable to the nonmeving paity, and all reasonable inferences must be

resolved in favor of the nonmoving paxty” {Santiago v Joyce, 127 AD3d 954, 954 [2d Dept

13
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2015] [internal citations o:mittéd]). “To grant summary judgmmf itmust clearly agipear that
no materlal and triable issue of fact is presented” (Sillman v Twentieth Century-Fox Film
Corp., 3NY24d 395, 404 [1957] [internal citation omitted]). Further, “[sJumimary judgment

is o drastic remedy which should only be employed when there ig no doubt as to the absence'

of triable issues” (Stukas v Streiter, 83 AD3d 18, 23 [2d Dept 2011] [intetnal citation -

. omitted]; see also Andre v Pomeray, 35 NY2d 361, 364 [1974]).

“Generally, where . . . a muricipality hag enaeted a, prior wfittén notice statute, ‘it

-may not be subjected to liability for 'injuries caused by an improperly maintained étreet or
sidewalk unless it has received v;&itte;a ﬁdtice of time defec » (Weinstein v 4C'.o-unty of

' Nassazz, 180 AD3d 730, 731 [2d ep‘; 20201, quéting Cimino. v. County of Nassau, 103

AD3d 883, 884 [2d Dept 2013]). Neither constructive ndtice nor actual notice of an alleged

defect is sufficient to impute lliieibiliﬁy where amunicia_lity has a prior written notice statute
(ﬁee Charles v City of Long Beach, 136 AD3d 634, 635 [2d Dept 2016]; Factor v Town of

Isdip, 136 AD3d 634, 635 [2d Dept 2015]: Chirco v City of Long Beach, 106 AD3d 941, -

943 [2d Dept 2013]).

However, “[t)]wo exceptions to the prior written notice reguirement have been
recognized, namely, where the locality created the defect or hazard through an affirmative

act of negligence and where a gpecial use confers a special benefit upon the locality” (Nigro

v Vil of Mamaroneck, 184 AD)3d 842, 842 [2d Dept 2020] [internal quétation marks :and-

citations omitted). “The affirmative negligence exception is limited to work by the
[municipality] that immediately results in the existence of a dangerous condition” (Lewak

v Town of Hempstead, 147 AD3d 919, 920 [2d Dept 2017] .[iﬁternal quotations fnarks and

14
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citations omitted]). Evidence that a dangerous vondition developed over time, even where

negligence is attributed to a munigipality, is insufficient to impose liability under the

affirmative negligené,e exception (see Yarbof-ough v City of New York, 10 NY3d 726, 728

[2008]). Whereas “Tt]he special use exception is reserved for situations where a

municipality derives a special benefit from the property unrelated to the public use” (Budoff

v City of New York, 164 AD3d 737, 739 [2d Dept 2018] [internal citations omitted] -

[wherein the court found e municipalities’ installation of bicycle lanes did not constitute

4 special nse]).

Section 287-1 of Southampton’s Town Law provides:

“No civil action shall be maintained against the Town of
Southampton or the Town Superintendent of Highways for
damages or injuries to person or property sustained by reason
of any highway, bridge or culvert being defective;out of repair,
umsafe, dangerous or obstructed unless. written notice of such

" defective, unsafe, dangerous or obstructed condition of such

highway, bridge or culvert was actually given to the Town
Clerk or Town Superintendent of Highways and thére was a
Jailure or neglect within a reasonable time after the giving of
such notice to repair or remove the defect, danger or
obstruction complained of, and no such action shall be
maintained for damages or injuries to person or property
sustaified solely in consequence of the existence of snow or ice
upon any highway, bridge or culvert unless written notice
thereof, specifying the particular place, was actually given to
the Town Clerk or the Town Superintendent of Highways and

. there was a failure or neglect to cause such snow or ice to be

removed or to make the place otherwise reasonably safe within
a reasonable time after the receipt of such notice™ (emphasis

- added).

Thus, Southampton may enly be subject to liability for injuries sustained By Ms. Lopez if

it received prior written notice of such defect or if its affirmative negligence immediately

_15
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created the alleged defective condition in South Country Road, as these are the only bases
of liability alleged by Ms, Lopez (see Beiner v Village of Scarsdale, 149 AD3 679, 680

~ [2d Dept 20177; see also NY St Cts Elec Filing [NYSCEF] Doc No. 460 at 27-31 [wherein
Ms. Lopez does not allege the special use exceptién']). Stated c;onverse_ly, S.outﬁampton is
entitled to accelerated judgment  dismissing Ms. Lopez’s claims againét it, if it
demonstrates that it had no pr_i:or; written notice of the alleged defect; and -did not
immediately create the aiieged&efe&étive cqndition through an affirmative act of negligence
(see Marshall v City of New York, 52 AD3d.586, 586-587 [2d Dept .2098;] [wherein Second
Department affirmed dismissal of pIé-i11tiff¥biﬁyic£§st‘-s action alleging injmri‘és gff"ter striking
a pothole when defendant City established it did not have prior written notice and did not

. commit an affirmative negﬁgént act :immedi'ately- creating the. defective condition]).

In the instant -éase, Southampton. established its prima facie entitlement to judgment
as & matter of law, dismissing Ms. Lopez’s negligence action against it, by proffering
 sufficient evidence demansirating 11; neither .re@eive.d‘ prior written notice of the alleged
defect which caused her injuries nor did it take any affirmative negligent actions which
immediately created the alleged defgctive .condition. Southampton’s prior written notice
statufe 1*éq-uires ti_hat‘the Tawn Clerk or the Town Sﬁperintendant of Highways receive
actual Written notice of the alleged _defect (see Southampton Town Law § 287_»1). The
testimonies of Cletk Schermeyer and Superintendent Gregor reflect that'both individuals
reviewed and searched for r.elevant records maintained by Southampton, and the records
reflected the absence of it, specifically the Town Clerk and Town Superintendent of

Highways, being in receipt of any written notices of defects in the subject arca prior to Ms, '

16
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Lopez’s accident (see Cle%k:Schémeyer deposition tr at 36, lines 4-17, at ;, Superintendent
Gregor deposition. tr ét 15, lines8-16). Moreover, the various depositions proffered by the
parties, and the affidavits presented in support of Souﬂqaﬁptoh"s motion demonstrate that
no conduet by it resulted in thg immediate creation of a defect _(‘Suﬁerintendent Gregor
deposition tr at 32, lines 8-16; Assistant Crew Leader Carpenter deposition tr at 10, lines
4~.8; aff Supei‘inﬂ:andent Gregor at 2, -prara;. 2 Z[wherein all individuals attest fo Sduthmnpton
performing no work at the subject location]). Thusg, Southampton‘demonstrated its prima
facie entitlement to accelerated iudg;inent. |

In response, the burden shift$ to Ms Lopez to produce evidence demonstrating a
triable issue of fact defeating Southampton’s prima facié showing (see Zuckerman, 49
NY2d at 562). Ms. prez failed to raise a triable issue of fact. Ms. Lopez’s éé,nslzenﬁén
that the absehce of written notes and rep;)rts of inﬁema'l employees of Southampton require
a nggétive inference is of no consequence, as éven the existence of such internal notes and
reports would constitute actual notice, but would nonetheless fail to satisfy S_outhanﬁptoﬁ’s
‘pxa"i@r written nl;)tice statute (see Chdrles, 136 AD3d at 635; Factor, 136 AD3d é-t 635;
Chirco, 106 AD3d at 943). Ms. Lopez’s reliance on Bruni v City of New York (2 NY3d
31'9); which shé argues stands ffor the propositien that a departmental written
acknowlédgement of a defect satisfies the pri-of written notice requirement, is unfounded.
In Bruni, the Coﬁrt of Appc—‘;als imetpretedAa specific statute ‘which included a provision
cohcarnin_g “written acknowledgment” of defects by the New York City Depaﬂme-nt of
Tr'a;nspo.rtatioﬂ Such precedent is of no consequence in the instant action, as

Southampton’s prior written notice statute does not contain a like provision. Thus, the
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general ’prir-lci-iples that neither gctuél nor constructiw}*é notiee satisfy a prior writted notice
statute apply in the.instant m-aﬁef (Charles, 136 AD3d at 635; Factor, 136 AD3d at 635;
| Chirco, 10'6 AD3d at 943). | |
| Addressmg M, Belhzzx 8 expert affidavit, such proffexed evidence faﬂs to raise
triable issues of fact. Contrary to Ms. Lopez s assertion, Mr. Beil1zz1 s expert opmlon dogs
" not pﬁfovide evidence that Southatnpton"_s negligence immediately resulted in the defect
which caused her injuries. Mr. Bellizzi’s afﬁda\?it sp’eciﬁcélly opines that Southampton’s
. aﬁts_ resulted in a defect and "‘fhat thc defect -éonstitﬁted ‘scale,’ wh1ch probably occurred
when & work ¢rew cut open,til;e rcﬁﬁl, which ‘caused or -hastened. the unraveling’ of the ,
overlqyaf the roadway” (aff Mr. Bellizzi ét 3, para 5 [emphasis added]). While |
Mr, Bellizzi. attests that_ 51.1011 défect, that is scale, “immediately creat[ed] a hazard,” he
qualifies this opinion, 'bﬁ‘fmﬂler éverring'ﬂlat the sqa’le_z “caused the unraveling of the |
averlay of the .roadway”_ (fd; é;‘_c 4, para n. -Thﬁs, while-Mr. Bellizzi’s expert evidence
| sugpests that Sputhampton was éeglitgent in some capacity, its négligence did not
‘imme;diatetyfcreastq the defective co;ndiiaiémzm which caused .M‘_s". Lopez’.‘s injuries, rather this
_defective condition developed 'ovef a périé;ei of time ;\fﬁén the roadway un-r.aVeled (see
Wilson v Jncarpomted Vil, of Hempsmad 120 AD3d 665, 666-667 [2d Dept 2014]; Diazv
City of New Yorfc 56 AD3d 599, 600- 601 [2d Dept 2008] [“even if a municipality performs
negligent pothole repair, where the defect develops over time with environmental wear and
tear, the affirmative negligence exoeptmn is mapphcab e”]). Accordingly, Southampton

- motion for summary Judgment d-lsi.mssmg Ms. Lopez’ s-c:lannsl againgt it is .granted..
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As summat.ry judgment dﬁsmis-sing all claims against '...Sflmthampto:n is granted,
Southampton’s third-party claims .-against Water ‘Authori{y-, Bicycle 8hows and Mr,
Goldstein sounding 'in common-law illdeﬁlniﬁcation and contr’ibution are likewise
dismissed, Such claimsare precendiﬁﬁned upan a finding of liability against Southampton;

~ thus, do not s.uwive (see Curreri v f}eﬁi-taga Prop.‘ Inv. Trust, Inc., 48 AD3d 505, 507 [2d
Dept 2008] [“[t]he principle of common-law, or implied, inde'rnniﬁcation permits one who
‘has been compelied to pay for the wrong of another to recover from the wrongdoer the
damages it paid to the mjured p-aﬁy”], see also CPLR 1401 [* persons who are subject to

,. Liability for damages . . . may cleim contmbutzon”] [emphasis added]). Accordingly, thosé'

. branches of Water Authoafity, Bicycle 'S.‘hﬁws- and Mr Gold'stei11;:$ motions seeking
dismissal of these causes of action are -grarited |

Addressing South&mpton 8 r&mammg claims for breach of contract and contractual
mdemmﬁcatmn against Mr. Goidstem, 1nd1V1dually, such claims are also hereby d itsmlssed
Southampton’s third-party complaint makefs no allegations that Mr, Goldstein “exercised
complete dominion and control ow-er'_ the corporation and used such dominién and control
to commit a frand or Wfong, against” it (Flushing Plaza Assoc. #2 v Albert, 102 A.D.3d
737, 738 [2d Dept 2Q 13]). In aé&itiaﬁ,. Mx Goldstein proffers sufﬁcient evidence
demqnstra,ﬁng that he never engaged with Southampton in his individual capaeity. The |
évidenéé_reveals that he only engaged with Southampton in his corporate capacity as
principal of Bicycle Shows (see generally Maggio v Becca Constr. Co.,229 AD2d 426 [2d
Dept 1996]). - Specifically, Mr. Gti;ldét@in proffers, among other evidence, a personal |

affidavit attesting that “I sighed the permit application and “Indemnity Agreement’ as

19
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President of Bicycle Shows, net [sic] in my indi-vidu%il capacity” (aff Mr. Goldstein at 4,
para 21). Further, Southampton prbfférs cotrespondence and the permit, which likewise

demonstrates that it dealt with M. Goldstein only in.his corporaté -,capac:,ity (NY St Cts

Elec Filing [NYSCEF] Doc No. 469]) Thus;. th_osei causes of «a_ctio,n" are dismisséd against
Mr. Goldst.ein, |
Flnally, So&thampton § causes of action soundlﬁg in contractuaI 1ndemn1ﬁcat10n
" and breach of contract as agamst Bicycle Shows are hkew1se d1smlssed Bmyole Shows
established its entitlement to summary Judgment dlsmlssmg these causes of action by
proﬂel ing cerfain m&uranee ﬂocuments demonstratmg that 1t procmed msmance for -
Southampton, as requued by the permrt and that Southampton accepted the tender of .

cover&ge:, and did not ineur fees '(see NY St CtsElec Filing [NYSCEF] Doc No. 433])7.3

3 The mdemmﬂcratlon agreememt h@tween Bicycle Shows.and Southampton prov1des

In consideration of lssuance by {Southampton] of a Parade Permit,

_ [Bicycle Shows) valuntarily agrees to indemnify and hold [Southampton]
and its officers, employees, and agents harmless from and against any and
all loses, ll'abllmes, damages, or costs sustained by any persons for
personal injury, death,” or property damage. arising out of or as a
consequence to the Parade.

[Bicyele Showsl “fiwther agrees to indemnify and hold harmless
[Southampton)] and its e}fﬁcers, employees, and agents from and against -
any and all losses, liabilities, damages, or costs which may be imposed -
upon, incurred by or asserted against [Southampton] by reason of any act
of omisston of [Bicycle:Shows], which result'in damage or inj ury of any
kind to any person or any property and which arises out of or is any way
cohnected with the event permitted by thls permlt” (NYSCEF Doc No.
469).

Thus, as Bleycle: Stows procured insyrance naming Southampton as an additional insured, and such
insurance tendered the policy, and provided representation for Southampton, Bmycle Shows wholly
satlsf ad its contractual 1equiremenls '

20

26 & 21



. I NDEX NO. 502465/ 2014
RECETVED NYSEEF: 89/38/2626

Accordingly, Bicycle Shows’ matior for summary Jjudgment dismissing Southampton’s
claims for contractual ind,emniﬁcatién and breach of vontract is gr.anteﬂz |
To the extent not specifically addressed herein, patties’ remaining contentions have

been consxdered and found to be euher merxtless and/or Moot. Accordmgly, itis

ORDERED that Bicycle Shotws and Mr, Goldsteif®s motion for summary judgment

is granted and if is further; .
ORDERE'D that Water Authority’s motion for summery judgment is granted and

it is fu1'the1, '
ORDERED that Southampton s motion for summary judgment is granted;

This constitutes the-decision, ;ordar and judgment of the court, _
} ( /7 o me
g

Honorable Carolyn E. Wadle ™.,
Acting Supreme Court Justieé i*_:i
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