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Executive Summary

The Comprehensive Civil Justice Program, which introduced Differentiated
Case Management (DCM) to New York State in January 2000, has achieved dramatic
results. Alternative dispute resolution has been incorporated into case processing,
specialization has ensured that cases with unique needs receive appropriate attention,
and automation has made the courts more accessible to the public. Most importantly,
cases are being processed more efficiently and effectively.

The numbers tell much of the story. While civil filings remained steady over the
past five years, the time between the filing of a Request for Judicial Intervention (RJI)
and disposition decreased by 37%. The average time to resolve a case before DCM was
606 days. After DCM, that number has been reduced to 380 days. Courts are not only
resolving cases more quickly, but resolving them in greater numbers. Since DCM, Judges
in the Supreme Court disposed of almost 109,000 more cases than were filed. Inshort,
the public, whose lives can be so deeply affected by the outcome of litigation, has been
provided with improved, reliable case resolution.

These significant accomplishments are the result of the hard work and dedication
of Judges, attorneys and non-judicial personnel throughout the State. Because of them,
innovative programs have been implemented that accommodate local legal cultures and
court resources. Judges, the bar and court staff also have been instrumental in suggesting
improvements to facilitate case management and to enhance the services that are
provided to litigants and jurors. This report is the result of their thoughtful comments
and recommendations.

The recommendations contained in this report are summarized below.



Case Management

The distinction between pre-Note of Issue and post-Note of Issue standards and
goals for civil cases should be eliminated and replaced by a standard and goal
that runs from the Request for Judicial Intervention (R]JI) to disposition. By
establishing a time frame that takes into account the entire life of a civil case,
Judges will continue to monitor case progress but have more discretion in
adjusting discovery schedules to the needs of individual cases. The current
discovery periods for the case tracks should be retained as firm guidelines.

The success in reducing the time to disposition under Differentiated Case
Management should be recognized by reducing the overall standards and goals
for civil cases to 20 months from RJI to disposition for an expedited case, 24
months for a standard case, and 27 months for a complex case.

An extended track for exceptionally complex cases should be established with an
overall standard and goal of 32 months and a discovery milestone of 20 months.
The tolling capacity, currently available in the criminal and family standards and
goals, should be extended to civil cases. Events such as bankruptcy, appellate
stays, and insurance liquidations should toll the running of the standards and
goals clock in civil cases.

The role of non-judicial staff in case management should be expanded for Judges
to devote their time to substantive issues. Non-judicial staff can identify the
appropriate case track, assist counsel in resolving discovery disputes, and conduct
compliance conferences, referring those issues to the Court that require judicial

intervention.
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III.

Automation

Automation should be used to replace court appearances where appropriate. A
policy of e-scheduling should be implemented that would provide for automated
preliminary conferences. Attorneys would be permitted to e-mail agreed-upon
discovery schedules to the court for a Judge’s approval. If successful, this concept
could be extended to compliance conferences.

Bar code technology should be tested to track the progress of orders and
judgments from submission for signature to the County Clerk’s Office. A pilot
project in New York County should experiment with the use of this technology.
All local Court Part rules should be readily available to the bar and public on

the court system’s website.

Specialized Parts/Tailored Justice

The specialized treatment of commercial, matrimonial and guardianship cases
has resulted in these cases being resolved more efficiently and should continue.
Medical malpractice actions also benefit from specialized treatment and, where
practicable, specialized parts should be established for these cases.

A set of Model Rules for the Commercial Division has recently been drafted
and should be considered for the standardization of practice in the Commercial
Division.

A Center for Complex Litigation should be established for the management of
the most complex, non-commercial, civil cases.

Methods to improve the handling of guardianship cases should be developed. A
Model Guardianship Part in Suffolk County will soon consolidate all court
proceedings concerning an incapacitated person before one Judge and incorporate
the best practices developed nationwide in this area, including mediation and

volunteer monitoring.



A statewide case management system for guardianship cases will be
introduced in Spring 2005. This automated system will track guardianship cases
from the initial stage and monitor the filing of statutorily required reports and
accountings. Most importantly, it will allow Judges to ensure that court-appointed
guardians and court examiners are fulfilling their statutory responsibilities and
take immediate corrective action when they are not.

The court system should actively work with not-for-profit organizations to
expand the use of institutional guardians throughout the State. This approach
has worked successfully in Westchester County with the Family Service Society
of Yonkers. Later this year, a similar program will begin in Kings County using the
Vera Institute of Justice as the institutional guardian.

A child-centered custody model should be developed to promote the resolution
of custody disputes in a way that minimizes the negative impact on children. This
year, a Model Custody Part will be developed that focuses on a “Children Come
First” model. It will apply the best practices for custody disputes including
mediation, stress management, counseling, and links to appropriate services.
Practice Groups should be established for Judges who sit in specialized parts
and for Judges who handle tort cases. The Practice Groups will develop best
practices manuals for Judges, develop appropriate training, and provide forums for

the exchange of ideas.

New York City Cases
Civil cases against the City of New York should be incrementally included in the

differentiated case management program. Non-judicial DCM Case Managers
should be assigned to high-volume City Parts to monitor compliance with DCM
milestones.

Motion practice for City tort cases should be reduced and streamlined. A pilot
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project in Kings County will enforce a rule that no discovery motion can be
filed without first having a conference call with the assigned Judge. As part
of this project, the concept of an essentially paperless motion should also be
explored for City cases.

Meaningful post-Note of Issue settlement programs for City cases should be
instituted in each county in New York City. The neutral evaluation program in
New York County has generated a substantial number of dispositions on City
cases. To that end, Neutral Evaluators should be designated and trained to

conduct settlement conferences for post-Note City cases in other counties.

Alternative Dispute Resolution

The use of Summary Jury Trials, pioneered in the Eighth Judicial District as an
efficient, effective tool for the disposition of civil cases, should be expanded
throughout the State.

The use of Neutral Evaluators for Tort Actions, successfully employed in New
York, Erie and Monroe Counties, should be expanded to the largest counties
throughout the State.

Mediation as a means of resolving custody disputes should continue to be
explored. A pilot project in New York County has recently provided this
alternative to litigants in contested matrimonial actions. A Supreme and Family
Courts mediation program will soon begin in the Eighth Judicial District. Rosters

of trained mediators should be available in every District.

Civil Juries
The court system should continue to explore methods to maximize the settlement
of cases before jury selection. To that end, a pilot project in Bronx County will

test whether, in a high-volume jurisdiction, a mandatory conference before the

£
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assigned trial Judge, prior to jury selection, is an effective settlement tool
that will reduce the need for a jury to serve as a catalyst for reaching an
agreement.

The court system should explore the feasibility of involving Judges directly in
the supervision of civil jury selection. A pilot project should be considered to
designate a Judge, as part of a rotational assignment, to welcome jurors,

open voir dire in the empaneling rooms, monitor the progress of jury selection,

and be available for juror questions.

Foreclosure Procedures
In those instances where foreclosure sales are conducted in or near a court facility,
Administrative Judges should ensure that the court provide adequate security

and an orderly process at the site of the auction.

The above recommendations are designed to build on the demonstrated success

of the Comprehensive Civil Justice Program. While they are based on input from Judges,

court staff, and practitioners throughout the State, further opportunity for comment is

appropriate. Accordingly, there will be a 60-day period following the release of this

report during which Judges, non-judicial staff, the bar and public are invited to comment

on these recommendations.

Comments should be sent to:
Hon. Ann Pfau
First Deputy Chief Administrative Judge
25 Beaver Street
New York, New York 10004

E-mail: CC]P@courts.state.ny.us



Thereafter, implementation of those recommendations that are adopted will take
place through a statewide operational committee that will include designees of the
Administrative Judges and the Deputy Chief Administrative Judges for New York City
and for the Courts Outside New York City and the individual courts.



Introduction

New York’s management of civil cases advanced significantly in 1999 with
the issuance of the Comprehensive Civil Justice Program (CCJP) by Chief Judge Judith
Kaye and Chief Administrative Judge Jonathan Lippman. The core of CCJP was the
adoption of a Differentiated Case Management (DCM) plan for civil caseloads-a
modern, sophisticated approach that seeks to match the judicial and non-judicial
resources of the court to the needs of the case.

Inherent in the DCM approach to case management is the concept that
affirmative oversight of the entire case process-from assignment of a Judge to
resolution—is essential. Further, DCM identifies milestone events in the life of a case
and calls for the establishment of time frames for the completion of those events. Since
not all cases are identical, key to the DCM approach is the designation of case
management tracks that categorize cases by level of complexity. Tracking by complexity
fulfills the primary DCM principle of matching court resources to case needs.

Beyond adopting the DCM case management model for New York, the 1999 Civil
Justice Program set forth initiatives to address a host of issues that affected the timely
and efficient resolution of civil cases. Those initiatives included the specialized treatment
of specific case types: commercial cases, cases in which New York City is a defendant,
matrimonial matters, and guardianship proceedings under Article 81 of the Mental
Hygiene Law. The Program also focused on the more efficient use of jurors and the
expansion of alternative dispute resolution.

In 2004, five years after adoption and implementation of CCJP, the Chief Judge
directed a statewide review of its impact and success, as well as recommendations for the

future. This report is the result of that year-long review.



Civil Justice in 200 Recommendations for the Future

I. Differentiated Case Management

1. Implementation of DCM

Implementation of the Comprehensive Civil Justice Program began
immediately following the issuance of the Program in 1999. The Administrative Board
of the Courts adopted Rule 202.19 of the Uniform Rules For Trial Courts, which
established three tracks for the assignment of cases based on complexity. The Expedited
Case Track requires discovery to be completed within eight months of the filing of the
Request for Judicial Intervention (R]I); the Standard Track requires discovery to be
completed within 12 months; and the Complex Track requires discovery to be completed
within 15 months. The new Rule also established case management milestones covering
the life of the case. Specifically, under the Rule, a preliminary conference must be held
within 45 days of the filing of the RJI, at which time the case is placed on the
appropriate track. No later than 60 days prior to completion of discovery, a compliance
conference is to be scheduled to monitor discovery, explore settlement, and set a date
for the filing of the Note of Issue. A pre-trial conference is called for within 180 days
of the filing of the Note of Issue, and a trial date is to be fixed no later than eight weeks
after the pre-trial conference.

Within this DCM-based framework, implementation of CCJP in the Supreme
Courts throughout the State reflected the differing caseloads, available court resources
and legal cultures of those courts. Some courts, often those with smaller caseloads,
applied the provisions of Rule 202.19 to a straightforward Individual Assignment System
(LAS), with a single Judge handling all phases of a case from the filing of the RJI to
disposition. Other courts, generally those with somewhat larger volumes of cases,

applied the DCM principles in a manner that provided for additional trial capacity, with
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the actual trial of a case being handled by a different Judge if the IAS Judge was not
available. Still other courts, usually the largest, introduced centralized parts for
preliminary conferences and, at times, for compliance conferences. In many locations,
courts also centralized the assignment of cases for trial to make maximum use of the

available Judges and trial-ready cases.'

2. Impact of CCJP
By any objective measure, the Comprehensive Civil Justice Program has

been an unqualified success. Factors traditionally used to measure the effectiveness of
case management include reduction in the size of pending inventories, improvement in
the time it takes to dispose of a case, the ratio of dispositions to filings, and timely
compliance with scheduling orders.” January 2000, when CCJP was first introduced,
serves as an appropriate baseline for measuring the effect of the program. For the five-
year period prior to that date, civil filings increased an average of nine percent and
pending caseloads remained high. Despite a comparable level of filings after CCJP was

introduced, the volume of pending cases was reduced by 16%.

Civll Supreme: Filings/Pendings
Five-Year Averages - 1990-2004

350,000

300,000

250,000

200,000 BFilings
150,000 B Pending

100,000
50,000

1990-1964 1995-1960 2000-2004

'Descriptions of some local DCM implementation programs are contained in Appendix A.

? Bureau of Justice Assistance and National Center for State Courts, Trial Court Performance

Standards and Measurement Implementation Manual, (Monograph NCJ161567) (Washington D.C. : U.S.
Department of Justice, 1997).
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As indicated in the chart below, the number of pending cases was reduced-both

pre-Note of Issue and post-Note of Issue.

Pending Cases in Supreme Court, Civil Term

150,000 4

100,000
50,000

Equally impressive is the change in the “clearance ratio,” the ratio of dispositions
to filings, over the five-year period that CCJP has been in place. Clearance ratio is a key
indicator of court performance, with a goal of ensuring that courts dispose of as many
cases as are filed each year. The New York courts under CCJP have far exceeded this

goal, disposing of 11% more cases than were filed.

{ Total Filings and Dispositions: 5-Year Period
2000-2004
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One of the key principles at the heart of CCJP is active case management—moving
cases to resolution not for the sake of numbers but for the benefit of the litigants who
should not have their matters languish in the legal system. Timely case resolution, is
therefore vital. In this regard CCJP again has proved successful. As indicated in the
following chart, there have been dramatic decreases in the time it takes civil cases to
reach disposition. The average time it took to resolve a case before DCM was 606 days.
After DCM, that number has been reduced to 380 days.

Average No. of Days to Disposition for Cases ‘{
Disposed Before and After DCM

Pre-DCM DCM

The Differentiated Case Management approach to New York'’s civil caseload
has changed the landscape. A case is actively managed from the moment it is assigned
to a Judge; the pre-trial discovery phase is completed more efficiently with more cases
being resolved during that early phase; the life of a case in court has been shortened; and
the number of cases disposed each year exceeds the number of annual filings.
Notwithstanding these notable achievements, recommendations for continued progress

are set forth below.
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DCM Recommendations:

® A set of standards and goals for civil cases that runs from the filing of the

Request for Judicial Intervention to disposition should be adopted.

Prior to 1986, the New York courts traditionally concentrated their efforts on
resolving trial-ready cases. Accordingly, the earliest civil standards and goals—or the
court system'’s standard for the reasonable completion of a civil proceeding-commenced
when the case was ready for trial, at the filing of Note of Issue. That focus on trials and
trial-ready cases shifted in 1986 with the adoption of IAS, a system in which the Judge
managed the entire case from discovery through Note to disposition. Thereafter, in
1995 the court system adopted a standard and goal for the pre-Note of Issue stage of a
civil case. Finally, with Rule 202.19 the pre-Note standard and goal was modified by
case tracks—expedited, standard or complex. As aresult, the current standards and goals
for civil cases are bifurcated: eight, 12 or 15 months for the pre-Note of Issue period
(from RJI through discovery) and 15 months for the period from the filing of the Note
to disposition.

Standards and goals that are bifurcated in this manner have been very helpful in
moving the focus from the post-Note stage of a case to the entire life of the case once it
is in court. Under DCM, the preliminary conference, the discovery time frames, and the
Note of Issue date all have become court-supervised events that move the case forward.

In short, under CCJP, the legal culture in New York has changed. Court
oversight over case progress, beginning with the filing of the RJI, is accepted by the
bench and the bar. Building on this success, it is now appropriate to look at civil

litigation as a continuous process that runs from RJI to disposition and to establish a set
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of civil standards and goals that reflects the entire court life of a case.

This is not to say that the discovery tracks will be eliminated. Rather, the time
frame to file a Note of Issue will be retained as a firm milestone event within the DCM
continuum, but not as a distinct standard and goal. By retaining the “Note due” date
as a milestone event, the courts will continue to be able to monitor compliance with case
management orders, but eliminate the sometimes severe consequences that have
accompanied the failure to complete discovery within the mandated time frames. Pre-
Note standards and goals were never meant to be a mechanism to dismiss cases that
were not ready for trial within the discovery track. Rather, they were intended to reflect
the reasonable expectations of the court, litigants and attorneys concerning the prompt
and fair disposition of cases. There is no reason why a case should not have a more
flexible discovery period if a Judge determines it appropriate, as long as the Judge
continues to monitor the progress of discovery.

The adoption of standards and goals from RJI to disposition will provide for
flexibility in the discovery process while still maintaining control of the caseload.
Equally important, in some courts, better use can be made of the time between Note
and trial. It makes little sense to rush attorneys to complete discovery, only to have

cases languish for months as they make their way to a trial part.

® Meaningful settlement conferences should take place after a Note of Issue
is filed.

Visits throughout the State have shown that DCM works best in high-volume
jurisdictions when there is a monitored progression from discovery to a meaningful post-
discovery settlement conference to a calendar control part. While the Comprehensive

Civil Justice Program foresaw the elimination of TAP Parts, the reality is that for most



high-volume jurisdictions, a calendar control part makes the best use of judicial
resources, guaranteeing a steady flow of ready cases to the trial parts. Of course, there
are categories of complex cases that demand individualized attention, and local
Administrative Judges are always empowered to exempt these cases from the mix.
Integral to the entire process is an early meaningful post-Note settlement
conference. Whether held before the assigned Judge, a neutral evaluator or in a calendar
part, these conferences have proven extremely effective in reducing the post-Note
inventory of civil cases. It is therefore recommended that those jurisdictions that do not
currently have a mechanism in place to conference cases after the Note is filed institute

such a practice.

B The overall Standards and Goals for civil cases should be modified to 20
months for an expedited case, 24 months for a standard case and 27

months for a complex case.

With the advent of DCM, the courts’ ability to dispose of Notes within one year
of filing has greatly increased. In fact, Rule 202.19 contemplates a trial eight months
after the Note of Issue (a pre-trial conference must be held within 180 days and the
court must fix a firm trial date no later than eight weeks after the conference). Having
made such progress, the disposition of post-Note cases within one year is a reasonable
goal. Thus, the overall standard and goal for expedited civil cases should be established
at 20 months (with the Note milestone retained at eight months); for standard cases 24
months (with the Note milestone at 12 months); and for complex cases 27 months (with

the Note milestone at 15 months).
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® The role of non-judicial personnel in case management should be expanded.

Under CCJP, non-judicial personnel in many larger courts have assumed greater
responsibility for case management. Depending on the jurisdiction, they assist in track
assignment, monitor compliance with discovery schedules, resolve discovery disputes,
and conduct settlement conferences. Continued reliance on non-judicial personnel to
provide case processing support to Judges should be encouraged. Judges, in turn, will
then be available to decide substantiative motions, conduct settlement conferences, and

try cases.

®  An extended track for exceptionally complex cases should be established.

There are certain extraordinarily complex cases that require special judicial
attention. They are often distinguished by the number of parties involved and/or the
legal and factual difficulty of the issues raised. It was previously noted that
Administrative Judges may wish to exempt these cases from assignment to a calendar
control part. In a like manner, an option should be available for Judges to assign
extremely complex cases to an extended discovery track, with the approval of the
Supervising or Administrative Judge. The time frame for completing discovery for an
extended track case would be 20 months from the RJI, so that the standard and goal for
the extended track would be 32 months.’

® Tolling provisions should apply to civil standards and goals.

Finally, with regard to the civil standards and goals, it is recommended that the

3t is recommended that the 32-month standard and goal also be applied to foreclosure
proceedings, which do not follow the more traditional case process.
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tolling capacity that currently applies to both the criminal and family standards and
goals be extended to civil cases. Thus, events that effectively stop the progress of the
case, such as bankruptcy, appellate stays, and insurance company liquidation would toll

the running of the standards and goals clock.

e Automation should be used in the case process where appropriate to replace

court appearances.

In collaboration with the bar, the e-court concept should be expanded to include
e-scheduling and, where appropriate, provide for automated preliminary conferences.
Too often, attorneys appear for preliminary conferences only to agree on a track
assignment and a discovery schedule without the need to see a Judge. Some courts have
recognized how wasteful this practice can be. For example, New York County has
successfully pioneered the use of computer generated orders for City and motor vehicle
cases. Courts in some rural areas have encouraged the use of automation and telephone
conferences to replace appearances by attorneys. It is recommended that the court
system expand the policy of e-scheduling and allow attorneys to e-mail consent discovery
schedules to non-judicial case managers. This approach could also be applied to
compliance conferences: Attorneys would be permitted to advise the court electronically
that discovery is on schedule or request a telephone conference to resolve any
outstanding issues.

Members of the Commission to Examine Solo and Small Firm Practice have
expressed concern that it is often difficult to ascertain the status of proposed orders and
judgments submitted for signature. The sometimes labyrinthine path that these papers
take from the clerk’s office to chambers to the County Clerk'’s office can be frustrating
to the uninitiated, especially when time is of the essence. To address this concern, a

pilot project in New York County will experiment with the use of bar code technology
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to track court papers.

Finally, the Commercial Division’s practice of publishing its rules and guidelines
on the court system’s website should be expanded so that all Part rules will be readily
available to the bar and public.

The DCM recommendations significantly effect the day-to-day operations of the
courts. To ensure an orderly transition, implementation should take place through a
statewide operational committee that would include designees of the Administrative

Judges and the Deputy Chief Administrative Judges for New York City and for Outside
of New York City and individual courts.

-18-



I1. Tailored Justice - The Specialized Treatment of Cases

The Comprehensive Civil Justice Program recognized that certain categories of
cases lend themselves to specialized treatment because of the unique legal issues and
management complexities that characterize them. The Program called for expansion of
case specialization for commercial and matrimonial cases and introduced statewide the
concept of the specialized treatment of proceedings brought pursuant to Article 81 of the
Mental Hygiene Law (Guardianship Cases).

The specialized treatment of cases, which began in 1993 on an experimental
basis, is now a statewide approach that works. Across the categories of cases that
specialization applies to, the in-depth knowledge and focus of a specialized part has

resulted in cases being resolved efficiently and with more uniform treatment.

i Commercial Division

The Commercial Division of the Supreme Court celebrated its tenth anniversary
in 2004. Branches are now in place in Albany, Erie, Kings, Monroe, Nassau, New York,
Suffolk and Westchester Counties. The Division, which handles solely commercial
disputes, has been described by the Business Law Section of the American Bar
Association as “a model of a specialized court devoted to the resolution of business
disputes,”

The success of the Commercial Division is evident from the data. For example,
in New York County, Commercial Division Judges have made great progress in reducing
the average time it takes to resolve contract cases. Prior to the creation of the
Commercial Division, the average time from RJI to disposition was 648 days. Today,
it takes an average of 396 days to resolve a contract action in New York County’s

Commercial Division, a reduction of 39%. Once the Note of Issue is filed, the resuits
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are even more impressive. Prior to the Commercial Division, contract cases remained
on the trial calendar an average of 382 days before disposition. Now, these cases are

resolved an average of 195 days after a Note of Issue is filed, a reduction of 49%.

Recommendation:

° The adoption of uniform rules for the Commercial Divisions should be

considered.

The Commercial Division of the Supreme Court clearly has emerged as a valuable
addition to the court system and a resource for New York’s business community. What
little criticism there has been often centers on a lack of uniformity and predictability
among the different Commercial Division courts. Each of the counties within the
Division has issued guidelines and rules defining which cases will be accepted for filing
and the procedures to be followed after filing. While these rules often share common
characteristics, Judges and practitioners have discussed the need for greater consistency
in this area of practice.

Accordingly, a set of model rules for all Commercial Divisions has been drafted
for consideration. A copy of the Rules is attached as Exhibit B. These rules, which
were developed by a group of Judges and commercial practitioners, are issued for
comment and consideration.

The Commercial and Federal Litigation Section of the New York State Bar
Association is also looking for methods to resolve commercial litigation more effectively
and at reduced cost. To that end, they are currently soliciting the views of their
membership on issues affecting practice in the Commercial Division. A copy of the

survey appears as Appendix C.



2. Matrimonial Cases

Matrimonial cases first received specialized treatment in 1993, when dedicated
matrimonial parts were created in New York City. These sensitive cases required both
the individual attention of a Judge with expertise in this area and the consistency of
treatment that specialization fosters.

A Statewide Administrative Judge for Matrimonial Matters, Hon. Jacqueline W.
Silbermann, was named in 1997. Under her leadership, a training program for Judges
handling matrimonial cases and their staff has been created, specialized training for
Judges newly assigned to handle matrimonials has been implemented, and the sharing
of successful strategies and new ideas across the State has thrived. Today, dedicated
matrimonial parts exist in many locations throughout the State.

The improvement in pending matrimonial caseload figures since 1993, which also
coincides with the year the matrimonial rules were introduced, is remarkable. During
this period, the number of pending contested matrimonial actions decreased by 37%
statewide. In New York City, the improvement is even more striking with a reduction
of 67%. Notably, over the same period, contested filings actually increased by 21%

statewide.
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The specialized approach to matrimonial cases has allowed many jurisdictions to
provide additional support for families in crisis. In Erie County, an Expedited
Matrimonial Part was created to resolve matrimonial lawsuits in an efficient, less costly
manner. For example, after financial information has been exchanged, the parties or
their attorneys propose dispositions that allow the court to narrow or resolve the issues.
If there are parenting custody issues, the Court may refer the parties for additional
assistance from a trained professional. The parties may also agree to send the case, in
whole or in part, to mediation or arbitration.

Judge Silbermann also has developed a proposed parenting plan form to limit
litigation when custody and visitation are at issue.® By completing the form, the parties
are required to develop a plan for their parenting goals. Often, the completed forms will
reveal that the parents’ ideas about raising their children are not far apart. The form
encourages early settlement and can eliminate the need for costly forensics by defining

the issues. The Court can then build on areas of agreement to resolve other issues.

Recommendation:

® For contested matrimonial matters a child-centered custody part should be
developed to promote the resolution of custody disputes with minimal

negative impact on children.

A non-adversarial approach to custody matters will be explored this year through
a pilot project in New York County that focuses on a “Children Come First” model.
This Part will use every resource available to ensure that children caught in custody
disputes are not subjected to the stresses usually associated with adversarial litigation.

The model Part will break this mold by using tools such as mediation and counseling.

*A copy of the Proposed Parenting Plan form is attached as Appendix D.
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All individuals assigned to the Part—from the Judge to the court officers-will receive
special training concerning issues related to custody, with an eye towards minimizing the
impact of the litigation on children. The model will be child friendly in every sense-not
just in philosophy but physically as well. An environment will be created where a child
will feel safe and at ease, reinforcing the message that the culture of confrontation will

no longer be the way business is conducted.

3. Fiduciary Matters/Guardianship Proceedings

Civil proceedings can involve the naming of a fiduciary-an individual appointed
by a Judge to assist the Court and serve litigants in a variety of situations. Fiduciaries,
who often are attorneys, may represent children in contested custody matters or serve
as guardians under Article 81 of the Mental Hygiene Law. Fiduciaries also may be
named to manage or sell property that is involved in litigation or is the subject of
foreclosure.

In 2000, Chief Judge Kaye began significant reform of the process by which
fiduciaries are appointed and of the court’s oversight of their duties. As a result of those
efforts, Part 36 of the Rules of the Chief Judge, which governs fiduciary appointments,
was completely revised.

Under the revised rule, specific fiduciary appointments must be made from a
qualified list established by the Chief Administrative Judge. Morever, compensation
based limitations were placed on appointments, a process was established for the
approval of compensation, and all fiduciary appointments and compensation are
published and available to the public. With regard to eligibility for appointment,
specific criteria were established and a registration process for those eligible to receive
appointments was created. Finally, a procedure was established to remove a fiduciary

from the list for specific reasons or for engaging in conduct inconsistent with fiduciary
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responsibilities.’

To assist Judges in fulfilling the requirements of Part 36, a fully automated
fiduciary database was created. The database, which can be searched publicly and by
Judges and court staff, contains information on all eligible fiduciaries, appointments
made, and compensation approved. It may be searched in many categories, including
by fiduciary, by Judge, by type of appointment, and by court. Beyond the database,
designated Fiduciary Clerks were provided in each Judicial District to ensure that all of
the necessary documentation is completed and sent to the central office for inclusion in
the database.

To complement these efforts, ongoing training has been given for non-judicial
court staff and for Judges on Part 36, with particular focus on the roles of guardians and
court examiners in guardianship cases and of law guardians in matrimonial matters.
Daily support for the courts also is provided by the newly established Office of Fiduciary
and Guardianship Services, which consists of very experienced attorneys who answer
questions, provide on-site training and address policy issues in this area.®

Like matrimonial matters, proceedings brought pursuant to Article 81 of the
Mental Hygiene Law regarding an individual’s capacity and the need for a guardian are
particularly sensitive cases that directly effect the quality of life of an individual. Too
often, the individuals who are the subject of guardianship proceedings have no family
or assets, and the Judge must look to the community to find support when the individual
is determined to be in need of a guardian.

Guardianship cases receive specialized treatment in many locations, particularly
in the downstate area. As with commercial and matrimonial matters, specialization

provides a focused approach to guardianship cases, affords the Judge the opportunity to

% Under Part 36, an applicant to be on the fiduciary list must attend training and must
re-register every two years. A copy of Part 36 is attached as Appendix E.

® The Office of Inspector General now includes an Inspector General for Fiduciary Matters.
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become familiar with available community resources-which can be a critical factor- and
allows a Judge in-depth exposure to this area of the law.

To support the work of the guardianship Judges within the First and Second
Judicial Departments, a new title of Court Examiner Specialist has been created. This
new title will be responsible for overseeing the work of the court examiners to ensure

that accountings by guardians are submitted timely and are thoroughly reviewed by the
Court Examiners.”

® Guardianship proceedings should be enhanced with the creation of a

statewide case management system.

At present, the court system’s ability to oversee the entire life of a
guardianship proceeding is limited because of the absence of an automated case
management system that is tailored to the unique characteristics of these cases. The
existing civil case management system tracks guardianship proceedings only to the point
of the judicial determination as to capacity.

A new system is being developed for statewide application in Spring 2005. The
automated system is designed to track guardianship cases from the initial stage through
the hearing and continue to provide monitoring with regard to the initial and annual
accountings required under Article 81. It will continue to identify a case as pending
until a final accounting is submitted by the guardian. Of particular importance, the new
case management system will enable the Court to take appropriate corrective action and

ensure that the court-appointed guardians and court examiners are fulfilling their

"Court Examiners review the annual reports filed by guardians to determine the condition,care,
and the finances of the incapacitated person, and the manner in which the guardian has carried out
his/her duties, and exercised his/her powers.
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statutory responsibilities.

° A model guardianship part should be established to address in a

comprehensive way the issues affecting the incapacitated individual.

The establishment of a model guardianship part would provide the courts with
the tools to address in one forum the multiple and often complex issues faced by
individuals found to be incapacitated. Thus, issues involving housing and foreclosures,
allegations concerning possible abuse-particularly elder abuse-and any other related
proceedings could be addressed in a comprehensive way by a single Judge. The model
part will have established relationships with the District Attorney’s Office and with local
social services agencies. At the same time, mediation will be available to resolve the
internal family disputes that often arise in guardianship cases and interfere with the well-
being of the incapacitated individual. Finally, a significant component of the model part
will be the inclusion of new volunteers who will visit the incapacitated individual and
ensure that their needs are being met. The volunteers will report to the Court on a
regular basis so that the Court, as necessary, can take corrective action. It is anticipated

that the model part will first be established in Suffolk County this year.

® The use of not-for-profit institutions to serve as guardians should be

increased.

One of the most difficult challenges facing Judges who conduct guardianship
proceedings is to identify potential guardians for individuals who are found to be
incapacitated but have no financial resources. There often is no family member available
to serve as guardian and no assets to pay the expenses of a non-family guardian. One

way to address this growing problem is with community-based, not-for-profit
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organizations that accept guardianship assignments where the incapacitated person has
resources and where there are no financial resources. By accepting so called “pay cases”,
the not-for-profit organization is able to fund the program itself.

This approach has worked successfully in Westchester County, where the Family
Services Society of Yonkers has been assigned as the guardian in cases since 1997.
More must be done, and a similar program will begin in Kings County in early 2005
using the Vera Institute of Justice as the institutional guardian. The court system will
continue to actively work with not-for-profit organizations to expand the use of

institutional guardians as broadly as possible throughout the State.

4, Medical Malpractice

As the specialized treatment of cases has developed and expanded, complex cases
involving medical malpractice have been included for such treatment in a number of
courts. The advantages of specialization for medical malpractice cases are the same as
for commercial, matrimonial and guardianship cases-development of in-depth knowledge
of a discrete area of the law by a Judge, consistency of treatment during both discovery
and trial, and experience in a specific case type which enhances negotiation and
resolution by the Judge.

Courts that have developed specialized medical malpractice parts have used
different models. Some courts have maintained an IAS approach, with dedicated
medical malpractice Judges handling the cases from RJI through disposition. Other
courts assign medical malpractice cases to all Judges, introducing specialization only
when the case is ready for trial. Still other courts have added a specialized trial
assignment part for medical malpractice cases, concluding that these cases have a
different tempo from many other civil cases and that the more deliberate pace is best

addressed with a separate assignment part.
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The statistics on medical malpractice cases, the majority of which are assigned to the
complex DCM track, support the conclusion that the cases in these specialized parts are
managed more efficiently and resolved earlier than without specialization. Without
specialization, the average age of a pending case is 787 days and the average time to
disposition is 1,233 days. When specialization is applied throughout, the average age

of a pending case is 598 days and the average time to disposition is 810 days.

Recommendations:

® The tailored treatment of guardianship, matrimonial and medical

malpractice cases should continue.

The specialized approach to guardianship, matrimonial and medical
malpractice cases—each with its own characteristics and case management needs-has
worked extremely well, and it is recommended that the court system continue this
approach. Where judicial resources are sufficient to do so, medical malpractice actions
should receive specialized assignment throughout the life of a case from initial RJI to the
trial assignment part (where an experienced Judge will promote settlement and identify

scheduling issues).
® Practice Groups for Judges should be established.

In an effort to provide Judges with ongoing support as they assume new
responsibilities and become more experienced in managing cases, it is recommended that
the court system create a mechanism for Judges, both those who specialize and those

who have broad inventories, to share best practices and experiences. These Judges would

¥This analysis is based on a limited sampling of CCIS Counties.
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develop best practice manuals for use statewide, develop targeted educational programs,
and create newsletters—all to provide Judges with ongoing information and opportunities
for discussion in their area. In anticipation of the creation of Practice Groups,
committees of Judges in the areas of matrimonial and guardianship proceedings have

been designated to begin working on best practices manuals in those areas.
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5. Complex Litigation

New York has assumed a leadership role in managing complex civil litigation
efficiently and effectively.” While extremely complex cases represent a small percentage
of New York’s caseload, they require exceptional judicial management.

Unlike other civil cases, discovery and negotiation in a complex case often
proceeds in a circular rather than linear fashion. Initial discovery determines all parties
and claims, then negotiation narrows the scope of claims and defenses. Progress is
measured by decreasing the number of parties and disputed claims.'’

Trials in complex litigation can function as either an interim or final disposition.
In class action and mass tort cases, bifurcating trials is a useful technique for determining
liability of the respective defendants or gauging the potential range of damage awards.
This information can then be used in subsequent settlement negotiations.

Before 2002, the court system attempted to address the management of complex
litigation through an informal system that depended on lawyers to identify similar cases
and contact Administrative Judges to coordinate their assignment. With an increasing
number of complex cases being brought in various Districts, this informal practice was
no longer satisfactory. Accordingly, the Administrative Board adopted Rule 202.69 in
January 2002. This rule established a procedure for complex lawsuits filed in different
Judicial Districts to be coordinated for pretrial proceedings, and in some instances for
trial, before a single Judge. The Rule established a Litigation Coordinating Panel,
consisting of one Justice from each Judicial Department, which could direct
coordination. The development of a uniform approach to multi-district litigation is a

significant step in addressing issues that arise in mass tort and complex litigation. As

’A complex case usually involves protracted discovery, numerous parties and cross claims.
Complex cases include mass tort actions, products liability cases and commercial litigation.

"%Evaluation of the Centers for Complex Civil Litigation Pilot Program, National Center for
State Courts/California Administrative Office of the Courts, June 30, 2003.
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more potential cases against pharmaceutical companies and manufacturers are reported
each day, the court system must continue to develop improved methods to deal with this
litigation.

Even today, the number of complex cases pending in New York County is
increasing. There are currently 2,364 asbestos cases, 1,460 products liability cases, 189

breast implant and 21 Fen-phen cases pending.

Rec ndation:

® A Center For Complex Litigation should be established for non-commercial

complex cases and for mass torts.

A number of states have successfully introduced a specialized approach to
extremely large and complex civil cases using groups of Judges specially designated to
manage this challenging caseload to ensure that complex litigation proceeds in a timely
fashion. It is recommended that New York State, with its sizable and increasing
complex caseload, establish a Center for Complex Litigation. The Center would include
several Judges each with their own inventories, who would be available to provide trial
back-up for the other Judges in the Center.

This approach has worked successfully in high-volume jurisdictions, such as
California. There, significant improvements in the resolution of complex litigation
occurred when caseloads were distributed to permit intensive judicial case management.
Manageable caseloads resulted in a higher number of interim dispositions and closer
supervision of case progress. This specialized approach will permit the Judges assigned
to the Center to engage in substantial supervision of pre-trial case management and

negotiation activities as well.
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It is envisioned that educational workshops and training for Judges and staff
assigned to the Center will be offered on a regular basis. Case management technology
will be developed so that Judges and their staffs can monitor case progress more
accurately, organize documents coherently, and communicate with multiple attorneys.
Criteria to identify cases appropriate for this approach and the creation of
rules/procedures should take place as part of the Center’s development with the Judges
and staff assigned to these parts.

6. New York City Cases

Within the Supreme Courts in New York City, the single largest institutional civil
defendant is the City of New York. Over the last decade, the percentage of civil cases
against New York City (City cases) has been approximately 25% of the total pending
caseload of the courts in New York City. Pending Notes of Issue in City cases peaked

at about 30% in 2000 and have been declining steadily.

City Cases as a Percent of Total Pending - All Cases

1894 1995 1996 1997 1998 1969 2000 2001 2002 2003 2004




The combination of large numbers of cases involving a single defendant and the
limited number of attorneys representing New York City results in inevitable delays in
the case process.'' Accordingly, courts have increasingly developed special approaches
to manage City cases.

Following the adoption of CCJP, the Torts Division of the NYC Corporation
Counsel and the Office of Court Administration undertook an extensive effort to match
the case inventories of the Courts and of Corporation Counsel to make sure that cases
were being identified and counted as City cases in a uniform manner. Following that
very successful initiative, the Chief Clerks of the Supreme Courts were asked to review
each Court’s City case inventory and to ensure that each case was an active, ongoing
matter.

With an updated listing of viable City cases, a “Last Clear Chance” program was
commenced city-wide that was designed to address the backlog locally and in age-order.
The program provided the oldest City cases with a final settlement conference
approximately two weeks before trial. Cases that did not settle were assigned a firm trial
date with adjournments granted only in extenuating circumstances. The City, in turn,
guaranteed a fixed number of attorneys each week, per County to try these cases."

The “Last Clear Chance” program has resulted in a steady reduction in City cases
awaiting trial for more than 15 months—from 2,570 in 2001, to 2,069 in 2003, to 1,398
as of 2004. In the last year, the number of trial-ready tort cases pending beyond the
post-Note standards and goals has been markedly reduced in three counties—from 336

to 255 in Manhattan, 418 to 94 in Queens, and 967 to 708 in the Bronx. (Kings and

""The Tort Division of the New York City Law Department represents the City, its
Department of Education and its Health and Hospitals Corporation in all tort claims. The
Comptroller has statutory responsibility to approve all settlements in tort cases.

“Currently, eight trial attorneys from the Tort Division are assigned to Kings County, five to
Queens, five to the Bronx, nine to New York County and one to Richmond. There are also trial
lawyers who rotate through the counties as needed.
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Richmond have held steady.) While successful, the “Last Clear Chance” program targets
only a limited number of the oldest cases.

To supplement “Last Clear Chance,” Kings County introduced a program to
conference City cases earlier in the post-Note process. The theory was that given the
inordinate delay in proceeding to trial, all parties would welcome bona fide settlement
discussions earlier in the case. This program proved successful and has since expanded
to Manhattan and the Bronx. Over the last fiscal year, a total of 902 cases settled in
these programs: 350 in Kings, 426 in Manhattan, and 125 in the Bronx, where the

majority occur in a special Sidewalk Project.”

Pending City Cases
Over Standards & Goals
1999-2004
3,000 a2
2,500
2,000 8
1,500
1,000 -+
500

As a result of these combined efforts, the number of City tort cases with Notes of Issue
pending over standards and goals has been reduced by 51% over the past five years. In
fact, if the present rate of decline continues, particularly in Queens and New York
Counties, it is not unreasonable to envision a time in the near future when post-Note

City cases pending over standards and goals will be the exception rather than the rule.

“The Sidewalk Project targets post-Note of Issue “trip and fall” cases in which the City of New
York is the defendant.

-35-



While this trend is certainly encouraging, it must also be acknowledged that,
when it comes to pre-Note processing time, there is a tremendous disparity between City
and non-City cases. Fifty-eight percent of all pre-Note cases in which the City of New
York is a defendant are pending beyond standards and goals. Undoubtedly, much of this
delay is attributable to the sheer volume of motion practice and discovery demands to

which the City must respond. The chart below breaks down the pre-Note of Issue data

by county:
City Cases Pre-Note Report
Motor Vehicle and Other Tort Cases
County Pre-Note Pending Pre-Note Over S&G % Over S&G
New York 2,085 959 46%
Bronx 3,465 2,396 69%
Kings 3,726 2,554 69%
Queens 885 32 4%
Richmond 351 192 55%

There is a clear contrast between Queens and the other counties. Most New
York City Supreme Courts concentrate City cases in dedicated parts where the
preliminary conference is held, motions are argued, and compliance issues are addressed.
Queens is the only county that treats City cases like all others and processes them
through its Intake and Centralized Compliance Parts. While the volume of City cases
in Queens is relatively small, the Queens experience proves that it is possible to move

City cases through the discovery process within DCM standards.

Queens County City Cases
Motor Vehicle and other Torts

Total Pending Pre-Note Pending Pre-Note over S & G Note Pending Notes Over S&G
1,909 885 32 (4%) 1024 94 (9%)

-36-



Recommendations:

® City cases should be included in the DCM program.

It is recommended that the court system’s DCM program include all City cases.
While the adoption of standards and goals that run from RJI to disposition may make
this task somewhat easier, the daunting volume of pending cases in some counties must
also be recognized. Accordingly, the absorption of City cases into the DCM process
should be done incrementally.

Queens County, having already incorporated City cases into their DCM program,
should continue their success throughout the coming year. In the future, DCM
milestones should be applied to City cases based on the volume of tort cases currently
pending in each County. Thus, New York County (2,425 cases) and Richmond County
(375 cases) should be added to the program in 2006, Kings County (4,787 cases) in
2007 and Bronx County (5,835 cases) in 2008.

®  Motion practice in City tort cases should be streamlined.

One way to expedite pre-trial matters is to reduce motion practice. It is
recommended that Judges assigned to City tort cases strictly enforce a rule that a
discovery motion may not be filed without first requesting a conference, either by
telephone or in person. Any order that results from a telephone conference should be

faxed to the attorneys.

For substantive motions, the concept of an essentially paperless motion should
be explored. Under this concept, the volume of paper would be restricted to a one or
two page synopsis of the facts, necessary legal citations and legally required attachments.

The City would respond in a similar manner. Such practices will benefit both litigants
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and the Court. With fewer motions to answer, the City should respond in a more timely
manner and discovery disputes can be addressed expeditiously. The “paperless motion”

concept will be tested in Kings County this year.

® City case mangers should be identified specifically to expedite the
processing of City cases during the discovery stage.

City cases, perhaps more than any others, need to be actively managed to
ensure that they move from RJI to disposition in a timely fashion. The value of
providing a Judge with adequate non-judicial staff to assist in case management has
previously been demonstrated. As City cases are included in the DCM process, the need
to provide City Part Judges with adequate support staff will increase. To that end, it is
recommended that City Case Managers be assigned to high-volume City Parts to assist

the Judges in monitoring case progress through DCM pre-Note milestones.

® Meaningful post-Note settlement programs for City cases should be

instituted in each court.

After the Note of Issue is filed, procedures should be implemented to ensure that
meaningful settlement conferences occur long before a City case is eligible for the “Last
Clear Chance” program. Here too, non-judicial staff can assist in the process. The
Neutral Evaluation Program in New York County has generated a substantial number
of dispositions in City cases. As the courts actively move more City cases to trial status,
enlisting talented staff with the necessary settlement skills to conference City Cases

would be an effective use of the Court’s resources.'®* To that end, it is recommended

"“Former litigators for the Corporation Counsel’s Office would certainly possess the required
skills.
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that neutral evaluator positions be established in each county within New York City to
conduct meaningful post-Note settlement conferences on City cases.

There is no magic formula as to when and how these conferences should be
conducted. Bronx County has recently made great progress with a program in which
“sidewalk” cases are conferenced by the Administrative Judge. To date, this program
has resulted in the settlement of 67% of the cases actually conferenced. As the
experiment in the Bronx has proved, actively managed settlement programs designed for
City cases work, and each Court in New York City should ensure that there is such a

program in place.
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II.  Civil Jury Selection

In June 2004, the Commission on the Jury issued an Interim Report to the Chief
Judge. Two of the main issues identified by the Commission were the involvement of
Judicial Officers in civil voir dire and the use of jurors as settlement tools.

New York is the only State that does not require a Judicial Officer to supervise
voir dire in a civil case. Although the Uniform Rules for Trial Courts (22 NYCRR
202.33) require some judicial involvement in the selection process, in high-volume
courts, this responsibility has often been delegated to Judicial Hearing Officers (JHO)."
In fact, the courts with the heaviest inventories often assign the case to a trial Judge only
after jury selection is completed. Although some counties make efforts to assign the trial
back to the original IAS Judge, the identity of the trial Judge is not usually known until
jury selection is complete, leaving the JHO as the only judicial presence during jury
selection.

The Commission also noted the “deeply ingrained practice on the part of many
trial lawyers not to discuss settlement seriously until they are up against the wall of
trial.”® In 2003, 4% of the cases assigned to select juries settled during voir dire, while
another 25% settled after the jury had been selected but before the trial began. In all
likelihood, a settlement conference had been conducted before the start of jury selection,
yet as the numbers show, many cases are resolved only after the jurors enter the picture.
As the Commission observed, the question is not whether the judicial system is failing

to provide a pre-wir dire settlement forum, but how to create a forum in which the

"Section 202.33 requires that a Judge undertake the following during civil jury selection: (1)
meet with counsel before the selection starts to try to settle the case; (2) direct the method of jury
selection to be used; (3) establish time limits for the questioning of prospective jurors; (4) preside at
the commencement of voir dire and open the woir dire proceeding and (5) in his/her discretion preside
over part or all of the remainder of the voir dire.

"Interim Report of the Commission on the Jury to the Chief Judge of the State of New York,
p.64.
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greatest opportunity for resolution exists.

Recommendations:

® For high-volume courts, a pilot program should be developed to test
whether sending the attorneys for a conference with the trial Judge before
the commencement of jury selection is an effective settlement tool that

avoids involving jurors in the settlement process.

The court system must continue to explore different methods to maximize the
settlement of civil cases before the commencement of jury selection and to minimize the
use of jurors in the settlement process. To that end, it is recommended that a pilot
project in Bronx County test the theory that a settlement conference before the
designated trial Judge will both expedite settlement and conserve juror resources. Judges
designated to participate in the project will receive cases from the calendar control part
that are marked ready to select. Rather than report to the empaneling room, attorneys
will report directly to the trial Judge who will conduct an intensive settlement

conference. Jury selection on cases that do not settle will then proceed under that

Judge’s supervision.

° Explore the feasibility of involving Judges more directly in the supervision

of civil jury selection.

To improve compliance with Rule 202.33, a pilot project is recommended
involving the designation of a Judge on a rotational basis to welcome jurors and to
supervise civil jury selection in the empaneling rooms, augmented by the existing corps

of Judicial Hearing Officers. The supervision of voir dire is as much a dignified part of
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the judicial function as the trial itself, and the presence of a Judge, in his or her robe,
communicates this to jurors. The assigned Judge would welcome jurors, open woir dire,
monitor the progress of jury selection, be available for juror questions, and rule on
challenges. JHOs would continue to supplement the Judge but would not be sole judicial

presence in the empaneling room.



IV. Alternative Dispute Resolution

The CCJP recognized the significant benefits that Alternative Dispute
Resolution (ADR) offers to litigants: the possibility of an agreed-upon settlement with
less time, expense, inconvenience and acrimony. The principal forms of ADR include

neutral evaluation, arbitration and mediation.

1. Neutral Evaluation

The use of neutral evaluation is a prime example of a program tailored to the
needs of individual courts. In New York, Monroe and Erie Counties, programs have
been established for tort and other appropriate civil cases to be sent to a non-judicial
member of the court staff for neutral evaluation. These court employees are experts in
valuing cases and have gained the trust and respect of both the plaintiff and defense
bars. As a result, the advisory evaluation of the case given by the neutral evaluator often
results in a resolution prior to trial. These programs have met with great success. Over
the last two years, neutral evaluators in New York County settled 3,352 cases. During
2004, the neutral evaluators in Erie county resolved 621 cases. In Nassau County,
neutral evaluation is conducted in the courthouse by volunteer attorneys provided by
the Nassau County Bar Association. Approximately 120 cases are referred per term and

the settlement rate is approximately 20%.

2. Commercial Division Mediation Program

Mediation is a confidential, informal procedure in which a third person helps
parties in disagreement negotiate with each other. With the assistance of a mediator,

parties identify issues, clarify perceptions, and explore options for a mutually agreeable
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outcome. Mediation has proven effective in a wide variety of cases, including
commercial and family matters.

Mediation is particularly appropriate in complex commercial cases, as it provides
the opportunity for creative, expedited solutions tailored to the specific business needs
of the parties. Mediation programs have been developed in the Commercial parts in
New York, Erie, Nassau and Westchester Counties. Each of these programs has
developed local court rules governing the operation of the program and utilizes a roster
of trained mediators, most of whom are attorneys with substantial experience in complex
commercial litigation. In general, selected cases are referred to mediation after a
preliminary conference or at any other time deemed appropriate by the Judge.

The New York County program accepts cases referred from the Justices of the
Commercial Division, as well as those outside of the Commercial Division. The Program
also offers arbitration and neutral evaluation and will provide any form of ADR the
parties wish. Absent a choice by the parties, mediation is the default process.'” The
ADR Rules for the Commercial Divisions in New York and Nassau Counties, along

with the rosters of neutrals in these two programs, can be found on the UCS website.

3. Summary Jury Trials

A Summary Jury Trial is an adversarial proceeding in which jurors are asked to
render a non-binding verdict after an expedited trial. (Alternatively, the verdict may be
binding on consent.) In most cases, the trial is completed in one day. Limits are placed
on both the time each side has to present their case and the number of live witnesses
called to testify. Testimony may also be presented through deposition transcripts or

sworn affidavits. Key to the savings of time and expense is the submission of medical

"In 2004, 274 Commercial cases were referred to mediation in New York County. Of these,
192 cases completed the process, with a favorable resolution occurring in 104 cases (54%).
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evidence through the reports of providers, rather than through live testimony. Once the
presentation of evidence is complete, the parties immediately deliver closing arguments.
The jury is then charged and retires to deliberate. '* The goal of the advisory verdict
is to provide litigants with a realistic prediction of the likely court outcome in an effort
to promote settlement.

In recent years, summary jury trials have been used extensively in the Eighth
Judicial District. During the period 2002-2004, one-day summary jury trials in
Chautauqua County resulted in resolution of 100% of the cases scheduled, saving
litigants, jurors and the court system time and money. The program has since expanded

to Niagara and Erie Counties, and is being used by Judges in a number of upstate courts.

4, New York County Custody Mediation Pilot Program

In September 2004, the New York County Supreme Court launched an
innovative pilot program to resolve custody and visitation disputes through mediation.
All mediators in the pilot project have successfully completed a minimum of 60 hours
of family mediation training, have at least four years of family mediation experience,
including 250 hours of face-to-face mediation with clients, and have mediated a
minimum of 25 cases involving issues of custody and visitation. '*

Mediation is particularly appropriate for resolution of child custody and
visitation disputes because it offers parents a safe, structured forum in which to discuss
directly with one another issues that effect the parents’ relationship with their children.

Parties may be referred to the program on the initiative of the assigned Judge or at their

"New York State Supreme Court, Eighth Judicial District, Summary Jury Trial Program,
Program Manual, May 27, 2004.

""The roster is available on the New York County Supreme Court, Civil Branch, website

(www.cougtg state ny.us/supctmanh).
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own request. Each case is screened to determine if it is appropriate for mediation. Cases
involving child abuse, neglect, domestic violence or severe power imbalance between the
parties are excluded from the program.

Parties and their counsel may be required to attend an initial 90-minute
mediation session, after which they may choose to schedule additional sessions or return
to court. Parties are under no obligation to reach an agreement and all communications
are confidential. If the parties agree to a parenting plan that resolves the issues of
custody and visitation, that agreement is returned to the referring Judge for review and
approval. If approved, it may be incorporated into the Court’s Order or Judgement of

Divorce.

5. Multi-Option ADR

In recent years, several courts have developed multi-option ADR programs.
Instead of referring litigants to one specific ADR process such as mediation, parties are
offered a variety of dispute resolution processes through'which to resolve their disputes.

Multi-option ADR programs are available in the Supreme Courts of New York,
Erie, and Orange Counties. The program in Orange County focuses specifically on
matrimonial cases, while the programs in New York and Erie Counties are open to cases
on the general civil calendar. The Erie County Supreme Court offers mediation, neutral
evaluation, arbitration and summary jury trials. During 2004, a total of 1,000 cases

were resolved through the Erie County Multi-Option program with a resolution rate of
72%.
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Recommendations:

® Summary Jury Trials, used with great success upstate, should be expanded

and tested in downstate jurisdictions as well.

The summary jury trial is a potent tool for resolving cases. Upstate, insurance
carriers and plaintiffs’ attorneys have grown to recognize its potential for resolving cases
with limited insurance coverage. This initiative should be expanded throughout the
State and specifically tested in downstate jurisdictions that have a high volume of cases
that fit this profile. Accordingly, summary jury projects should be commenced this year
in the Fourth Judicial District and in Bronx and Kings Counties as an additional means

of addressing their substantial motor vehicle inventories.

® The value of mediation in custody cases should continue to be explored.

In the near future, a Supreme and Family Courts mediation program will begin
in the Eighth Judicial District. This model will incorporate early triage and screening of
cases, with the provision of services tailored to whether the case involves a high or low
degree of conflict. Whenever possible, future programs should incorporate early triage
and screening of cases, with careful tailored provisions of services. For those counties
that do not have formal programs in place, rosters of trained mediators should be

available in every District.

® Neutral Evaluation Programs for Tort Cases should be expanded.

Neutral evaluation is a prime example of court administrators creating programs

that resolve cases while conserving judicial resources. Ideally, at least one neutral
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evaluator should be on staff in each Civil Term in the largest counties to address the tort
inventory. To make this a reality, local Administrative Judges should try to identify
talented Court Attorneys to be trained to fill these positions. Administrative Judges may
also consider utilizing a roster of experienced private attorneys to conduct neutral

evaluations as is done in Nassau County.

° Commercial Parts throughout the State should expand their use of

mediation.

Mediation has been used successfully to resolve commercial disputes by a number
of counties in the Commercial Division. Commercial parts not yet offering mediation

should develop rosters of mediators and protocols similar to those in the existing

Commercial Part ADR program.
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V. Foreclosure Proceedings

Foreclosure actions continue to represent a significant number of filings in the

Supreme Courts throughout the State. Some representative numbers are listed below:

County Foreclosure Filings 2004
Erie 2,464
Monroe 1,836
Onondaga 1,170
Queens 1,838
Suffolk 1,943

Foreclosure cases by their nature are not susceptible to the principles of DCM.
They normally enter the system through an ex parte application for a default judgment
or a motion for summary judgment. It is not uncommon for the action to thereafter be
delayed by bankruptcy filings and motions based on jurisdictional defects. This
procedural posturing will often only delay the inevitable result-a court direction that the
premises, which is often the defendant’s home, be sold at auction.

Concerns have been expressed that unsophisticated homeowners may not receive
sufficient notice that they are about to lose their homes, particularly since foreclosure
actions often are commenced by an ex parte application. To remedy this, the Office of
Court Administration is proposing legislation that would create a new section of RPAPL
§1320 which would require that the summons in private residence mortgage foreclosure
actions must contain a bold face notice that if the defendant does not answer or come
to court, his or her home could be lost. This proposal also seeks to amend CPLR
§3215(g)(3)(iii) to extend the requirement that there be a second notice to a defaulting

defendant in a residential mortgage foreclosure proceeding before a default judgment can
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can be issued.”

The goal of this proposal is to ensure that when a foreclosure action ultimately
proceeds to judgement, the defendant/homeowner has been afforded every opportunity
to defend the action. Once the action proceeds to judgment, the court should ensure
that the sale of the property proceeds in an orderly, predictable manner.

In Kings and Queens Counties, foreclosure sales have been moved from the
courthouse steps into the courthouse where they are supervised by court personnel.”
The rules governing the auctions are announced at the beginning of each session, the
final sale price for each property is noted by the court clerk, and officers provide a
secure environment for all attending. Nassau County will soon implement similar

procedures.

Recommendation:

® Where an auction is held in or about the courthouse, the court should

provide adequate security and an orderly process at the site of the auction.

Procedures for the sale of property pursuant to RPAPL §231 vary widely
throughout the state. In those instances where an auction is conducted within or near
a court facility, it is recommended that Administrative Judges ensure that the sales are
conducted in a dignified, orderly manner. Bidders attending the auction, often with

large sums of money in their possession, should feel secure and free from intimidation.

®The proposed legislation appears in Appendix F.
21]udgmems of Foreclosure and Sale in Kings and Queens not only direct the location of the

sale but the day of the week and time that the sale must take place. In Queens, all sales take place on
Friday mornings. In Kings, all sales take place on Thursday afternoons.
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VL. N i ivil Co au /S District C

The court system is experiencing a dramatic rise in the number of cases
filed in the New York City Civil Court and Nassau and Suffolk District Courts. This

increase is the direct result of filings in two areas: first-party no-fault benefit actions and

consumer credit transactions.

The charts below set forth the increases:

General Civil Filings
1998-2004
1998 1999 2000 2001 2002 2003  2004*

New York City Civil Court 214,920 208,008 212,645 247,547 339,594 426,178 406,601
City and District Court:

Nassau 26,040 23,640 25274 26,275 49,525 44,686 41,111

City and District Court:

Suffolk 25,535 26,347 27,494 28,370 30,272 38,989 40,994
*Projected

Percentage Increase in General Civil Filings: 1998-2004

| New York Bronx Kings Queens Richmond Citywide
+53% +114% +71% +133% +81% +89%
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Approximately 25% of all new Civil Court filings involve first-party no-fault
benefits. The no-fault law permits policyholders and others who sustain injuries in
automobile accidents to be compensated by the policyholder’s insurance company for
basic economic loss, i.e., lost wages and reasonable and necessary medical expenses,
generally subject to monetary limits. * Healthcare providers accept assignments from
their patients and bill insurance companies for their services. The insurance companies
must pay or deny a claim within 30 days. Pursuant to Insurance Law §5106(b) and its
implementing regulations, a person or provider who disputes a denial of compensation
has the option to file for arbitration or commence a court action.

Before 1999, arbitration was the forum of choice. It provided a speedier
resolution than the courts and petitioners stood a better chance of winning.”® At some
point, however, arbitrators began to rule against claimants with increased frequency. As
this trend escalated, so did the filings in the Civil and District Courts. Plaintiffs’ counsel
began to use sophisticated tickler and computer systems to move for a default judgement
against the insurer on the 30" day, when an answer was due.**

The explosion of no-fault litigation has severely taxed the ability of the courts to
process and store these cases. Local Administrative and Supervising Judges have
attempted to keep pace with the attendant motion practice by creating designated no-
fault motion parts. These parts presently exist in Bronx, New York and Queens

Counties, and motion calendars can run from 75 to 100 cases a day.

2Reimbursement for reasonable and necessary medical expenses includes examinations,

treatments, tests, and medical equipment provided or ordered by properly licensed healthcare
providers.

BRobert A. Stern, Take the Mongy and Run, The Fraud Crisis in New York's No Fault Spstem, New
York State Bar Association Journal, October 2003, p.37.

#1d.
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An innovative approach to the No-fault problem has recently been developed by
Nassau District Court, employing some of the case milestones used in Supreme Court.
In an effort to reduce motion practice, all no-fault cases are scheduled for a mandatory
preliminary conference where a discovery schedule is fixed. The case subsequently
proceeds through a compliance conference to a certification conference, at which time
the parties stipulate that all discovery is complete, that the case cannot be settled in its
present posture and that the matter is ready for trial. The court then directs the plaintiff
to file a notice of trial within 90 days under penalty of sanctions. The preliminary and
compliance conferences have significantly reduced discovery related motion practice,
while the certification conference has had a similar effect on motions to strike from the
trial calendar. Individual Judges also have adopted innovative approaches to resolve
cases prior to trial, using techniques such as scheduling settlement conferences on the

same day for all cases involving the same attorney and insurance carrier.
Recommendation:
® Improved methods to address no-fault litigation should be developed.

While these individual initiatives are laudatory and very successful, a more
global approach is needed. A special Operations Committee consisting of representative
Judges and court clerks has recently been established to review existing court operations
and identify ways to streamline the management of cases in the Civil and District
Courts. Based on their recommendations, standardized rules and forms should be

developed to address this caseload.
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VII. Technology

The Comprehensive Civil Justice Program recognized that modern technology can
save time and expense for litigants and the courts. Thus, over the past five years, the
court system has implemented new technological initiatives which have enhanced access
to case information and transformed the process by which court documents are filed.

The Future Court Appearance System provides, at no cost, access to information
on open court appearances for Supreme Court civil cases in all 62 counties. The system
may be searched by attorney/firm name, index number, plaintiff or defendant’s name.
A subscription service, Case Trac, is also available. For a minimal fee, attorneys can
receive e-mail notification on changes in case status and access to Supreme Court
calendars by Justice or Part.

In yet another successful attempt to supply court related information to the
public, over 146,000 decisions are currently available on-line, including recent decisions
of the Appellate Divisions. Also available on-line is the fiduciary database. Any
member of the public can now learn who is available to receive fiduciary appointments,
how many appointments a fiduciary has received, and the compensation that was
awarded. Another source, the Commercial Division website, provides information on
the rules and guidelines for its sub-divisions and also publishes decisions of interest.

A statewide automated civil case management system is currently in
development. The goal of this long term project is to integrate and replace the various
existing automation systems used by courts throughout the State to track their
caseloads. When completed, the civil case system will be part of the court’s Universal
Case Management System and will generate reliable statistical data, speed the flow of
information to the public, and provide on-line storage and retrieval of documents created

by court and counsel.
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Filing by Electronic Means (FBEM), a voluntary program first implemented as
a pilot project in 1999, permits litigants to commence select actions and file certain
papers electronically. As of June 2004, 7,000 cases have entered the system through this
program. Recent legislation will expand FBEM to 11 counties and three case types.?’
A FBEM Resource Center staffed by employees with significant operational and
technical experience has been established to provide support to both attorneys and court
staff.

Recommendation:

L The Unified Court System should continue to explore the use of technology
to improve case processing and make its records more accessible to the

public.

In addition to the specific technological recommendations discussed above, the
Unified Court System should continue to develop methods to provide access to its
records electronically. Whenever possible, technology should be employed to eliminate

unnecessary court appearances, exchange information and facilitate negotiations.

»The counties include Erie, Monroe, Albany, Westchester, Nassau, Suffolk, and all of New
York City. The three case types include commercial, tax certiorari and tort claims, although not always
all three in each county.
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S

of Re ions

I. Case Management

The distinction between pre-Note of Issue and post-Note of Issue standards and goals
for civil cases should be eliminated and replaced by a standard and goal that runs
from the Request for Judicial Intervention (RJI) to disposition. The current discovery
periods for case tracks should be retained as firm guidelines.

The success in reducing the time to disposition under Differentiated Case
Management should be recognized by reducing the overall standards and goals for
civil cases to 20 months from RJI to disposition for an expedited case, 24 months for
a standard case, and 27 months for a complex case.

An extended track for exceptionally complex cases should be established with an
overall standard and goal of 32 months and a discovery milestone of 20 months.
The tolling capacity, currently available in the criminal and family standards and
goals, should be extended to civil cases. Events such as bankruptcy and appellate
stays and insurance liquidations should toll the running of the standards and goals
clock in civil cases.

The role of non-judicial staff in case management should be expanded so that Judges

can devote more time to substantive issues.

II. Automation

Automation should be used to replace court appearances where appropriate. A policy
of e-scheduling should be implemented that would provide for automated preliminary
conferences. If successful, this concept should be extended to compliance conferences.
Bar code technology should be tested to track the progress of orders and judgments
from submission for signature to the County Clerk’s Office.

All local Court Part rules should be readily available to the bar and public on the
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Court’s system’s website.

III. Specialized Parts/Tailored Justice

The specialized treatment of commercial, matrimonial and guardianship cases has
resulted in these cases being resolved more efficiently and should continue. Medical
malpractice actions also benefit from specialized treatment and, where practicable,
specialized parts should be established for these cases.

A set of Model Rules for the Commercial Division has recently been drafted and
should be considered for the standardization of practice in the Commercial Division.
A Center for Complex Litigation should be established for the management of the
most complex, non-commercial, civil cases.

Methods to improve the handling of guardianship cases should be developed. A
Model Guardianship Part in Suffolk County will soon consolidate all court
proceedings concerning an incapacitated person before one Judge and incorporate the
best practices developed nationwide in this area, including mediation and volunteer
monitoring.

A statewide case management system for guardianship cases will be introduced in
Spring 2005. This automated system will track guardianship cases from the initial
stage and monitor the filing of statutorily required reports and accountings. Most
importantly, it will allow Judges to ensure that court-appointed guardians and court
examiners are fulfilling their statutory responsibilities and take immediate corrective
action when they are not.

The court system should actively work with not-for-profit organizations to expand
the use of institutional guardians throughout the State.

A child-centered custody model should be developed to promote the resolution of
custody disputes in a way that minimize the negative impact on children. This year,

a Model Custody Part will open in New York County that focuses on a “Children
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Come First” model. It will apply the best practices for custody disputes including
mediation, stress management, counseling and links to appropriate services.

® Practice Groups should be established for Judges. The Practice Groups will develop
best practices manuals for Judges, develop appropriate training, and provide a forum

for the exchange of ideas.

IIl. New York City Cases
® Civil cases against the City of New York should be incrementally included in the

differentiated case management program. Non-judicial DCM Case Managers should
be assigned to high=olume City Parts to monitor compliance with DCM milestones.

® Motion practice for City tort cases should be reduced and streamlined. As part of
this project, the concept of an essentially paperless motion should also be explored
for City cases.

® Meaningful post-Note of Issue settlement programs for City cases should be
instituted in each county in New York City. To that end, Neutral Evaluators should
be designated and trained to conduct settlement conferences for post-Note City cases

in other counties.

IV. Alternative Dispute Resolution

® The use of Summary Jury Trials, pioneered in the Eighth Judicial District as an
efficient, effective tool for the disposition of civil cases, should be expanded
throughout the State.

® The use of Neutral Evaluators for Tort Actions, successfully employed in New York,

Erie and Monroe Counties, should be expanded to the largest counties throughout
the State.

® Mediation as a means of resolving custody disputes should continue to be explored.

Rosters of trained mediators should be available in every District.
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V. Civil Juries

® The court system should continue to explore methods to maximize the settlement of
cases before jury selection. To that end, a pilot project in Bronx County should test
whether, in a high- volume jurisdiction, a mandatory conference before the assigned
trial Judge, prior to jury selection, is an effective settlement tool that will reduce the
need for a jury to serve as a catalyst for reaching an agreement.

® The court system should explore the feasibility of involving Judges directly in the
supervision of civil jury selection. Later this year, a pilot project should be considered
to designate a Judge, as part of a rotational assignment, to welcome jurors, open voir

dire in the empaneling rooms, monitor the progress of jury selection, and be available

for juror questions.

V1. Foreclosure Procedures
® In those -instances where foreclosure sale are conducted in a court facility,
Administrative Judges should ensure that the court provide adequate security and an

orderly process at the site of the auction.
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