ADMINISTRATIVE ORDER OF THE
CHIEF ADMINISTRATIVE JUDGE OF THE COURTS

Pursuant to the authority vested in me, and with the advice and consent of the
Administrative Board of the Courts, I hereby amend, effective immediately, section
202.5-b of the Uniform Rules for the Supreme and County Courts, relating to electronic
filing in the Supreme Court, to read as follows:

§202.5-b. [Filing by] Electronic [Means] Filing in Supreme Court.
(a) Application.

(1) There is hereby established a pilot program in which [papers in the following

civil actions] documents may be [served or] filed and served by electronic means

[(FBEM)} in

York and Suffolk] Counties; and (ii) [commercial claims in the Commercial Divisions of
Supreme Court in Albany, Monroe, Nassau, New York, Suffolk and Westchester

Counties. The pilot program also shall apply to claims in the Court of Claims as provided

in section 206.5-aa of these rules] actions in Supreme Court in Broome County and Erie




(2) [“Electronic] For purposes of these rules:

(i) “ electronic means” [for purposes of these rules) shall mean any method
of transmission of information between computers or other machines, other than
facsimile machines, designed for the purpose of sending and receiving such
transmissions, and which allows the recipient to reproduce the information

transmitted in a tangible medium of expression].

(3) An];_

(v) an “action” [for the purposes of these rules] shall include a special
proceeding|.
(4) “Hard],_

(vi) “hard copy” shall mean information set forth in paper form; and




(b) [Designation of] E-Filing in Actions [Subject to FBEM] in Supreme Court.

(1) [In any case designated pursuant to this section, a] Commencing an action by
electronic means. A party may commence [an] any action specified in paragraph (1) of
subdivision (a) of this section by electronically filing the initiating [papers by electronic
means] documents with the County Clerk {, or by filing a hard copy of those papers with
the County Clerk. Upon such filing, the County Clerk shall provide the filing party with
a copy of a Notice Regarding Availability of Electronic Filing in a form appfoved by the
Chief Administrator. If that party desires that the action be subject to FBEM, the party
shall serve the other parties with such Notice, together with the initiating papers].

(2) [Parties who consent to participate in FBEM shall promptly file with the court
and serve on all parties of record a Consent to FBEM, in hard copy, in conformance with
subdivision (c) of this section. A party represented by an attorney who has already
registered as a Filing User pursuant to subdivision (d) may instead file and serve the
Consent to FBEM electronically by checking the designated box and following the
instructions on the New York State Unified Court System Internet Site (“UCS Internet
Site”) (hitp://fbem.courts.state.ny.us).

(3) A judge assigned to a case in the FBEM pilot program shall be denominated a
“ participating judge,” and upon the assignment of a participating judge, the clerk shall so
notify the parties. If the judge assigned does not wish to be a “participating judge” or

orders that the action should not be subject to FBEM, the clerk shall direct the parties to
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file all papers, including any papers previously filed electronically, in hard copy. The
assigned judge shall note on the initial Preliminary Conference Stipulation and Order form
whether the action is subject to FBEM. All papers may be served and filed in hard copy

in accordance with the Civil Practice Law and Rules until an action is subject to FBEM.

Upon an action being] E-filing in an action after commencement.




is_made subject to [FBEM] e-filing, all [papers] documents filed and served by

consenting parties shall be served and filed in accordance with this section.

[(4) The parties may apply at any time for an order that an action be subject to
FBEM by submitting a Consent by all parties to FBEM satisfying the requirements of
subdivision (c), which application the court in its discretion may grant or deny.

M

of e-filing procedures. When an action becomes subject to [FBEM] e-filing, the
court may direct that [papers] documents previously filed in the action in [the
County Clerk's office] hard copy be filed electronically by the parties. [The parties
shall be responsible for converting all previously filed hard-copy documents into
electronic form.

(6)] The court may [terminate] at any time order discontinuation of e-filing in such

action or [modify the application of FBEM to an action at any time and may excuse



a party from compliance with any provision of these rules] modification of e-filing

procedures therein in order to prevent prejudice and promote substantial justice.

[(7) When a case subject to FBEM is removed from FBEM, in whole or in part]

Wi fers di N f o-filing i ion, the i

the clerk [shall] to convert into hard copy those documents comprising the case file

which had been received [by FBEM)] electronically.

(c) [Consents to FBEM and E-Mail Addresses of Record.

(1) The consent to FBEM shall state that the submitting party consents to the use
of FBEM in the action, including consent to be bound by the service and filing provisions
in these rules, and shall set forth up to three Internet e-mail addresses for the purposes of
service and giving notice of each filing (the “ E-Mail Addresses of Record™). In addition,
the consent to FBEM shall state that the party agrees to comply with the User’s Manual
approved by the Chief Administrator.

(2) The UCS Internet Site shal! include for each action subject to FBEM a current
list of the E-Mail Addresses of Record maintained by the County Clerk and the Chief
Clerk of the Supreme Court. Access to e-mail addresses may be restricted to prevent
unwanted e-mail solicitations. Each attorney of record and each unrepresented party shall
promptly serve notice upon all parties of any change in such person’s E-Mail Addresses
of Record, and shall promptly notify the appropriate clerks of such change, including

identifying to the clerks each action subject to FBEM in which the e-mail address must be
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updated and confirming that such person has received test e-mail messages successfully

from all persons who have consented to FBEM in the action.

(d) Filing] Authorized E-Filing Users, Passwords and Other [Attorney]

Information.

(i) Who may register. An attorney admitted to practice in the State of New

York [, or admitted pro hac vice for purposes of an action], or a person seeking to

actions (hereinafter “ filing agent”) may register as [a Filing User of] an authorized
e-filing user of the [UCS] e-filing Internet [Site] site. [A] An attorney admitted pro
hac vice in an action, a party to an action subject to [FBEM] e-filing who is not
represented by an attorney, or a person who has been authorized in writing by an

assessment review filing agent”) may also register as [a Filing User of the UCS
Internet Site] an authorized e-filing user, but solely for purposes of such action or,
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(i) How to register. Registration shall be [by paper] on a form prescribed

by the [appropriate clerk] Chief Administrator, which shall require [identification
of the action and the name, address, telephone number and Internet e-mail address
of the Filing User. An attorney registering as a Filing User shall declare on the
regisiration form that the attorney is admitted to the Bar of the New York State or
admitted pro hac vice in the particular action. If, during the course of the action,
an unrepresented party retains an attorney who appears on the party's behalf, the

appearing attorney shall ask the clerk to terminate the party's registration as a Filing

User upon the attorney's appearance] such information as he or she shall specifv.

[(2) A Filing User] An authorized e-filing user shall notify the appropriate clerk

immediately of any change in the information provided [in the Filing User’ s] on his or her

registration form.

(3) [A Filing User] Identi

e-filing user shall be issued a confidential User Identification Designation (“ User ID”) and



a password by the [appropriate clerk upon registration] Unified Court System (“UCS™) .

[The clerk shall maintain a confidential record of issued User IDs and passwords.

(4) A Filing User] An authorized e-filing user shall maintain his or her User [D and
password as confidential, except as provided in [subparagraph (6), the User ID and
password issued by the clerk] paragraph (4) of this subdivision. Upon learning of the
compromise of the confidentiality of either the User ID or the password, [the Filing User]
an authorized e-filing user shall immediately notify the appropriate clerk[, who shall issue
the user a new User ID or password as appropriate.

(5) The clerk]. At its initiative or upon request, the UCS may at any time issue a
new User ID or password to any [Filing User. A Filing User may at any time obtain a
new User ID or password upon request to the clerk by following procedures prescribed by
the clerk] amhgnzgl_e;ﬁlmg_usg[

[(6) In the event the Filing User authorizes] (4) An authorized e-filing user may
authorize another person to file a [paper] document electronically on {the Filing User’s]
Ris or her behalf in a particular action using the User ID and password of the [Filing User]
user, but in such [Filing User] gvent, the authorized e-filing user shall retain full
responsibility for any [papers] document filed.

[(e)] (d} Electronic Filing of [Papers] Documents.

(1) In any [case] action subject to [FBEM] e-filing, all [papers] documents required

to be filed with the [clerk] court by a party that has consented to such e-filing shall be filed
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electronically [on the UCS Internet Site], except as [expressly] provided herein. [Only a
Filing User as defined in subdivision (d) may file papers under FBEM.

(2) Every paper filed electronically shall be signed for the purposes of Part 130 of
the Rules of the Chief Administrator (22 NYCRR) in accordance with subdivision (f). The

paper shall provide the signatory's name, address and telephone number.

3

(2) Payment of fees, Whenever [papers] documents are filed electronically that

require the payment of a filing fee, [such papers shall include a separate] the person who

files the documents shall provide, in payment of the fee: (i) such credit or debit card

[authorization sheet and shall contain] information as shall be required at the e-filing
Internet site to permit [the card number or other information of the party or attorney

permitting such] a card to be charged or debited by the County Clerk [for the payment of

the filing fee. The card authorization shall be kept separately by the clerk and shall not

be a part of the public record. The]; or (ii) the fi . ] ]

payment authorized by the Chief Administrator [may establish alternative methods for the

payment of a filing fee by credit or debit card in some or all classes of cases and may
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permit other methods of paying filing fees from remote locations, such as ejectronic funds

transfers and digital cash payments, and may provide guidelines for their use].

[(4) Papers] (3) Filing and receipt of documents; confirmation; secure
i .

(i) When documents are filed. Documents may be transmitted at any time
of the day or night to the [UCS] e-filing Internet [Site, and will be deemed] site,
Documents are deemed filed [upon the receipt of those papers by] on the date on
which their electronic transmission is recorded at that [Site] site, provided,
however, that where payment of a fee is required upon the filing of a document, the

[papers] document will not be deemed filed [unless accompanied by a completed

credit card or debit card authorization sheet] until transmission of the information

(ii) Confirmation. No later than the close of business on the business

day following [transmittal] the electronic filing of [papers to the UCS Internet Site,

the clerk] a document, a confirmation notice shall [transmit] be transmitted
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electronically by the e-filing Internet site to the [sender a Confirmation of Electronic
Filing] person filing such document. When {papers] documents initiating an action
are filed electronically, the County Clerk shall assign an index number [shall be
assigned) or filing number to the action and [the number] shall cause that number
to be transmitted to the [filing party] person filing such documents as part of the
[Confirmation of Electronic Filing] confirmation notice. If payment is submiited

(iii) Secure information, When [transmitting papers to the UCS Internet

Site, a Filing User] electronically filing a document, the person filing such
document shall indicate whether [the document to be transmitted] jt contains any of
the following: = individually identifiable health information, a social security
number, a credit card number, a bank account number, an individual's date of birth,
an individual's home address, a minor child's name, or trade secrets. If [the Filing
User] such_person indicates that any of this information is contained in lthe
document [being transmitted, the document being transmitted may be viewed on-
line electronically only by the court, counsel of record for the parties to the action

in which this document is filed, and any party to that action], access to it on the ¢-

Clerk and the court. The document will, however, be availablé for public inspection
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at the [courthouse] office of the County Clerk unless [otherwise] sealed by the

court.

[(5)] (4) Official record: courtesy copies. When a [paper] document has been filed
electronically pursuant to this section, the official record shall be the electronic recording
of the [paper] document stored by the clerk. [Such document also may be filed in hard

copy with the appropriate clerk.] The [participating judges] court may [request] require

the parties to provide courtesy hard copies of [the papers] documents filed electronically.

[(6) A Filing User seeking to file electronically] (3) Orders and judgments. Unless
the court directs otherwise, any [paper] document that requires a judge's signature shall

[also transmit such document] be transmitted electronically and in hard copy to the court.
[Orders]

Jjudgments signed by a judge shall be [filed] signed in hard copy, and shall be converted
into electronic form by the appropriate clerk[, and entered into the official record.

(7) A participating judge, by use of a password and participating judge designation
issued by the clerk, may approve preliminary conference, scheduling, and other non-

dispositive orders, which shall be effective upon filing and issuance of an electronic notice

of entry by the clerk.,
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(8) Nothing in the procedures for FBEM shall be interpreted to permit access to

material filed under seal except upon order of the court]. The County Clerk may sign

[(D] (e} Signatures. [A paper filed or served electronically shall be deemed to be
signed by a person (the “signatory”) when the paper identifies the person as a signatory
in compliance with paragraph (1), (2), or (3). The filing or service shall bind the signatory
as if the paper were physically signed, and shall function as the signatory's signature.

(1) In the case of a signatory who is a Filing User, such paper shall be deemed
signed regardless of the existence of a physical signature on the paper, provided that such
paper is filed using the User ID and password of the signatory.

(2) In the case of a signatory who is not a Filing User, such as an affiant or a
deponent, or who is a Filing User but whose User ID and password will not be utilized in
the electronic filing or service of the paper, such paper must be physically signed by the
signatory before it is filed. A Filing User who files or serves such paper represents that
he or she possesses the executed hard copy of such paper and agrees to produce it at the

request of a party or the court.]
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(3) Certification of Signatute. A party or attorney may add his or her signature to
a stipulation or other filed [paper] document by signing and filing a Certification of

Signature for such [paper] document in a form prescribed by the Chief Administrator.

[Such Certification shall provide the title, sequential number on the list of papers filed, and
date and time filed of the paper being so signed.

(2)] () Service [on Parties Who Have Consented to FBEM] of Documents.

(1) [An attorney or party seeking to effect service upon the opposing party to obtain
personal jurisdiction]
may [serve the party by any of the methods permitted by] be served in hard copy pursuant
to Article 3 of the CPLR, or [may serve the party] in tax certiorari cases, pursuant to the
Real Property Tax Law, or by electronic means if the party served agrees to accept such

service [by this method]. A party [that agrees to accept service] served by electronic

means shall, within 24 hours of service, provide the serving party or attorney with an

electronic confirmation [within 24 hours of service] that the service has been effected.

(2) [An attorney or a party filing] Service of interlocutory documents. (i) E-mail




the receipt of an intertocutory [paper pursuant to the FBEM procedures shall, on

the day of filing, send electronically a Notice of Filing of the paper] document by

notificatiop to all [E-Mail Addresses of Record] e-mail service addresses. Such

[Notice] notification shall provide [the sequential number on the list of documents
filed and] the title of the [paper filed, and] document received, the date [and time
filed, as set forth in the Confirmation of Electronic Filing received from the court.

The]

ach party receiving the [Notice
of Filing] notification shall be responsible for accessing the [UCS] e-filing Internet
[Site] site to obtain a copy of the [paper filed] document received. The electronic

transmission of the [Notice of Filing] notification shall constitute service of the

[paper] document on the [addressee] ¢-mail service addresses identified therein,

reach the address of the person to be served. Proof of such service {shall] will be
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(filed electronically with the court pursuant to the FBEM procedures, but such

proof of service need not itself be served on other parties. Nothing in this section

shall preclude a] recorded on the e-filing Internet site. A party [from utilizing]
may, however, utilize other service methods permitted by the CPLR provided that,

in an action [subject to FBEM, initial service of papers on parties who are added to the
case shall be in hard copy and shall include, in addition to the papers, a notice that the
action is subject to FBEM. Responsive papers may be served in hard copy and shall
include (i) a Consent to FBEM for purposes of the action, or (ii) a statement that the party

does not wish to utilize the FBEM option and will file and serve all papers in hard copy.

Papers served on a party that declines the FBEM option shall be served in hard copy.

(2) In an action subject to FBEM, a] subject to e-filing shall be served with initiating

forth in that paragraph. A proposed intervenor or other [person seeking] non-party who

secks relief from the court [who is not a party may: (i) file a consent to FBEM procedures

and thereby, upon being represented by or registering as a Filing User, become subject to

-18 -



FBEM procedures for such an application, or (ii) file or serve papers in hard copy,
together with a statement that he or she does not wish to utilize the FBEM option.

(i) List of Papers Filed. For each action subject to FBEM, the UCS Internet Site
shall provide a sequentially numbered list of all papers filed with the court and shall note
the entry of any order or judgment by the court, regardless whether such paper was filed
electronically. The record of those filings and entries for each case shall constitute the List

of Papers Filed.

(1) Notice and] in_an action subject to e-filing, if consenting to e-filing, shall

(h) Entry of Orders and Judgments and Notice of Entry. In an action subject to
[FBEM] e-filing, the [Clerk] County Clerk or his or her designee shall file [electronically]

orders and judgments of the court [in accordance with the procedures for FBEM]
electronically, which shall constitute entry of the order or judgment. [This shall not

prevent the appropriate clerk from filing and maintaining a paper copy of such orders or

Jjudgments, in his or her discretion. At the time of the] The date of entry shall be the date

upon the County Clerk a request for entry of judgment. Upon entry of an order or
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judgment, the [clerk] County Clerk, his or her designee. or the e-filing Internet site shall
transmit [by e-mail] to the [E-Mail Addresses of Record] e-mail service addresses a
notification {that the order or judgment has been entered and shall make a note in the
Electronic Filing Index of the transmission. Such notice by the clerk] of such entry,
which shall not constitute service of notice of entry by any party. A party [may] shall
serve notice of entry of an order or judgment on another party by [separately transmitting

to the party to be served] serving a copy of the notification received from the [clerk]

County Clerk, his or her designee or the e-filing Internet site, a copy of the order or

judgment, [together with] and an express statement that the transmittal constitutes notice

of entry.

[(k)] (i) Technical Failures. The appropriate clerk shall deem the [UCS] e-filing

Internet [Site] site to be subject to a technical failure on a given day if the [Site] site is
unable to accept filings or provide access to filed documents continuously or intermittently
over the course of any period of time greater than one hour after 12:00 noon of that day.
The clerk shall provide notice of all such technical failures on the [UCS Internet Site and
by means of the UCS Internet Site status line, which persons may telephone in order to

learn the current status of the Site] site. When filing by electronic means is hindered by

a technical failure, a party may file with the appropriate clerk in hard copy. With the
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exception of deadlines that by law cannot be extended, the time for filing of any paper that
is delayed due to technical failure of the [UCS Internet Site] site shall be extended for one
day for each day [in] on which such [technical] failure occurs, unless otherwise ordered
by the court.

[(D] (3) Electronic Filing of [Papers Not Otherwise Permitted to be Filed) Discovery

Materials. In any action subject to [FBEM procedures, the court] e-filing, parties and non-

ery demands may enter [an order] into a
stjpulation authorizing the electronic filing of discovery [requests, discovery] responses[,]
and discovery materials {or other matter] to the degree and upon terms and conditions [to
which all of the parties (or nonparties producing such materials) have previously agreed
in a stipulation submitted to the court] set forth in the stipulation. In the absence of such
[an order] a stipulation, no party shall file electronically any such materials except in the
form of excerpts, quotations, or selected exhibits from such materials as part of motion
papers, pleadings or other filings with the court.

[(m)] (k) Copyright, Confidentiality, And Other Proprietary Rights.

(1) Submissions pursuant to [FBEM] e-filing procedures shall have the same
copyright, confidentiality and proprietary rights as paper documents.

(2) In an action subject to [FBEM] e-filing, any person may apply for an order
prohibiting or restricting the electronic filing in the action of specifically identified

materials on the grounds that such materials are subject to copyright or other proprietary
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rights, or trade secret or other privacy interests, and that electronic filing in the action is
likely to result in substantial prejudice to those rights or interests. Unless otherwise
permitted by the court, a motion for such an order shall be filed not less than [five] ten
days before the materials to which the motion pertains are due to be produced or filed with

the court,

Chief Admlmstratl%( Judge of the Courts

Dated: May 16, 2008

AO/ 244 /08
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