SCANNED ON 8/18/2008

SUPREME COURT OF THE STATE OF NEW YORK/~— NEW YORK COUNTY

PRESENT: KAREN S. SMITH PART 62
| Justice
JOHN DELLA PORTA and DEBRA DELLA PORTA INDEX NO. 104427/2008
-V - MOTION DATE 07/02/2008
EAST 51°" STREET DEVELOPMENT COMPANY, LLC, RELIANCE MOTION SEQ. NO. 001

CONSTRUCTION GROUP, RCG GROUP‘; ING., JOY CONTRACTORS, MOTION CAL. NO.
INC., NEW YORK CRANE & EQUIPMENT CORPORATION and
STROH ENGINEERING SERVICES, P.C.

The following papers, numbered 1 to_1_r1_ were read on this motion to_dlsmisgs the complaint herein

PAPERS NUMBERED
Notice of Motion/ Order to Show Causer— Affidavlts — Exhlblts ...Memorandum 1-2
Answaering Affldavits — Exhibits — Memprandum 3-9 |
Replying Affidavits — Memorandum // 10 - 11

Cross-Motion: [ Yes “/INo

Upon theforegolng papers,itis ORDERE‘ that this motlon by defendant, New York Crane & Equipment
Corporation (“NY Crane") to dismiss the complaint herein, as against it, pursuant to CPLR §3211, is denled.

' Thisisa personalinjury action stemming from a constructlon crane collapse which occurred on March
15, 2008. Plaintiffs are a construction worker (“Della Porta) who was allegedly Injured during the collapse and
his spousewho brings aloss of consortium|claim. NY Crane allegedly ownaed the crane which involved in the
accldent. NY Crane now moves to dismiss the actlon pursuant to CPLR §3211(a)(1) and (7). NY Crane contends
thatdocumentary evidence, consisting of arental agreement for the crane equipment involved between itself
as ownerand “JCI/E 51* & 2™ Avenue” as lgssee, concluslively establishes that the lessee Is rasponsibie for
all liability arlsing out of the use, operation and maintenance of the crane squipment. Additlonally, NY Crane
argues that the complaint fails to state a cause of action as against NY Crane. All other parties to the action,
excapt defendant Joy Contractors, Inc.,|have opposed the mation.

ACPLR §3211 motion addresses the face of the complalnt. Allfactual allegations are presumed true
for the purposes of the motion unless doctimentary evidence conclusively refutes them. Anyreasonahle
Inferences which may be drawn from the allegations are construed in the light most favorable to the plaintiff.
Tharole of tha court is to determine whether the plaintiff has any viable cause of action, without giving
conslderation to the artfulness or ineptness of the pleading, and whether the defendant has bean put on
sufficient notice of the Issues Involved to defend the action. The omlssion of any non-essential detalls, which
may ba supplled through a bill of partlculars or otherwise within in the context of the pleading rgg, does not
preciude the denlal of the motion. | A'
The complaint hereln is adequata to\‘ utNY Crane on notice of negligenca claims agalnstita ner

of the crane and the Incidents out of which those clalms arose. Thus, while NY Crane may haveacla 05\,
as against the lassee of the aquipment involved in this action, that does not restrickDella Port httos O
compensatlon for hls Injuries from NY Crang as the potentially negligent owner nstrymentajtty which %

FOR THE FOLLOWING REASON(S):

caused those injurles. Moreovar, until a conglusion concerning the cause of the cran d
to the courtin the form of admlssible evidel ce, tha courtis not In a positlonto determind, flaw,
that Della Porta has no viable cause of action agalnst NY Crane. Accordingly, this motion sthe

complaint hereln Is denled. | \S‘Q&
The foregoing constitutes the d?cislon and order of this court. P By

| Rp— Loy
Dated: 3 \“1@\6 | i Hgmgtl
’ l Hon. Ke\ren S. Smith, J.s.C.
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