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I ntroduction

The Advisory Committee on Criminal Law and Procedume of the standing advisory
committees established by the Chief Administratdhe Courts pursuant to section 212(1)(q) of
the Judiciary Law, annually recommends to the CAdrhinistrative Judge legislative proposals
in the area of criminal law and procedure that l@yncorporated in the Chief Administrative
Judge’'s legislative program. The Committee makag®commendations on the basis of its own
studies, examination of decisional law and promosateived from bench and bar. The
Committee maintains a liaison with the New Yorkt&tdudicial Conference, bar associations
and legislative committees, and other state agendreaddition to recommending its own
annual legislative program, the Committee reviemg @mments on other pending legislative
measures concerning criminal law and procedure.

In this 2010 Report, the Committee recommends 6 measures for enactment by the
Legislature. Also included are 31 measures preWyqueposed, and which continue to be of
interest to the Committee. The new measures would:

. codify the writ ofcoram nobidor claims of ineffectiveness
of appellate counsel in a new section 450.65 of the
Criminal Procedure Law

. amend section 65.10 of the Penal Law and secB8rcof
the Executive Law to allow the court or parole lobtar
modify the conditions of probation or parole fortee sex
offenders under the electronic security and tangebi
online predators act [E-Stop]

. amend section 170.10 of the Criminal Procedure taaw
authorize a court to remand a defendant for a patyah
examination to determine defendant’s fithess ta@ed on
a misdemeanor

. amend section 340.40 of the Criminal Procedure taaw
provide for a jury trial of all charges whenevetedendant
is tried on consolidated charges at least one aftwh
entitles the defendant to a jury trial

. amend sections 120.10, 380.10 and 380.20 of timeii@x
Procedure Law to authorize judicial hearing offecty
sentence defendants on negotiated pleas, presale ov
violations of a conditional discharge and issue \eachte
bench warrants in the summons part of the Crinwalrt
of the City of New York

. amend section 168-a of the Correction Law to cbrae
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apparent error in the definition of “sexually viote
offender” as it applies to out-of-state offenders

Part Il of this Report provides the details of eatthe new measures submitted and
explains its purpose. Part lll summarizes the ipresty endorsed measures that are still of
significant interest to the courts. In Parts Itldl, individual summaries are followed by drafts
of appropriate legislation. Part IV briefly disses some pending and future matters under
Committee consideration.



. New M easures

1. Codifying the Writ ofCoram Nobis
(CPL 450.65)

The Committee recommends that the writofam nobisbe codified in a new section
450.65 of the Criminal Procedure Law.

New York did not recognize a procedure to colldigm@tack a judgment of conviction
until 1943, when the Court of Appeals permittednsan attack by resurrecting the “ancient writ
of coram nobi& (see Lyons v Goldstei@90 NY 19 [1943]). The writ, however, was of tied
availability and applied only to judgments secubgdraud, duress or mistake, and where the
court itself would have prevented entry of the juagit had it known the truth underlying the
conviction.

In 1970, the Legislature provided defendants wisltadutory basis to vacate a judgment
of conviction when it enacted CPL Article 440 aadd by so doing, replaced “all aspects of the
common law writs” covered by the statute (PeterderePractice Commentaries, p 246). Thus,
as of 1970, all writs to vacate a judgment of cotion, including the writ oEoram nobis
disappeared from New York State’s jurisprudence.

In People v Bacheri{(69 NY2d 593 [1987]), however, the Court of Aplse@vived the
writ, this time providing for its use when a defanticlaimed ineffectiveness of appellate
counsel. Th@&achertCourt held that the Legislature had never expyessblished the writ of
coram nobisvhen it enacted Article 440. Instead, it merakygmpted the writ in those areas
specifically covered by Article 440. The Court folthat because ineffective assistance of
appellate counsel is not among the eight groundegdoating a judgment listed in CPL 440.10, a
writ of coram nobids an appropriate procedural mechanism for cdartse to allow for review
of such a claim.

By once again resurrecting the writ, however, maiattacking the effectiveness of
appellate counsel fall outside the modern procéddulas contained in Article 440. For instance,
under CPL 440.10(1)(c), “the court may deny a motmvacate a judgment when . . . [u]pon a
previous motion made pursuant to this sectiondéfendant was in a position adequately to
raise the ground or issue underlying the presetiombut did not do so.” Without a similar
limitation on writs ofcoram nobisdefendants routinely file successive writs atitagkhe
effectiveness of their appellate counsel. Suckessive writs rarely have merit, yet without a
statute expressly limiting a defendant’s successseof the writ, a defendant may bring endless
successive writs. For each of these successivys, wrbsecutors are required to file reply briefs
and courts are required to review the often friuglgubstantive claims. The Committee believes
this is a needless waste of valuable resources.

This measure would promote the appropriate useaffactive assistance of counsel
claims by limiting the motion to a single claimasatter of right. Second or subsequent
motions would still be permitted where the defendast obtained leave of a judge of the



intermediate appellate court on a showing of “goadse.” The measure recognizes, however,
the potential for injustice that could result ifl@fendant’s initial pro se claim were denied and if
the denial were used to foreclose an attorney gobsequently raising the issue. This measure
therefore allows an attorney to file an initial moot attacking the effectiveness of appellate
counsel regardless of the prior pro se motions rhgdedefendant.

Proposal

AN ACT to amend the criminal procedure law, in tiela to providing a statutory basis to vacate
a judgment of conviction on the ground of ineffeetassistance of appellate counsel

The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. The criminal procedure law is amendedduling a new section 450.65 to
read as follows:

8 450.65 Motion to intermediate appellate coufeative assistance of appellate

counsel. 1. At any time after the entry of aneade or partially adverse order of an intermediate

appellate court entered upon an appeal taken toistermediate appellate court pursuant to
section 450.10, 450.15, or 450.20, the defendagtmmve to set aside the order on the ground

of ineffective assistance or wrongful deprivatidrappellate counsel.

2. A motion made pursuant to subdivision one dbalinade in the same intermediate

appellate court that heard the appeal in which selwvas allegedly deficient.

3. A motion made pursuant to subdivision one isauphorized as of right where the

ground or issue raised upon the motion was prelialetermined by the intermediate appellate

court, provided, however, that the defendant maaior a certificate granting permission to

file a second or subsequent motion pursuant toigisiimh one upon a showing of good cause,

which shall include, but is not limited to, estabiing that any previous motion made pursuant to

subdivision one was made by a defendant acting®rand where the current application is

made by counsel. A certificate granting permiss@file a second or subseguent motion is an

order of one judge or justice of the intermediadpadlate court in which the previous motion was

determined granting such permission and certif{frag the case involves questions of law or fact

which ought to be reviewed by the intermediate Hatsecourt.

§2. This act shall take effect 90 days after dlishave become law.



2. Amending the E-Stop Law
(Penal Law § 65.10, Corrections Law § 168-e )

The Committee recommends that the Penal Law andufixe Law be amended to
provide discretion for the court and parole boardhbdify certain conditions of probation or
parole for sex offenders.

In 2008, the Legislature enacted the “electronauiggy and targeting of online predators
act,” commonly referred to as the E-Stop law (L20€ 67). It requires all sex offenders to
provide the Division of Criminal Justice Serviceshanternet service account information and
internet "identifiers," such as e-mail addresseabsiastant messaging names. The laudable
purpose of the law is to empower social networlgitgs such as Facebook and MySpace to
purge sex offenders from registered user lists,edfgttively ban sex offenders from accessing
these websites.

The E-Stop law also bars defendants over the a@8 afho have been convicted of an
offense against a minor, as well as all Level 3aféanders regardless of the victim's age, from
"using the internet" to communicate with a persondar the age of 18. The restriction must be
imposed as a mandatory condition of probation, |pasopost-release supervision. The only
exception allowed is for parents of minor childwémo are not otherwise prohibited from
communicating with their children.

The Committee believes that the single exceptioniged under the current law does not
provide sufficient flexibility to courts and pardb®ards in appropriate cases. At least as applied
to minors who were not victimized by the defendant who are not thought to be at risk, the
total ban on internet communication appears toveelbwoad. For instance, in the case of an 18
year-old convicted of misdemeanor sexual misconohvetiving a 16 year-old classmate, the
defendant could share a bedroom with his 17 yehbther in the family home, but would be
prohibited from e-mailing him under the E-Stop Law.

Banning sex offenders from using the internet tmicnicate with minors for the
purpose of victimizing them is a praiseworthy goBut by not providing any method for an
individual to show that the statute is being used manner inconsistent with its intended
purpose, it creates unreasonable barriers to otbe@ppropriate conduct. This measure restores
limited discretion to judges and parole boarddltmainternet conduct with specified individual
minors.

Proposal

AN ACT to amend the penal law and the executive lawelation to conditions of probation
and parole for certain sex offenders

The People of the State of New York, representéseimate and Assembly, do enact as

follows:



Section 1. Paragraph (b) of subdivision 4-a ofise®5.10 of the penal law, as amended
by chapter 67 of the laws of 2008, is amendeddd ees follows:

(b) When imposing a sentence of probation or camthd discharge upon a person
convicted of an offense for which registration a®a offender is required pursuant to
subdivision two or three of section one hundretlyseight-a of the correction law, and the
victim of such offense was under the age of eightddhe time of such offense or such person
has been designated a level three sex offendengmirto subdivision six of section one hundred
sixty-eight-l of the correction law or the interveas used to facilitate the commission of the
crime, the court shall require, as mandatory comstof such sentence, that such sentenced
offender be prohibited from using the internettoess pornographic material, access a
commercial social networking website, communicaith wther individuals or groups for the
purpose of promoting sexual relations with peraamder the age of eighteen, and communicate
with a person under the age of eighteen when sfiehder is over the age of eighteen, provided
that the court may permit an offender to use theriret to communicate with a person under the
age of eighteen when such offender is the pareatoihor child and is not otherwise prohibited

from communicating with such child or when the ¢oir its discretion, expressly permits

communication with a person under the age of 1& afinsidering the stated position, if any, of

the parents or guardians of such minbiothing in this subdivision shall be construed a

restricting any other lawful condition of superaisithat may be imposed on such sentenced
offender. As used in this subdivision, a “commadrsa@ial networking website” shall mean any
business, organization or other entity operatimgehsite that permits persons under eighteen
years of age to be registered users for the purgiosstablishing personal relationships with

other users, where such persons under eightees geage may: (i) create web pages or profiles



that provide information about themselves wherdnsueb pages or profiles are available to the
public or to other users; (ii) engage in directeal time communication with other users, such as
a chat room or instant messenger; and (iii) comoataiwith persons over eighteen years of age;
provided, however, that, for purposes of this suisthn, a commercial social networking

website shall not include a website that permitssi0 engage in such other activities as are not

enumerated herein.

8 2. Subdivision 15 of section 259-c of the exeautaw, as amended by chapter 67 of
the laws of 2008, is amended to read as follows:

15. Notwithstanding any other provision of lawthe contrary, where a person is serving
a sentence for an offense for which registratioa aex offender is required pursuant to
subdivision two or three of section one hundretlyseight-a of the correction law, and the
victim of such offense was under the age of eightddhe time of such offense or such person
has been designated a level three sex offendengmirto subdivision six of section one hundred
sixty-eight-l of the correction law or the interveas used to facilitate the commission of the
crime, is released on parole or conditionally reéebpursuant to subdivision one or two of this
section, the board shall require, as mandatoryitond of such release, that such sentenced
offender shall be prohibited from using the intétioeaccess pornographic material, access a
commercial social networking website, communicaith wther individuals or groups for the
purpose of promoting sexual relations with peraamder the age of eighteen, and communicate
with a person under the age of eighteen when sfiehder is over the age of eighteen, provided
that the board may permit an offender to use tteniet to communicate with a person under the
age of eighteen when such offender is the pareatoihor child and is not otherwise prohibited

from communicating with such child or when the laban its discretion, expressly permits
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communication with a person under the age of 1& afinsidering the stated position, if any, of

the parents or guardians of such minbiothing in this subdivision shall be construed a

restricting any other lawful condition of superaisithat may be imposed on such sentenced
offender. As used in this subdivision, a “commadrsa@ial networking website” shall mean any
business, organization or other entity operatimgehsite that permits persons under eighteen
years of age to be registered users for the purgiosstablishing personal relationships with
other users, where such persons under eighteesigkage may: (i) create web pages or profiles
that provide information about themselves wherdnsueb pages or profiles are available to the
public or to other users; (ii) engage in directeal time communication with other users, such as
a chat room or instant messenger; and (iii) compataiwith persons over eighteen years of age;
provided, however, that, for purposes of this suisthn, a commercial social networking

website shall not include a website that permitgsi0 engage in such other activities as are not

enumerated herein.

83. This act shall take effect 30 days after itldiave become law.



3. Examination Orders for Misdemeanor Cases
(CPL 170.10, 530.20, 530.40)

The Committee recommends that the Criminal Proeetaw be amended to authorize a
court to commit a defendant to the custody of thexiff in connection with an order of
examination to determine whether the defendam i$reapacitated person” as defined in CPL
730.10(1).

Currently, the Criminal Procedure Law provides tinat court must order recognizance or
bail when a defendant is charged with a pendinglemseanor (CPL 530.20(1), CPL 530.40(1),
see alsdCPL 170.10 [7]). The only statutory exceptionhauizing a defendant to be committed
to the custody of the sheriff on a pending misdemoeaharge is when the defendant has been
found, after a hearing, to have violated a famifgiase order of protection under CPL
530.12(11), or where the defendant has been caavaftthe misdemeanor charge and is
awaiting sentence (CPL 530.45 (1)). Even wherkdrakecognizance is revoked because a
defendant fails to return to court, there is ndatity to remand the defendant. In such cases,
the court is only permitted to issue another oaddrail or recognizance (CPL 530.60(1)).

Unique circumstances are often present when itappbat a defendant may be an
“incapacitated person” under Article 730. As agtical matter, defendants subject to an
examination order and who are released on badargnizance are often reluctant to voluntarily
submit to an order of examination. In many cadefendants are content to return to court as
required but will refuse to submit to the examioati Cases therefore languish without
resolution of a critical threshold legal issue.n@€onted with this problem, courts must either
remand the defendant in direct contravention oichat530 or set unreasonably high bail to
insure that the defendant will be appropriatelyneixeed. Either choice presents difficult ethical
issues for the court.

Although the Court of Appeals has yet to find judienisconduct premised on a court's
having jailed a defendant for purposes of condgcdim order of examination, it has, in dicta,
suggested that it may be miscondseteMatter of LaBellg(79 NY2d 350, 360-361 [1992]).

This is an unsettled area of law because CPL 78®).20ovides, in apparent conflict with CPL
530.20(1) that a court may direct “hospital confirent of the defendant” if the director of a state
hospital informs the court that confinement is 5segy for an effective examination. No case
has yet to examined the precise contours of th#licbbetween Articles 530 and 730 on this
issue, and the Court lraBelledeclined to resolve the issue, preferring to "aaairoper case

and the proper parties” (79 NY2d at 361).

The current law therefore puts judges in a difigdsition when confronted with a
misdemeanant who needs to be examined to detemhiether the defendant is fit to proceed.
This measure resolves that dilemma by allowingdgguto commit a defendant charged with a
misdemeanor for a period of 14 days and, on goadecahown, an additional 14 days in
connection with an order of examination. The Cottaribelieves that the measure strikes the
appropriate balance between the court’s interegtompt orders of examination and a
misdemeanor defendant’s liberty interest.



Proposal
AN ACT to amend the criminal procedure law, in tigla to committing a defendant to the

custody of the sheriff for purposes of conductingpeder of examination pursuant to
CPL Atrticle 730

The People of the State of New York, representétkeimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 530.20 ofd¢hminal procedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

1. When the defendant is charged, by informationpkfied information, prosecutor's
information or misdemeanor complaint, with an offeror offenses of less than felony grade

only, the court must order recognizance or baibviled, however, when in the course of a

proceeding the court issues an order of examinatimguant to article 730 of this chapter, the

court may order that a defendant charged with a@eneanor be committed to the custody of the

sheriff for a period not to exceed fourteen daystie purpose of conducting the examination.

If, at the end of fourteen days, good cause has sleewn to extend the order, the court may

extend the order an additional fourteen days. \&hearourt subsequently finds that the

defendant is not an incapacitated person pursoas#dtion 730.30 of this chapter, it shall issue a

securing order as provided in section 170.10 «f thiapter.

82. Subdivision 1 of section 530.40 of the crinhim@cedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:
1. When the defendant is charged with an offens#fenses of less than felony grade

only, the court must order recognizance or baibviled, however, when in the course of a

proceeding the court issues an order of examingtiwguant to article 730 of this chapter, the

10



court may order that a defendant charged with aenieanor be committed to the custody of the

sheriff for a period not to exceed fourteen daygstie purpose of conducting the examination.

If, at the end of fourteen days, good cause has sleewn to extend the order, the court may

extend the order an additional fourteen days. \&hearourt subsequently finds that the

defendant is not an incapacitated person pursoas®dtion 730.30 of this chapter, it shall issue a

securing order as provided in section 210.15 «f thiapter.

83. Subdivision 7 of section 170.10 of the crinhima@cedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

7. Upon the arraignment, the court, unless it id$eio make a final disposition of the
action immediately thereafter, must, as providesubdivision one of section 530.20, issue a
securing order either releasing the defendant ®whherown recognizance or fixing bail for his

or herfuture appearance in the action or committing birher to the custody of the sheriff in

connection with an order determining whether thiemigant is an incapacitated persercept

that where a defendant appears by counsel pursupatagraph (b) of subdivision one of this
section, the court must release the defendantartierown recognizance.

84. This act shall take effect 30 days after itldive become law.
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4, Jury Trials on Cases Consolidated for Trial
(CPL 340.40)

The Committee recommends that section 340.40(8)eo€Criminal Procedure Law be
amended to require that when a defendant is tmecbasolidated charges, at least one of which
entitles the defendant to a jury trial, all chargesst be conducted before the jury unless the
defendant waives a jury as to those charges.

Under New York law, a defendant has a right torg jual for all cases charged by
indictment. Outside New York City, the defendasbéhas a right to a jury trial for all
misdemeanors charged by information, and within Nenk City for class A misdemeanors
charged by information. For informations that ¢eaan offense of lesser grade than a
misdemeanor, there is no right to a jury trial ahgve in the state.

Recently, the Court of Appeals addressed a defeisdaght to a jury trial in the context
of separate accusatory instruments that were itniadsingle trial People v Almeterl2 NY3d
591 [2009]). InAImeter the defendant was charged in two accusatoryumsnts, one
containing a single misdemeanor for which the deden had a right to a jury trial and the other a
single violation for which no such right existe@ihe trial court presided over a joint trial for
both charges, but then, over a defense objectibnchted the deliberations by submitting only
the misdemeanor charge to the jury and reserviagitilation charge to itself. The jury
acquitted on the misdemeanor charge and the tnat convicted on the violation. In reversing
the conviction, the Court held that the trial caorproperly delayed informing the defendant that
it would be the trier of fact on the violation Uriidth sides had rested. The Court declined to
rule, however, on this issue of whether the bifteddact finding was acceptable on the basis of
two separate accusatory instruments.

CPL section 340.40(3) addresses the issue but i model of clarity. It provides that if
a single accusatory instrument contains two chaeswhich entitles a defendant to a jury trial
and another which does not, the entire case gdeeeltbe jury, and the defendant may not
demand a separate jury and bench trial. But tbeigion does not expressly apply to cases
where separate accusatory instruments are triagingle proceeding.

This measure provides that where a consolidatadisrto be held before a jury, the jury
should consider all separately submitted chargemrdless of whether those charges carry an
independent right to a jury trial. The Committedidves that there is little substantive or
procedural benefit in having two fact-finders atirzgle trial simply because one of the charges
does not provide a right to a jury trial.

Proposal

AN ACT to amend the criminal procedure law, in tigla to a defendant’s right to a trial of
consolidated charges before a jury

The People of the State of New York, representéskeimate and Assembly, do enact as

12



follows:

Section 1. Subdivision 3 of section 340.40 of¢hminal procedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

3. A defendant entitled to a jury trial pursuamsubdivision two, shall be so entitled
even though the information also charges an offéarserhich he or heis otherwise not entitled

to a jury trial. In such case, the defendant isemtitled both to a jury trial and a separate gngl

judge trial and the court may not order separ&éstr Where two or more accusatory

instruments are consolidated for trial, at least ohwhich entitles the defendant to a jury trial,

the trial on all charges shall be before the juniess the defendant agrees to waive a jury in the

manner prescribed in subdivision two of section.B@0

82. This act shall take effect immediately and Istaply to all actions in which trials are

commenced on or after the effective date of this ac

13



5. Revising the Powers of Judicial Hearing Officers
(CPL 120.10, 380.10, 380.20)

The Committee recommends that section 350.20 ofrih@nal procedure law be
amended to permit a judicial hearing officer (JHOpreside over additional limited
proceedings.

Under current law, a JHO may conduct trials of afimns and, with a defendant’s
consent, class B and unclassified misdemeaseeOPL 350.20). Moreover, where a JHO
conducts a trial under CPL 350.20, a JHO has tHeaty to handle motions from verdict to
sentencing (CPL 370.10) and to sentence the def¢f@&L 380.10). The Committee believes
it would ease the congestion of many local crimowalrts if a JHO had the power, with the
consent of the defendant, to preside over sentemcasgotiated pleas. This would result in one
less court appearance by the defendant in a busy gart and significantly reduce the workload
of the clerks in those parts. The measure is thereonsistent with the original purpose of the
JHO program, which was to utilize the servicesedifed judges in order to alleviate backlog and
delay and “as a direct aid to Judges, freeing tldlgds to conduct more trialPéople v Scalza
76 NY2d 604, 608 [1990]).

Additionally, this measure would authorize a JHOémdle, again with the consent of the
defendant, violations of a sentence of conditiastharge. Under current practice, a defendant
who is in apparent violation of a sentence of cbodal discharge, must return to court on
numerous occasions to litigate the issue of thiatran or to have the court monitor the
defendant’s progress while the violation is pendifitpe process of returning to court and
waiting for a case to be called can pose seriotdgsha on defendants and clogs busy court
parts. This measure would benefit the courtsdéfendant and the People by providing for
more timely adjudication of those violations.

Finally, the Committee also recommends that a JE@rbvided the authority to issue
and vacate bench warrants in the summons pared@timinal Court of the City of New York.
Although JHO's routinely preside over the summoad,pwvhen a defendant fails to appear on a
case, the matter must be transferred to a judfeeafriminal court for issuance of the warrant.
This is done in a wholesale fashion at the enti@fcburt day and necessarily involves delay and
difficulty in retracting the warrant if the defermdashould appear in court shortly after the
warrant is issued. Further, if a defendant is lantarily returned to the summons part on the
bench warrant, the defendant must be held whilerthieer is again be transferred for a Criminal
Court judge to vacate the warrant. This oftenientangthy delay that could be avoided by the
simple expedient of allowing the JHO to handlewlzerant.

Proposal

AN ACT to amend the criminal procedure law, in tigla to the authority of judicial hearing
officers

The People of the State of New York, representéseimate and Assembly, do enact as
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follows:
Section 1. Section 120.10 of the criminal procedaw is amended by adding a new
subdivision 4 to read as follows:

4. For purposes of this article, where a judge lfical criminal court is authorized to

issue a warrant of arrest, a judicial hearing effidesignated to serve in such court may also

issue such a warrant, and vacate it where necegsamded the judicial hearing officer is

presiding in the summons part of the criminal cadithe city of New York and the warrant is

for a defendant’s arrest pursuant to section 156r@&30.60 of this chapter.

82. Subdivision 1 of section 380.10 of the crinhime@cedure law, as amended by
chapter 840 of the laws of 1983, is amended to asddllows:

1. In general. The procedure prescribed by ttiésapplies to sentencing for every
offense, whether defined within or outside of te@aa law; provided, however, where a judicial
hearing officer has conducted the trial pursuarseiction 350.20 of this chapter, or where a

judicial hearing officer is otherwise authorizedotmnounce sentence in a case pursuant to this

article, all references to a court herein shall be deerafeglances to such judicial hearing officer.
83. Section 380.20 of the criminal procedure laxmended to read as follows:
8380.20. Sentence required. The court must pronounce sentence in every chseew

a conviction is entered. If an accusatory instmioentains multiple counts and a conviction is

entered on more than one count the court must prat@sentence on each count.

2. For purposes of this section, where the ceustlbcal criminal court, a judicial

hearing officer designated to such court may progewsentence for the court, provided the

sentence is in connection with a previously ent@ted of quilty or in connection with a
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violation of a conditional discharge previously iosed pursuant to section 65.05 of the penal

law.

84. This act shall take effect immediately.
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6. Amending the Sex Offender Registration Act as ifaRs to Out-of-State Offenders
(Corrections Law § 168-a)

The Committee recommends that section 168-a oftreections Law be amended to
correct an apparent error in the definition of eX(sally violent offender” as it pertains to out-of-
state offenders who establish residence in thie.sta

Correction Law section 168-a (1) defines a “sexendfer” to include a person
convicted of either a “sex offense” or a “sexuailylent offense” as those terms are defined
in 8 168-a (2) and (3) respectively. An offendéioias committed a “violent sex offense,”
however, is treated more harshly than the one whuontits only a “sex offense.” A “sexually
violent offender,” for instance, must register aalhufor life regardless of the risk level
ascribed and is never eligible to be relieved ftheduty to register (Corrections Law 8§ 168-h

(2)).

For offenders who have been convicted of crimesiwiNew York, determining
whether an offender has committed a “sex offensed tviolent sex offense” involves a
straightforward reference to the Penal Law sedtienoffender was convicted of violating.
As applied to out-of-state offenders, however, skegute provides that a “sex offense”
includes a conviction for “a felony in any othergdliction for which the offender is required
to register as a sex offender in the jurisdictiowhich the conviction occurred” (Corrections
Law § 168-a (2)(d)(ii)). A “sexually violent offee” is defined, in part, as an offense in any
other jurisdiction which includes all of the essalglements of any such felony provided for
in paragraph (a) of this subdivision . . .” If ihefinition ended there the treatment of in state
and out-of-state offenders would be consistent megaragraph (a) of the subdivision
simply enumerates the Penal Law offenses whicdememinated violent for purposes of the
statute. The definition of a “sexually violent@fise” continues, however, as follows:

or a felony in any other jurisdiction for which theferider is
required to register as a sex offender in whichdbmeviction
occurred” (Correction Law 8§ 168 (3)(binphasis suppligd

The final phrase of the definition is thereforentieal to the definition of a “sex
offense,” and therefore collapses the distinctiemieen violent and non-violent sex offenses,
at least as it applies to out-of-state offenders veside in New York.

The Committee believes that the likely intentionswa reserve the more serious
“sexually violent offense” category to out-of-statmvictions under statutes that match the
elements of sexually violent felonies under Newkraxv, and that situation is covered by the
first part of Correction Law section 168 (3)(b)aelsecond part of the sentence, which tracks
the language of section 168-a 2(d)(ii), was preduynmcluded in error. This measure
therefore corrects that error by deleting the drpémnase.

Proposal

AN ACT to amend the corrections law, in relatiorthie definition of a “sexually violent
offender” as applied to out-of-state offenders
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The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 3 of secli68-a of the corrections law, as
amended by chapter 11 of the laws of 2002, is aetttmiread as follows:

(b) a conviction of an offense in any other jurgddin which includes all of the essential
elements of any such felony provided for in parpgré) of this subdivision [or conviction of a
felony in any other jurisdiction for which the ofiger is required to register as a sex offender in
the jurisdiction in which the conviction occurred].

83. This act shall take effect immediately.
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1. Previously Endor sed M easur es

1. Discovery
(CPL Article 240)

The Committee recommends that Article 240 and atketions of the Criminal
Procedure Law be amended to effect broad refordisabvery in criminal proceedings. The
major features of this measure are (1) eliminatibtne need for a formal discovery demand; (2)
expansion of information required to be disclogeddvance of trial and reduction of the time
within which disclosure must be made; (3) modifigatof the defendant's obligations with
respect to notice of a psychiatric defense; ande@lative superseder of the Court of Appeals’
ruling in Peoplev. O’Doherty 70 N.Y.2d 479 (1987).

l. Elimination of demand discovery

Under current law, the prosecutor's duty to makeldsure is triggered by defendant's
service of a demand to produce (CPL 240.20(1),884@)). This measure amends section
240.20 of the Criminal Procedure Law to elimindtte heed to make such a demand and to
provide instead for automatic discovery of the grdpand information included in section
240.20(1). Conforming amendments are made toosec#40.10, 240.30, 240.35, 240.40 and
240.60 of the Criminal Procedure Law.

Eliminating the requirement of a written demand {daimplify and expedite discovery
practice. In an "open file" discovery system, endad serves the useful purpose of identifying
those matters the defendant truly is interestatisocovering and thus saves both parties time and
effort. New York, however, does not have such pendile system. Because discoverable
material is limited under New York law and is rowely requested and received, a demand is not
needed to identify the subject of discovery. Thmdnd requirement rather is an unnecessary
step that results in delay during the time that alethpapers generated from programs on office
word processors are exchanged by the defense amldkecution. Recognizing the futility of
exchanging such boilerplate papers, many prosexatoeady provide the automatic discovery
mandated by this measure.

Il. Expedition and liberalization of discovery

Various committees of experts commissioned to stuishlginal discovery have concluded
that expedited and liberalized discovery is anmssangredient to improving criminal
procedure. Expedited and liberalized discoverymuies fairness and efficiency by: providing a
speedy and fair disposition of the charges, whdtletiversion, plea, or trial; providing the
accused with sufficient information to make an mfed plea; permitting thorough trial
preparation and minimizing surprise, interruptiansl complications during trial; avoiding
unnecessary and repetitious trials by identifyingd eesolving prior to trial any procedural,
collateral, or constitutional issues; eliminatirggrauch as possible the procedural and
substantive inequities among similarly situateceddaints; and saving time, money, judicial
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resources and professional skills by minimizinggraprk, avoiding repetitious assertions of
issues and reducing the number of separate hearm@sA. Standards for Criminal Justice
811.1 (1986)._SealsoNational Advisory Commission on Criminal Justidar®lards and Goals,
Courts§ 4.9; Judicial Conference Report on CPL, MemouamdndProposedtatuteRe
Discovery 1974 Session Laws of N.Y., p. 1860.

This measure seeks to accomplish the foregoingtgs by streamlining and
expanding discovery. It would expedite discoveyydquiring automatic disclosure by the
prosecutor, within 21 days of arraignment or atrtbet court appearance after arraignment,
whichever is later, of all property that the pragec currently is required to disclose under
section 240.20. This would reduce the 45 day detaler current law, whereby defense counsel
must demand discovery within 30 days after arragmnand the prosecutor has up to 15 days
thereafter to comply (CPL 240.80).

In addition, the measure creates a new sectior2240hich, interalia, would require the
prosecutor to disclose, within 21 days of arraignhoe at the first court appearance thereatfter,
whichever is later, all Rosarimaterial (i.e. written or recorded statements of all witheshas t
the prosecutor intends to call at a pretrial hepontrial), including the grand jury testimony of
all such witnesses (proposed section 240.21(dpweer, in recognition of the fact that
disclosure of this material at such an early stagbe proceedings may endanger the security of
a witness or compromise an ongoing investigatipagcgic redaction provisions are included in
this new section. The prosecutor would be autledrip redact any information that serves to
identify with particularity a person supplying imfoation relating to the case, except for law
enforcement officer witnesses acting in other taamndercover capacity and other witnesses
whose identity has already been disclosed to tfende (proposed section 240.21(3)). Similarly,
the prosecutor would be authorized to redact inédiom that would interfere with an ongoing
investigation (with the same exceptions), but ufhendefendant's application, the court could
order disclosure of the redacted information (psmabsection 240.21(2)). By contrast, the
measure expressly provides that the court may alidelosure of redacted information that
serves to identify a witness only "if otherwiselarized by statutory or decisional law"
(proposed section 240.21(3)).

Under current law, the defendant must serve aadfilpretrial motions within 45 days
of arraignment (CPL 255.20(1)). This measure waugend section 240.90(2) to provide that
pretrial motions with respect to material that pnesecutor has disclosed pursuant to article 240
must be served within 30 days after the prosedasrdisclosed the material that is the subject of
the motion. A defendant is in a much improved pasito assert effective pretrial motions after
having had an opportunity to review the prosecsitiscovery materials. In certain cases,
motions otherwise asserted as part of an omnibplscapion will not have to be made, thereby
conserving judicial resources. Under this meagheedefendant's duty to file pretrial motions as
to discoverable material would be delayed onlyaf®tong as the prosecutor delays in providing
discovery. Timely compliance by the prosecutioh iiquire reciprocal timely filing of the
defendant's motions.

In addition to expediting discovery, the measuseralizes the process by expanding the
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scope of items disclosable to the defendant taudel
A. Law enforcement reports

Proposed section 240.21, in addition to requiriisgldsure of Rosarimaterial within 21
days of arraignment or at the next court appearaftee arraignment, whichever is later, requires
the prosecutor to disclose at that same time alelaforcement reports relating to the criminal
action that are in the prosecutor's possessioe. pfésecutor is required to make a prompt,
diligent, good faith effort to seek out and diseldaw enforcement reports prepared by police
agencies, as defined in section 1.20(34) of the.QR& such obligation is imposed regarding
reports prepared by non-police agencies (proposettbs 240.21(4)). However, the defendant
may seek a court order directing the prosecutobtain a specifically identified law
enforcement report of a non-police agency or ma¥k sgudicial subpoena for such a report
(proposed section 240.21(5)). The measure afthprosecutor the same authority to redact
certain information before disclosing law enforcemeports as is authorized for Rosario
material (proposed section 240.21(2),(3)).

B. Expert witnesses

Proposed section 240.43(1)(c) requires the prosetmdisclose within 15 days of trial
the name, business address and qualificationsyodxgert the prosecutor intends to call as a
witness at trial as well as a written report setfiorth the subject matter on which the expert will
testify and the basis for any opinions and conolusi An identical provision imposes a
reciprocal disclosure obligation on the defenséwetspect to its expert witnesses (proposed
section 240.43(2)(b)). Disclosure of this inforraatwill better enable both sides to prepare
their response to expert testimony, thereby prevgsiurprise and delay at trial.

C. Prior bad acts

The measure also requires the prosecutor to desclaghin 15 days of trial, all specific
instances of the defendant's prior uncharged cahuicious or immoral conduct that the
prosecutor intends to introduce at trial for imgeaent purposes or as substantive proof
(proposed section 240.43(1)(a)). Current law nesgudisclosure only of prior bad acts that will
be introduced for impeachment.

D. Trial exhibits

Proposed section 240.43(1)(b) requires the prosetudisclose, within 15 days of trial,
all exhibits that will be offered at trial. An id&cal provision imposes a reciprocal disclosure
obligation on the defense (proposed section 24R)&3)).

lll. Modifying defendant's discovery obligationstivrespect to notice of psychiatric defense

Although section 250.10(2) of the Criminal Proceduaw provides that the defendant
must serve notice of his or her intent to pressgtipiatric evidence, it does not require the
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defendant to specify the type of insanity defensenuwhich he or she intends to rely (e.g.
extreme emotional disturbance). By contrast, east250.20(1) (notice of alibi) and 250.20(2)
(notice of defenses in offenses involving compytdesnand considerable specificity. Section
250.10 also does not require that a psychologipsgchiatrist who has examined a defendant
generate a written report of his or her findingbgeveas the prosecution's psychiatric examiners
must prepare written reports, copies of which ninestnade available to the defendant (CPL
250.10(4)).

This measure would remedy these gaps in the laant®nding section 250.10(2) to
require that the notice filed by a defendant urtdat section specify the type of psychiatric
defense or affirmative defense upon which the difahintends to rely at trial, as well as the
nature of the alleged psychiatric malady that fothesbasis of such defense or affirmative
defense and its relationship to the proffered dadett should be noted that this proposed
amendment to section 250.10(2) has been revisdteb§ommittee to conform with the Court of
Appeals decision in People v. Aimon@3 NY2d 571). The measure would codify the
specificity requirements for psychiatric notice anédlmonor and would expand the existing
section 250.10(2) time limitation for the filing pSychiatric notice from thirty days to sixty days.
The measure would also make clear that, in addiballowing the late filing of notice under
that section, the court may permit the late amendfra previously filed noticé.

The measure also requires any expert witness eetdin the defendant for the purpose of
advancing a psychiatric defense to prepare a wiegport of his or her findings [proposed
section 250.10(4)]. Reports by psychiatric examsrier the prosecutor and for the defense are
to be exchanged within 15 days of trial [proposectisn 250.10(5)]. Defendant's failure to
provide the prosecutor with copies of the writtepart of a psychiatrist or psychologist whom
the defendant intends to call at trial may resuthie preclusion of testimony by such psychiatrist
or psychologist [proposed section 250.10(7)].

IV. Legislative superseder of PeopeQ'Dohertyruling?
This measure would amend section 710.30 of the iGainfProcedure Law to supersede
the Court of Appeals' ruling in PeopleO'Doherty 70 N.Y.2d 479 (1987). In O'Dohertthe

This proposal to amend the notice requirementsRif §ction 250.10(2) also appears, as a stand-alone
measure, infra

*The Committee has, for a number of years, inclidéts discovery reform measure a provision amegdin
section 470.05 of the Criminal Procedure Law toess@de the Court of Appeals’ ruling_in Peopl&kanghellg69
NY2d 56). As a result of the enactment of the SeRsaault Reform Act (chapter 1 of the Laws of 2J)G8e
Committee has removed this Rangheltevision from its discovery reform proposal (seegtion 48 of chapter 1 of
2000, which enacts a new CPL section 240.75 [“Discg certain violations”] to supersede Ranghelle
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Court of Appeals was called upon to construe sedti.30, which provides that identification
testimony and the defendant's statements are isathia if notice of the prosecutor's intention

to offer such evidence is not served upon the digietwithin 15 days of arraignment, unless the
prosecutor shows good cause for serving late notid#nough several lower courts had

permitted the use of belatedly noticed statemeamds@entification evidence where the defendant
was not harmed by the failure to give timely natite Court of Appeals held that these
decisions conflicted with the plain language of sketute. The Court concluded that lack of
prejudice to the defendant is not a substitutafdemonstration of good cause and that the court
may not consider prejudice to the defendant urdesdsuntil the prosecution has made a
threshold showing that unusual circumstances pdedugiving timely notice. 70 N.Y.2d at 487.

The Court's holding in O'Doherhas resulted in a windfall to defendants. Thelgve
rigorous application of the notice requiremententsn 710.30 detracts from the integrity of the
truth-finding process by precluding reliable evidemf guilt where the prosecutor fails through
inadvertence or lack of knowledge of the existerfoevidence to give notice within 15 days of
arraignment. This measure would correct the uméais of penalizing the prosecution by
suppressing evidence where no harm to the defehaantesulted from giving late notice. It
would amend section 710.30(2) to provide that th&t; upon finding that there is no prejudice
to the defendant, may permit late notice, in thergst of justice, at any time up until the
commencement of trial. In determining whetheracsd, the court could consider any relevant
factor, including the probative value or cumulatnagure of the evidence, the delay in the
proceedings that would result if late notice wesenptted, the diligence of the prosecutor in
seeking to discover the evidence within the 15myod, whether, if the evidence is a statement,
the statement was in fact made and whether thexdafe was aware of the evidence. If the court
permitted late notice, the defendant would be gledia reasonable opportunity to make an oral
motion to suppress. And if the prosecutor soughtraceived permission to file the notice more
than 90 days after arraignment, the defendant woelleintitied to an instruction advising the jury
that it could consider, in deciding whether an tderation or statement was actually made, that
notice thereof was given beyond the time generelijyired in the statute.

Proposal

AN ACT to amend the criminal procedure law, in tigla to discovery

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
81. Section 240.10 of the criminal procedure lasvadded by chapter 412 of the laws of

1979, is amended to read as follows:
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8240.10. Discovery; definition of terms. The @oling definitions are applicable to this
article:

1. ["Demand to produce" means a written noticeestby and on a party to a criminal
action, without leave of the court, demanding piect property pursuant to this article and
giving reasonable notice of the time at which teendnding party wishes to inspect the property
designated.

2.] "Attorneys' work product” means [property] nré&eéto the extent that it contains
the opinions, theories or conclusions of the proge¢defense counsel or members of their legal
staffs.

[3.]2. "Property" or "materialtneans any existing tangible personal or real ptgpe
including but not limited to, books, records, regpmemoranda, papers, photographs, tapes or
other electronic recordings, articles of clothifiggerprints, blood samples, fingernail scrapings
or handwriting specimens, but excluding attorneysk product.

[4.]3. "At the trial" means as part of the [people'sjgacutor'r the defendant's direct
case.

82. The criminal procedure law is amended by agldinew section 240.12 to read as
follows:

§240.12. Discovery; attorneys' work product exerdptNotwithstanding any other

provision of this article, the prosecutor or théetielant shall not be required to disclose

attorneys' work product as defined in subdivisiaoe of section 240.10.

83. Section 240.20 of the criminal procedure lasvadded by chapter 412 of the laws of

1979, the opening paragraph of subdivision 1 asdet:by chapter 317 of the laws of 1983,
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paragraphs (c) and (d) of subdivision 1 as amebgladhapter 558 of the laws of 1982,
paragraph (e) as added and paragraphs (f), (gdn¢h)i) of subdivision 1 as relettered by chapter
795 of the laws of 1984, paragraph (j) of subdonsi as added by chapter 514 of the laws of
1986 and paragraph (k) of subdivision 1 as addethbpter 536 of the laws of 1989, is amended
to read as follows:

8240.20. Discovery; [upon demand of] dgfendant. 1. Except to the extent protected

by court order, [upon a demand to produce by andisfiet against whom] within twenty-one days

of arraignment or at the next court appearance aftaignment, whichever is later, an

indictment, superior court information, prosecwanformation, information or simplified
information charging a misdemeanor [is pendingg, phosecutor shall disclose to the defendant
and make available for inspection, photographingytg or testing, the following property:

(a) Any written, recorded or oral statement of deéendant, and of a co-defendant to be
tried jointly, made, other than in the course @& thiminal transaction, to a public servant
engaged in law enforcement activity or to a pettbem acting under [his] thdirection_of,or in

cooperation with [him], such public servant

(b) Any transcript of testimony relating to thenainal action or proceeding pending
against the defendant, given by the defendanty ardn-defendant to be tried jointly, before any
grand jury;

(c) Any written report or document, or portion thaf, concerning a physical or mental
examination, or scientific test or experiment, tia;to the criminal action or proceeding which
was made by, or at the request or direction oftdipservant engaged in law enforcement

activity, or which was made by a person whom tles@cutor intends to call as a witness at trial,
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or which the [people intend] prosecutor intetalsntroduce at trial,

(d) Any photograph or drawing relating to the anai action or proceeding which was
made or completed by a public servant engagediirefdorcement activity, or which was made
by a person whom the prosecutor intends to call\agness at trial, or which the [people intend]

prosecutor intend® introduce at trial;

(e) Any photograph, photocopy or other reprodurctitade by or at the direction of a
police officer, peace officer or prosecutor of gmgperty prior to its release pursuant to the
provisions of section 450.10 of the penal law,Spective of whether the [people intend]

prosecutor intend® introduce at trial the property or the photedrgohotocopy or other

reproduction[.];
() Any other property obtained from the defendamta co-defendant to be tried jointly;
(g) Any tapes or other electronic recordings whtwdh prosecutor intends to introduce at
trial, irrespective of whether such recording wasdeduring the course of the criminal
transaction;

(h) [Anything] Any other property or informatiacrequired to be disclosed, prior to trial,

to the defendant by the prosecutor, pursuant tedhstitution of this state or of the United
States][.];

(i) The approximate date, time and place of thiersfe charged and of defendant's
arrest[.];

() In any prosecution under penal law section.@5®r 156.10, the time, place and
manner of notice given pursuant to subdivisionadigection 156.00 of such

lawl[.]; and
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(k) In any prosecution commenced in a mannera#t fn this subdivision alleging a
violation of the vehicle and traffic law, in additi to any material required to be disclosed
pursuant to this article, any other provision of|ar the constitution of this state or of the
United States, any written report or document,atipn thereof, concerning a physical
examination, a scientific test or experiment, idahg the most recent record of inspection, or
calibration or repair of machines or instrumentkzgd to perform such scientific tests or
experiments and the certification certificate,nf/aheld by the operator of the machine or
instrument, which tests or examinations were madear lat the request or direction of a public
servant engaged in law enforcement activity or Whwas made by a person whom the
prosecutor intends to call as a witness at trialyluich the people intend to introduce at trial.

2. The prosecutor shall make a prongigent, good faith effort to ascertain the

existence of [demanded] property subject to dissksinder this sectioand to cause such

property to be made available for discovery wheexists but is not within the prosecutor's
possession, custody or control; provided, thaptiesecutor shall not be required to obtain by
subpoena duces tecum [demanded] material whictiefemdant may thereby obtain.

84. The criminal procedure law is amended by agldinew section 240.21 to read as
follows:

§240.21. Disclosure of police reports and priatesnents of prospective withesses with

the right of redaction. 1. Within twenty-one daysrraignment or at the next court appearance

after arraignment, whichever is later, on an ind@&t, superior court information, prosecutor's

information, information or simplified informatiozharging a misdemeanor, the prosecutor shall

disclose to the defendant the following propertgvided it is in the possession of the
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prosecutor:

(a) Any report of a factual nature relating to theninal action or proceeding against the

defendant and prepared by the prosecutor;

(b) Any report relating to the criminal actionmmoceeding against the defendant

prepared by, or at the direction or request oblae officer, as defined in subdivision thirty-fiou

of section 1.20 of this chapter, who is employecbaw enforcement agency which participated

in the investigation, arrest or post-arrest prooessf defendant with respect to the criminal

action or proceeding against defendant;

(c) _Any report, other than those described bygrazhs (a) and (b) of this subdivision,

relating to the criminal action or proceeding aghihe defendant, which was prepared by a law

enforcement officer, provided such report is in dlsual possession of the prosecutor; and

(d) Any written or recorded statement, includimgexamination videotaped pursuant to

section 190.32 of this chapter and any testimofigrbea grand jury, other than statements

contained in a law enforcement report disclosedummt to paragraphs (a) through (c) of this

subdivision, made by a witness whom the prosedntends to call at a pretrial hearing or at trial

and which relates to the subject matter of thah@g@s' prospective testimony.

2. Any property, material, report or statemenuieed to be disclosed under this section

may be redacted by the prosecutor to eliminataimédion, the disclosure of which could

interfere with an ongoing investigation.

(a) At the next court appearance following disglesor at any time thereafter, upon

application of the defendant, such redaction masebeewed by the court and disclosure may be

ordered, unless the prosecutor demonstrates aodiure of the information sought to be
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redacted could interfere with an ongoing invesiarabr demonstrates the need for any other

protective order. Upon application of the progecuhe court may review any such redaction in

an ex parte, in camera, proceeding.

(b) Any report that is redacted pursuant to thisdvision shall so indicate, unless the

court orders otherwise, in the interest of jusfaregood cause shown, including the protection of

witnesses or maintaining the confidentiality ofangoing investigation.

3. Any property, material, report or statemexuieed to be disclosed under this section

may be redacted by the prosecutor to eliminateédmee, address, or any other information that

serves to identify with particularity a person slypmm information relating to the criminal action

or proceeding against the defendant. There mawbiedaction of: the name of a withess whose

name has already been disclosed to the defenddhelprosecution; the address of a withess

whose address has already been disclosed to tbed#elt by the prosecution; and the name and

business address of a withess who is a law enfengeafficial acting in an official, other than

an undercover, capacity. Upon motion of the defahdhe court may, if otherwise authorized by

statutory or decisional law, order disclosure @&f tbdacted information.

4. The prosecutor shall make a prompt, diligeaobdyfaith effort to ascertain the

existence of any law enforcement report, describgdragraphs (a) and (b) of subdivision one

of this section and witness statements, describ@dragraph (d) of subdivision one of this

section, which are in the possession or contrthefprosecutor and, upon finding any such

reports or statements, the prosecutor shall cénese to be disclosed promptly. For purposes of

this article, a law enforcement report describegdamgraphs (a) and (b) of subdivision one of

this section, and statements contained in suchte@re deemed to be in the control of the
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prosecutor and any report described in paragrapbf &bdivision one of this section, and

statements contained in such reports, are deentdéd he within the control of the prosecutor.

Any report or statement required to be disclosagdymant to this subdivision may be redacted by

the prosecutor and a court may review such redaasgorovided in subdivisions two and three

of this section.

5. (a) Any time after thirty-five days from amament, upon notice to the prosecutor

and in conformity with the requirements of sectimenty-three hundred seven of the civil

practice law and rules, the defendant may reqhestdurt to order the prosecution to obtain a

specific report or to issue a subpoena duces téoumspecific police or law enforcement

report, as described in paragraphs (a) througbf(slibdivision one of this section, that has not

been disclosed to the defendant.

(b) The request. The request shall specify wdttigularity the specific report, or

reports, which have not been disclosed and reammsenstrating a reasonable likelihood that

such report or reports exist. The request shethéu set forth whether the prosecutor has been

requested to produce the specific report and thgorese to that request.

(c) The subpoena. Upon finding: (i) that thersexa specific, particularly described

report required to be disclosed, pursuant to patg (a) through (c) of subdivision one of this

section, that has not been disclosed, (ii) thatd#fendant has requested the prosecutor to obtain

that report, and (iii) that a court order directthg@ prosecutor to obtain that report and discibse

to the defendant is not likely to result in diselpswithin fourteen days, the court, after affogdin

the prosecutor an opportunity to be heard, mayeisiset subpoena pursuant to section twenty-

three hundred seven of the civil practice law anlds. The subpoena must specify with
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particularity the report or reports and be maderngtble to the issuing court as of a reasonable

return date.

(d) The return, redaction and disclosure. Upaeip of a subpoenaed report by the

court, the clerk of the court shall so notify thegecutor and the defendant. The prosecutor may

redact any such report, and the court may reviewrtddaction, as provided in subdivisions two

and three of this section. Upon motion of the ddémt, the court may, if otherwise authorized

by statutory or decisional law, order disclosuré¢haf redacted information. The subpoenaed

property shall be turned over to the defendantdiags, excluding Saturdays, Sundays and

holidays, after notice to the prosecutor of itseiptor at the commencement of trial, whichever

is earlier.

(e) Implementation. The chief administrator af ttourts shall promulgate rules

implementing the provisions of this subdivision.

6. Nothing in this section shall be construedrtate, limit, expand or in any way affect

any authority that the court otherwise may haverter pre-trial disclosure of the identity or

address of a withess.

7. At any time after arraignment, the court maytlor extend the time requirements

provided for in this section.

85. The section heading and the opening paragrapibdivision 1 of section 240.30 of
the criminal procedure law, the section headingdaked by chapter 412 of the laws of 1979 and
the opening paragraph of subdivision 1 as amengetidpter 317 of the laws of 1983, are
amended to read as follows:

§240.30. Discovery; [upon demand of] by the prasac Except to the extent protected
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by court order, [upon a demand to produce] witifieén days of disclosuitey the prosecutor

pursuant to sections 240.20 and 240.21 of thisleytand prior to triala defendant against

whom an indictment, superior court information,ggoutor's information, information or
simplified information charging a misdemeanor iag¢lieg shall disclose and make available to

the prosecutioffior inspection, photographing, copying or testisighject to constitutional

limitations:

86. Section 240.35 of the criminal procedure lasvadded by chapter 412 of the laws of
1979, is amended to read as follows:

8240.35. Discovery; refusal [of demand] to diseloblotwithstanding the provisions of
sections 240.20 and 240.30, the prosecutor ordfendant, as the case may be, may refuse to
disclose any information which [he] that pareasonably believes is not discoverable [by a
demand to produce,] pursuant to [section 240.Z&otion 240.30 as the case may be,] this
article or for which [he] the partyeasonably believes a protective order would beamted.

Such refusal shall be made in a writing, which Iséetl forth the grounds of such belief as fully
as possible, consistent with the objective of #fagal. The writing shall be served upon the

[demanding] otheparty and a copy shall be filed with the courticlsrefusal shall be made

within the time by which disclosure is requiredf nay be made after that time, as the court may

determine is required in the interest of justice.

87. Subdivisions 1 and 2 of section 240.40 ofcitminal procedure law, subdivision 1
as amended by chapter 317 of the laws of 1983 andivasion 2 as amended by chapter 481 of
the laws of 1983, are amended to read as follows:

1. Upon [motion] applicationf a defendant against whom an indictment, supeoart
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information, prosecutor's information, informatiam,simplified information charging a
misdemeanor is pending, the court in which suclisatory instrument is pending:

(a) must order discovery as to any material netldsed [upon a demand] pursuant to
section 240.20, if it finds that the prosecutcg®isal to disclose such material is not justifi@yd;
must, unless it is satisfied that the [people have$ecutor hashown good cause why such an
order should not be issued, order discovery oriasy other order authorized by subdivision
one of section 240.70 as to any material not dssrldupon demand] pursuant to section 240.20
where the prosecutor has failed to serve a timeiyem refusal pursuant to section 240.35; and
(c) may [order discovery with respect to any oftw@perty, which the people intend to introduce

at the trial], subject to a protective order andegpt where otherwise limited or prohibited by

statute, order discovery or issue a subpoena purgmgection twenty-three hundred seven of the

civil practice law and rules with respect to angp®rty not otherwise subject to, or exempt from,

disclosure under this article in the possessiah@fprosecutor or any law enforcement agency

employing a police officer, as defined in subdietsthirty-four of section 1.20 of this chapter,

which participated in the investigation, arrespost-arrest processing of the defendant relating

to the criminal action or proceedingpon a showing by the defendant that discovetly vaspect

to such property is material to the preparatiohisfor herdefense, and that the request is
reasonable. [Upon granting the motion pursuaparagraph (c) hereof, the court shall, upon
motion of the people showing such to be materi#théopreparation of their case and that the
request is reasonable, condition its order of disopby further directing discovery by the people
of property, of the same kind or character asdhbétorized to be inspected by the defendant,

which he intends to introduce at the trial] Thegmcutor may redact any such property and the
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court may review that redaction, as provided fosubdivisions two and three of section 240.41

of this article. Nothing in this paragraph shaldonstrued to create, limit, expand or in any way

affect any authority that the court otherwise mayehto order disclosure of the identity or

address of a withess

2. Upon motion of the prosecutor, and subjectwstitutional limitation, the court in
which an indictment, superior court informationggecutor's information, information, or
simplified information charging a misdemeanor iggiaeg: (a) must order discovery as to any
property not disclosed [upon a demand] pursuaséttion 240.30, if it finds that the defendant's
refusal to disclose such material is not justifi@dd (b) may order the defendant to provide non-
testimonial evidence. Such order may, among dthegs, require the defendant to:

0] Appear in a line-up;

(i) Speak for identification by aitness or gotential witness;

(i)  Be fingerprinted;

(iv)  Pose for photographs not involving reenactnedrén event;

(v) Permit the taking of samples of blood, haiotrer materials from his or
herbody in a manner not involving an unreasonableigidn thereof or a risk of serious physical
injury thereto;

(vi)  Provide specimens of his or hesndwritings;

(vii)  Submit to a reasonable physical or medicapigction of his or hdvody.

This subdivision shall not be construed to limipand, or otherwise affect the issuance
of a similar court order, as may be authorizeday, Ibefore the filing of an accusatory

instrument consistent with such rights as the dkfahmay derive from the constitution of this
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state or of the United States. This section si@ilbe construed to limit or otherwise affect the
administration of a chemical test where otherwisth@rized pursuant to section one thousand
one hundred [ninety-four-a] ninety-foaf the vehicle and traffic law.

88. Section 240.43 of the criminal procedure lasvadded by chapter 222 of the laws
of 1987, is amended to read as follows:

8240.43. Discovery; disclosure of prior unchargedhinal, vicious or immoral acts|.
Upon a request by a defendant, the prosecutor sbigy the defendant of all]; disclosure of

property intended to be introduced at trial; disal@ of reports and resumes of expert withesses.

1. Fifteen days before the commencement of trrabnosuch other date after arraignment as may

be fixed by the court, the prosecutor shall, upoecqaest of the defendant, disclose to the

defendant and make available for inspection, phamung, copying, or, where appropriate,

testing:

(a) All specific instances of a defendant's prior uncldhogeninal, vicious or immoral
conduct of which the prosecutor has knowledge amidiwthe prosecutor intends to use at trial

for substantive proof or fquurposes of impeaching the credibility of the deffant. [Such

notification by the prosecutor shall be made imratdy prior to the commencement of jury
selection, except that the court may, in its disone order such notification and make its
determination as to the admissibility for impeachbyaurposes of such conduct within a period
of three days, excluding Saturdays, Sundays andaysl, prior to the commencement of jury
selection.]

(b) Any property, to the extent not previouslgaosed, which the prosecutor intends to

offer at trial. The prosecutor may redact any sucperty and the court may review such
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redaction as authorized by subdivisions two aneetlaf section 240.21 of this article. Nothing

in this paragraph shall be construed to createt dmexpand or in any way affect any authority

the court may otherwise have to order disclosuth®identity or address of a witnhess.

(c) A writing setting forth the name, businesdrads and qualifications of any expert

the prosecution intends to call as a witness atdnd a written report by that witness setting

forth in reasonable detail the subject matter orclvthe expert is expected to testify including

the witness's opinion and conclusions, if any, el &s the basis for those opinions and

conclusions. This section shall not apply to ach®tric expert governed by section 250.10 of

this chapter, and the requirements hereof of demriteport shall not apply to an expert who will

testify to the results of a test for controlled stalmces and who has already prepared a report that

has been disclosed pursuant to section 240.200éttcle, or a person who is testifying as an

ordinary witness as well as an expert. To themhat the report required by this section does

not otherwise exist, the prosecutor shall causextipert to prepare such a report. If the court

finds that the prosecutor has, in bad faith, faitedrovide the writing and report required by this

subdivision, the court may preclude introductiornhaf expert testimony.

2. Fifteen days before trial, or on such othée ds may be fixed by the court, upon

request of the prosecutor, the defendant shallatisdo the prosecution and make available for

inspection, photographing, copying, or, where appate, testing:

(a) _Any property, to the extent not previouslydaibsed, which the defendant intends to

introduce at trial.

(b) A writing setting forth the name, businesdrads and qualifications of any expert

the defense intends to call as a witness at tidlsawritten report by that witness setting forth i
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reasonable detail the subject matter on which xpenrt is expected to testify including the

witness's opinion and conclusions, if any, as wslthe basis for those opinions and conclusions.

This subdivision shall not apply to a psychiagpert governed by section 250.10 of this

chapter, and the requirements hereof of a writt@ont shall not apply to an expert who will

testify to the results of a test for controlled staimces who has already prepared a report that has

been disclosed pursuant to section 240.30 of athisle, or a person who is testifying as an

ordinary witness as well as an expert. To thergxtst the report required by this section does

not otherwise exist, the defense shall cause thereio prepare such a report. If the court finds

that the defense has, in bad faith, failed to mlevhe writing and report required by this

subdivision, it may preclude introduction of thepex testimony.

89. Section 240.44 of the criminal procedure lasvadded by chapter 558 of the laws
of 1982, is amended to read as follows:
8240.44. Discovery; upon pre-trial hearing. Sabfe a protective order, at the

commencement &f pre-trial hearing held in a criminal court atietha witness is called to

testify, each party [,at the conclusion of the clirmxamination of each of its witnesses,] shall,
upon the request of the other party, make availablbat otheparty to the extent not previously

disclosed, including all statements or testimommvmusly disclosed in a redacted form

1. Any written or recorded statement, including astimony before a grand jury, made
by such witness other than the defendant whiche®l® the subject matter of the witness's

testimony and which is in the possession or comtirthe party calling the witness

2. Arecord of a judgment of conviction of suchneiss other than the defendant if the

record of conviction is known by the prosecutoth@ defendant as the case may be, to exist.
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3. The existence of any pending criminal actioaiagt such witness other than the
defendant if the pending criminal action is knowrtle prosecutor or defendant, as the case may
be, to exist.

810. Section 240.45 of the criminal procedure lasvamended by chapter 558 of the
laws of 1982 and paragraph (a) of subdivision &rasnded by chapter 804 of the laws of 1984,
is amended to read as follows:

§240.45. Discovery; upon trial, of prior statenseand criminal history of, and promises
to, withesses. 1. [After the jury has been swornlagfdre the prosecutor's opening address,] At

the commencement of jury selection in the case of a single judge trial after commereet

and before submission of evidence, the prosechtil, subject to a protective order, make

available to the defendant to the extent not preshodisclosed

(a) Any written or recorded statement in the pss&m or control of the prosecutor

including any testimony before a grand jury anctgamination videotaped pursuant to section
190.32 of this chapter, made by a person whom ith&eputor intends to call as a witness at trial,

and which relates to the subject matter of the @g$'s testimony, including unredacted

statements previously disclosed in redacted form

(b) A record of judgment of conviction of a witsehie [people intend] prosecutor
intendsto call at trial if the record of conviction is &wn by the prosecutor to exist;
(c) The existence of any pending criminal actigaiast a witness the [people intend]

prosecutor intendw call at trial, if the pending criminal actionknown by the prosecutor to

exist;

(d) The details of any promises to, or agreemeftits a witness the prosecutor intends
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to call at trial, if such promise or agreementigied to the witness's testimony or cooperation,

and is known or should be known by the prosecutor

The provisions of paragraphs (b) and (c) of thisdsuision shall not be construed to
require the prosecutor to fingerprint a witnessthierwise cause the division of criminal justice
services or other law enforcement agency or cougsue a report concerning a witness.

2. [After presentation of the people's direct case before the presentation of the

defendant's direct case] At the commencement gfgelection the defendant shall, subject to a

protective order, make available to the prosecutor:
(a) any written or recorded statement made byrsopeother than the defendant whom
the defendant intends to call as a witness atridie [and] which relates to the subject matter of

the witness's testimony and is in the possessiaomrol of the defendant

(b) arecord of judgment of conviction of a witeesther than the defendant, the
defendant intends to call at trial if the recorccofviction is known by the defendant to exist;

(c) the existence of any pending criminal actigaiast a witness, other than the
defendant, the defendant intends to call at tfithe pending criminal action is known by the
defendant to exist;

(d) Any promises or agreements with a witnessidffense intends to call at trial, if such

promise or agreement is related to the witnesstgrteny or cooperation, and is known or should

have been known by the defense

811. Section 240.60, as added by chapter 412dhaths of 1979, is amended to read as
follows:

8240.60. Discovery; continuing duty to discloske after complying with the provisions
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of this article or an order pursuant thereto, aypands, either before or during trial, additional
material subject to discovery or covered by sucteqrhe] that partghall promptly make

disclosure of such material andmply with the [demand or] order, [refuse to cdynpith the

demand where refusal is authorized,] or apply fpratective order.
812. The criminal procedure law is amended byragldinew section 240.65 to read as
follows:

§240.65. No limitations on other procedures t@wbproperty. The specification of

property subject to disclosure under this artitlallshot be construed to limit or otherwise affect

the right of a defendant to obtain, by subpoenzoart order, as otherwise authorized by law,

property not subject to, or exempt from, disclosumder this article that is in the possession of a

person or entity other than the prosecutor or adafercement agency employing a police

officer, as defined in subdivision thirty-four afction 1.20 of this chapter, which participated in

the investigation, arrest or post-arrest processiribe defendant relating to the criminal action

or proceeding. Nothing in this section shall bestoied to create, limit or expand or in any way

affect any authority the court may otherwise haverter disclosure of the identity or address of

a witness.

813. Subdivision 1 of section 240.70 of the criahiprocedure law, as added by chapter
412 of the laws of 1979, is amended to read asvisi]

1. If, during the course of discovery proceediagduring trial the court finds that a
party has failed to comply with any of the provisoof this article, the court may order such
party to permit discovery of the property not poasly disclosed, grant a continuance, issue a

protective order, give an adverse inference initbado the trier of factprohibit the
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introduction of certain evidence or the callingceftain witnesses or take any other appropriate
action.

814. Section 240.80 of the criminal procedure iREPEALED.

815. Subdivision 2 of section 240.90 of the criahiprocedure law, as added by chapter
412 of the laws of 1979, is amended to read asisi]

2. [A] Within thirty days of the prosecutor's dissure to the defendant of property

subject to disclosure under the provisions of #inicle, amotion by a defendant for additional

discovery shall be made as otherwpsescribed in section 255.20 of this chapter. hSuotion

must be supported by sworn alleqgations of factalah item of property sought has not

previously been disclosed to the defendant andrsaiegations of fact demonstrating that each

item of property sought is material to the preparadf the defense when such a showing of

materiality is a prerequisite to disclosure.

816. Section 250.10 of the criminal procedure lasvamended by chapter 548 of the
laws of 1980, subdivision 1 as amended by chafi@rdb the laws of 1982, paragraph (a) of
subdivision 1 and subdivision 5 as amended by en®&&8 of the laws of 1984, is amended to
read as follows:

8250.10. Notice of intent to proffer psychiatendidence; examination of defendant upon
application of prosecutor. 1. As used in thisisectthe term "psychiatric evidence" means:

(a) Evidence of mental disease or defect to beredf by the defendant in connection
with the affirmative defense of lack of criminabp®nsibility by reason of mental disease or
defect.

(b) Evidence of mental disease or defect to beredf by the defendant in connection
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with the affirmative defense of extreme emotionatutbance as defined in paragraph (a) of
subdivision one of section 125.25 of the penal dad paragraph (a) of subdivision two of
section 125.27 of the penal law.

(c) Evidence of the defendantreental disease or defect to be offered by thendiefiet in

connection with any other defense or claiot specified in the preceding paragraphs.

2. As used in this section, the term "psychiadgfense" means:

(a) The affirmative defense of lack of criminaspensibility by reason of mental disease

or defect.

(b) The affirmative defense of extreme emotionsiutbance as defined in paragraph (a)

of subdivision one of section 125.25 of the peaal ind paragraph (a) of subdivision two of

section 125.27 of the penal law.

(c) _Any other defense or claim supported by evigdenf defendant's mental disease or

defect.
3. Psychiatric evidence is not admissible upona tmless the defendant serves upon
the people and files with the court a written n@té [his] anintention to present psychiatric

evidence. The notice must specify the type of mefeor affirmative defense enumerated in

subdivision two of this section upon which the defant intends to rely, and must set forth the

nature of the alleqged psychiatric malady that fothesbasis of such defense or affirmative

defense and its relationship to the proffered defeprovided, however, that the defendant shall

not be required to include in such notice mattésvaence relating to how he or she intends to

establish such defense or affirmative defeS8sreh notice must be served and filed before trial

and not more than [thirty] sixtgays after entry of the plea of not guilty to thdictment. In the
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interest of justice and for good cause shown, hewdhe court may permit such service and
filing to be made or amended any later time prior to the close of the evigen

[3.]14. (a)When a defendant, pursuant to subdivision [twoddlof this section, serves
notice of intent to present psychiatric evidenhe,[district attorney] prosecutanay apply to the
court, upon notice to the defendant, for an oradercting that the defendant submit to an
examination by a psychiatrist or licensed psychistags defined in article one hundred fifty-
three of the education law designated by the [disattorney] prosecutorlf the application is
granted, the psychiatrist or psychologist desigh&teconduct the examination must notify the
[district attorney] prosecutand counsel for the defendant of the time andeptd¢he
examination. Defendant has a right to have hiseocounsel present at such examination. The
[district attorney] prosecutonay also be present. The role of each counseict examination
is that of an observer, and neither counsel slegtidsmitted to take an active role at the
examination.

[4.] (b) After the conclusion of the examination, thegbsstrist or psychologist must

promptly prepare a written report of his or fiadings and evaluation, including any opinions

and conclusions, as well as the basis for thos@i@ms and conclusionsA copy of such report

and a writing setting forth the qualifications b&texamining psychiatrist or psychologistist

be made available to the [district attorney] prosecand to the counsel for the defendant. No
transcript or recording of the examination is reedj but if one is made, it shall be made
available to both parties prior to the trial.

5. Any expert witness retained by a defendath@®mprosecutor, other than the

psychiatrist or licensed psychologist who examthesdefendant under subdivision four of this
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section, for the purpose of advancing or rebutimsychiatric defense, whom defendant or the

prosecutor intends to call at trial must prepawgiten report of his or her findings and

evaluation, including the witness's opinion andabesions, if any, as well as the basis for those

opinions and conclusions.

6. Within fifteen days before the commencemeritiaf, the parties shall exchange

copies of any reports prepared pursuant to subbdnsSour and five of this section, as well as a

writing setting forth the qualifications of the pens making the reports. Any transcript or

recording of an examination of defendant pursuasubdivision four or five of this section shall

be made available to the other party together thighreport of the examination.

7. If, after the exchange of psychiatric repbesveen the prosecutor and counsel for

defendant, as provided in subdivision six of tl&st®n, any psychiatrist or psychologist through

whom a party intends to introduce psychiatric eng#eat trial examines the defendant, or any

psychiatrist or psychologist who has previouslyreixeed the defendant makes further findings

or evaluation regarding the defendant, he or sh&t promptly prepare a report of his or her

findings and evaluation, including opinions anddanrions, if any, as well as the basis for those

opinions and conclusions. A copy of such repod the written gualifications of a psychiatrist

expert not previously disclosed must be made abklto the prosecutor and to the counsel for

the defendant.
8. If the court finds that the defendant has wiljfuefused to cooperate fully in the

examination ordered pursuant to subdivision [thfeet of this section or that the defendant has

in bad faith failed to provide the prosecutor watipies of the written report of the findings and

evaluation of a psychiatrist or psychologist whosfiethdant intends to call to testify at trial as
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provided in subdivisions five and six of this sentiit may preclude introduction of testimony by

a psychiatrist or psychologist concerning ments¢dse or defect of the defendant at trial.
Where, however, the defendant has other proofsobhheraffirmative defense, and the court

has found that the defendant did not submit toooperate fully in the examination ordered by
the court, this other evidence, if otherwise corapgtshall be admissible. In such case, the court
must instruct the jury that the defendant did ndarsit to or cooperate fully in the pre-trial
psychiatric examination ordered by the court punst@asubdivision [three] founf this section

and that such failure may be considered in detengithe merits of the affirmative defense.

9. If the court finds that the prosecutor habad faith failed to provide the defense with

copies of the written report of the findings andleation of a psychiatrist or psychologist whom

the prosecutor intends to call to testify at taglprovided in subdivisions four and six of this

section, it may preclude introduction of testimdayya psychiatrist or psychologist concerning

mental disease or defect of the defendant at trial.

817. Subdivisions 9, 10 and 11 of section 450f20@criminal procedure law are
renumbered subdivisions 10, 11 and 12 and a nedission 9 is added to read as follows:

9. A pre-trial order prohibiting introduction effidence or precluding the testimony of a

witness, provided the people file a statement énabpellate court pursuant to section 450.50 of

this article.
818. Section 450.50 of the criminal procedure imamended to read as follows:
8450.50. Appeal by people from order suppressundeace; filing of statement in
appellate court. 1. In taking an appeal, purst@stibdivision eight_or ninef section 450.20,

to an intermediate appellate court from an ordex ofiminal court suppressing evidence,
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prohibiting the introduction of evidence or preghglthe testimony of a withesthe people must

file, in addition to a notice of appeal or, as tlase may be, an affidavit of errors, either of \whic

must be filed within five days of the prohibition greclusion ordera statement asserting that the

deprivation of the use of the evidence ordered mg3ed has rendered the sum of the proof
available to the people with respect to a crimakelrge which has been filed in the court either
(a) insufficient as a matter of law, or (b) so wa&aks entirety that any reasonable possibility of
prosecuting such charge to a conviction has bdentefely destroyed.

2. The taking of an appeal by the people, pursieasubdivision eight or ninef section

450.20, from an order suppressing evidence, priigpihe introduction of evidence or

precluding the testimony of a witnessnstitutes a bar to the prosecution of the atonsa

instrument involving the evidence ordered supprkgshibited or precludedinless and until

such [suppression] order is reversed upon appealarated.

819. Section 700.70 of the criminal procedure lasvamended by chapter 194 of the
laws of 1976, is amended to read as follows:

8700.70. Eavesdropping warrants; notice beforeotisgidence. The contents of any
intercepted communication, or evidence derivedetinem, may not be received in evidence or
otherwise disclosed upon a trial of a defendan¢ssithe people, within fifteen days after
arraignment and before the commencement of thefurraish the defendant with a copy of the
eavesdropping warrant, and accompanying applicatieder which interception was authorized

or approved. [This] Thereafter, an extension effitteen day period may be [extended] sought

by the prosecutor and ordered in the interespgsticeby the trial court [upon good cause

shown if it] at any time, provided the cofirids that the defendant will not be prejudicedHuy
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delay in receiving such papers.

820. Subdivision 2 of section 710.30 of the criahiprocedure law, as separately
amended by chapters 8 and 194 of the laws of I8 #&mnended to read as follows:

2. (a) Such notice must be served within fifteen daysradfrraignment on an

indictment, superior court information, proseciwanformation, information or simplified

information charging a misdemeanand before trial, and upon such service the defeinchust

be accorded a reasonable opportunity to move béfatepursuant to subdivision one of section
710.40, to suppress the specified evidence. [Bodgause shown, however,]

(b) Late notice. Anytime thereafter, before tbenenencement of trial, upon finding that

there is no prejudice to the defenddhe court may, in the interest of justipermit the [people]

prosecutoto serve such notice[, thereafter and in such itasast accord the defendant

reasonable opportunity thereafter to make a supia@snotion]. _In determining whether to

grant permission to file such notice, the court nake into consideration any relevant

circumstance, including the probative value ofgtadement or identification, the delay in

proceeding to trial that would be occasioned byniting such notice, the cumulative nature of

the statement or identification, whether the statmimvas made, the due diligence of the

prosecutor in seeking to discover the statememantification within fifteen days of

arraignment, the time between the discovery okthtement or identification by the prosecutor

and the disclosure to the defendant, and whetlesnitk the absence of notice, the defendant was

aware of the statement or identification. If latentification or statement notice is permitted and

there has been no suppression hearing with regpeach identification or statement, the

defendant must be given a reasonable opportunityace an oral motion to suppress.
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(c) Instruction at trial. At trial, if permissido file notice was sought more than ninety

days from arraignment or less than a week bef@k gwhichever is earlier, the court, upon

request of the defendant, shall instruct the jhat in determining whether a statement or

identification had been made, it may take into abgrsition the fact that notice of the statement

or identification was given beyond the time gergnaquired by this section.

(d) Statements and identifications made aftegdiit days from arraignment. Upon

becoming aware of a statement or identification enafiter fifteen days from arraignment, the

prosecutor shall disclose such fact to the defendahin fifteen days of the prosecutor's having

become aware of the statement and immediatelyié&drial hearing, jury selection or trial

before a single judge has commenced. Upon recefialh notice, the defendant shall be given

a reasonable opportunity to make an oral moticsufipress.

821. This act shall take effect 90 days afteh#lishave become law.
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2. Oral Pre-Trial Motions
(CPL 200.95, 210.43, 210.45, 225.20, 710.60)

The Committee recommends that provisions in then@al Procedure Law requiring
that pre-trial motions be made in writing be amehtdeallow for oral pre-trial motions
whenever the defendant and the prosecutor consdrtha court agrees.

The Criminal Procedure Law now requires that pia-motions be made in writing.
Although some pre-trial motions, such as speedytnotions, may in some cases raise
complicated factual or legal issues, the vast nitgjof pre-trial motions consist of routine,
straightforward applications that are made in walfuevery criminal action that survives the
arraignment stage. Many attorneys, in fact, fratjydile the same omnibus pre-trial motion,
with only a few technical changes, in case afteecalrhe current mandatory writing requirement
thus results in a needless waste of paper and fswdee delay in criminal proceedings.

This measure would add a new subdivision 1-a tbase255.20 of the Criminal
Procedure Law to allow for oral pre-trial motiohshe defendant and the prosecutor consent and
the court agrees. Even if initially agreeing tthet motion could be made orally, the court would
retain the authority to require written paperd#yt would aid the court in determining the
motion. Conforming amendments are made to sew#nal sections of the Criminal Procedure
Law that now require that specific types of pralitmotions be made in writing. SE&®L
200.95(5), 210.43(3), 210.45, 710.60. These amentsnthough removing language mandating
written motions, would not change the current rezgpaents that certain pre-trial motions, when
made in writing, be supported by sworn factualgateons. Se€PL 210.45, 710.60. Finally,
the measure directs the Chief Administrator of@oeirts to promulgate an appropriate form that
courts must use when an oral pre-trial motion islen#o record the nature of the motion and any
decision thereon. This safeguard will ensure tir@tssues raised in a pre-trial motion will be
plainly discernible to the attorneys and courtolagd in any appeal of the case.

Oral pre-trial motions are an easier and moreiefiicprocedure for disposing of most
pre-trial applications. Rather than require thast motions always be in writing, the law should

encourage oral pre-trial motions whenever the gadnd the court agree. By doing so, criminal
actions will proceed more expeditiously.

Proposal

AN ACT to amend the criminal procedure law, in tigla to pre-trial motions

The People of the State of New York, representéseimate and Assembly, do enact as

follows:

49



Section 1. Subdivision 5 of section 200.95 of¢hminal procedure law, as added by
chapter 558 of the laws of 1982, is amended to asddllows:

5. Court ordered bill of particulars. Where ag@cutor has timely served a written
refusal pursuant to subdivision four of this sati@md upon motion, [made] either oralior
writing, of a defendant, who has made a request fall of particulars and whose request has
not been complied with in whole or in part, the touaust, to the extent a protective order is not
warranted, order the prosecutor to comply withréwuest if it is satisfied that the items of
factual information requested are authorized tonbkided in a bill of particulars, and that such
information is necessary to enable the defendasuately to prepare or conduct his or her
defense and, if the request was untimely, a findiihgood cause for the delay. Where a
prosecutor has not timely served a written refpsiasuant to subdivision four of this section the
court must, unless it is satisfied that the pebple shown good cause why such an order should
not be issued, issue an order requiring the prosetamcomply or providing for any other order
authorized by subdivision one of section 240.70.

82. Subdivision 3 of section 210.43 of the crinhip@cedure law, as added by chapter
411 of the laws of 1979, is amended to read asvis!

3. The procedure for bringing on a motion pursuarsubdivision one of this section[,]
shall accord with the procedure prescribed in subidins one and two of section 210.45 of this

article. After_the parties have been heard, ifrtfa¢ion is made orally, and aftell papers, if

any, of both parties have been filed and after all doentary evidence, if any, has been
submitted, the court must consider the same foptinpose of determining whether the motion is

determinable [on the motion papers submitted] theeand, if not, may make such inquiry as it
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deems necessary for the purpose of making a detatiom.

83. Subdivisions 1, 2, 3, 4 and 5 of section 23@#the criminal procedure law are
amended to read as follows:

1. [A] If a motion to dismiss an indictment pursuant to sac#®0.20 [must be made in
writing and upon reasonable notice to the peofflthe motion] is based upon the existence or

occurrence of facts, the motion [papers] must éorfsavorn] allegations thereof, whether [by] of

the defendant or [by] cdnother person or persons. [Such sworn] If tb&an is in writing, the

allegations must be sworn, aniy be based upon personal knowledge of the affiampon

information and belief, provided that in the lat&ent the affiant must state the sources of such
information and the grounds of such belief. Thiedéant may further submit documentary
evidence supporting or tending to support the atiegs of the [moving papers] motion

2. [The]lf the motion is made in writing, tipeople may file with the court, and in such

case must serve a copy thereof upon the defendaig or hercounsel, an answer denying or
admitting any or all of the allegations of the maypapers, and may further submit documentary
evidence refuting or tending to refute such allegest

3. After_the parties have been heard, if the amis made orally, and aftall papers, if

any, of both parties have been filed, and after alluhoentary evidence, if any, has been
submitted, the court must consider the same foptinpose of determining whether the motion is
determinable without a hearing to resolve questairact.

4. The court must grant the motion without corhgca hearing if:

(a) The [moving papers allege] motion allegeground constituting legal basis for the

motion pursuant to subdivision one of section 2@0ghd
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(b) Such ground, if based upon the existence auroence of facts, is supported by
[sworn] allegations of all facts essential to supplee motion; and

(c) The [sworn] allegations of fact essential uport the motion are either conceded by
the people to be true or are conclusively subsitettiby unquestionable documentary proof.

5. The court may deny the motion without conchgt hearing if:

(a) The [moving papers do] motion doest allege any ground constituting legal basis
for the motion pursuant to subdivision one of sec10.20; or

(b) The motion is based upon the existence orroecoe of facts, and the [moving

papers do not contain sworn] defendant has nadsadiegations supporting all the essential

facts; or

(c) An allegation of fact essential to supportthation is conclusively refuted by
unquestionable documentary proof.

84, Subdivisions 1 and 2 of section 255.20 of timioal procedure law, subdivision
1 as amended by chapter 369 of the laws of 1982 abdivision 2 as added by chapter 763 of
the laws of 1974, are amended to read as follows:

1. Except as otherwise expressly provided by l@lether the defendant is represented
by counsel or elects to proceed pro se, all pae¢+tnotions shall be made served or filed
within forty-five days after arraignment and befemmmencement of trial, or within such
additional time as the court may fix upon applicatof the defendant made prior to entry of

judgment. In an action in which an eavesdroppiagant and application have been furnished

pursuant to section 700.70 or a notice of intenteoimtroduce evidence has been served pursuant

to section 710.30, such period shall be extendédfarty-five days after the last date of such
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service. If the defendant is not represented lysel and has requested an adjournment to
obtain counsel or to have counsel assigned, suthffee day period shall commence on the
date counsel initially appears on defendant's lbehal

2. All pre-trial motions, whether writtemith supporting affidavits, affirmations,

exhibits and memoranda of law, or orahenever practicable, shall be included withinghme
application orset of motion papers, and shall_be raiseshade returnable on the same date,
unless the defendant shows that it would be prejaidio the defense were a single judge to
consider all the pre-trial motions. Where one mmseeks to provide the basis for making
another motion, it shall be deemed impracticabl@¢tude both motions in the same set of

motion papers or oral applicatigursuant to this subdivision.

85. Section 255.20 of the criminal procedure la@mended by adding a new
subdivision 1-a to read as follows:

1-a. Upon the consent of the defendant and theeprdor, and upon the agreement of the

court, any pre-trial motion may be made orally.wdwer, the court may at any time thereafter

require that such a motion be in writing if the ddaelieves that written papers would assist in

determining the motion. The chief administratothaf courts shall promulgate an appropriate

form that courts throughout the state shall usenvdreoral pre-trial motion is made and upon

which the court shall record the nature of suchiomoand the court's decision thereon.

86. Subdivisions 1, 2, 3 and 5 of section 710fa@ criminal procedure law,
subdivision 3 as amended by chapter 776 of the td4986, are amended to read as follows:
1. A motion to suppress evidence made beforg[tniast be in writing and upon

reasonable notice to the people and with an oppitytto be heard. The motion papers] must
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state the ground or grounds of the motion and mwstain [sworn] allegations of fact, whether
of the defendant or of another person or persappa@ting such grounds. [Such] If the motion

iS in writing, theallegations must be sworn, andiy be based upon personal knowledge of the

deponent or upon information and belief, provideat in the latter event the sources of such

information and the grounds of such belief areestafThe] If the motion is in writing, the

people may file with the court, and in such casstrsarve a copy thereof upon the defendant or
his or hercounsel, an answer denying or admitting any oofalhe allegations of the moving
papers.

2. The court must summarily grant the motion if:

(a) The motion [papers comply] complgh the requirements of subdivision one and
the people concede the truth of allegations oftfagtein which support the motion; or

(b) The people stipulate that the evidence sotmhée suppressed will not be offered in
evidence in any criminal action or proceeding asfdine defendant.

3. The court may summarily deny the motion if:

(a) The motion [papers do] doest allege a ground constituting legal basis ler t
motion; or

(b) The [sworn] allegations of fact do not as atareof law support the ground alleged;
except that this paragraph does not apply wherentiteon is based upon the ground specified in
subdivision three or six of section 710.20.

5. A motion to suppress evidence made during[tmay be in writing and may] musie
litigated and determined [on the basis of motiopgra] as provided in subdivisions one through

four [, or it may, instead, be made orally in openrt. In the latter event, the]. Theurt must,
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where necessary, also conduct a hearing as prondaddivision four, out of the presence of
the jury if any, and make findings of fact essdrtbahe determination of the motion.

87. This act shall take effect 90 days after #lishave become law.
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3. Identification by Means of
Previous Recognition
(CPL 60.27)

The Committee recommends that a new section 6@288ed to the Criminal Procedure
Law to allow, in certain circumscribed situatioaghird party to testify to a witness's pre-trial
identification of the defendant when the witnessnwilling to identify the defendant in court
because of fear.

The general common law rule is that the testimdrg/ third party, such as a police
officer, to recount a witness's prior identificatiof the defendant is inadmissible. The Criminal
Procedure Law currently recognizes an exceptidhitorule when the witness is unable on the
basis of present recollection to identify the defamt in court._Se€PL 60.25. That statutory
exception does not, however, permit a third partsetount a witness's prior identification when
the witness is unwilling to identify the defendamtourt because of fear. SBeoplev. Bayron
66 N.Y.2d 77 (1985).

This measure would allow such testimony, but ohbertain conditions were established.
First, the witness must have identified the dedemgbrior to trial under circumstances consistent
with the defendant's constitutional rights. Secdhd prosecution must prove, by a
preponderance of the evidence, that the witnegsuslling to identify the defendant in court
because the witness, or a relative of the witnegkat term is defined in CPL 530.11, received a
threat of physical injury or substantial properanthge to himself, herself or another. If these
conditions were met, a third party would be pereditto testify to the witness's prior
identification of the defendant.

By permitting the admission of such testimony ies# circumstances, the measure would
frustrate the efforts of those who seek to undeentire judicial process through intimidation and
fear. Importantly, general and unsubstantiateddaahe part of the witness would not open the
door to the admission of this testimony; only prob&n actual threat would suffice.

Accordingly, this measure would promote the trutlelsng function of the trial without
jeopardizing the defendant's right to a fair trial.

Proposal

AN ACT to amend the criminal procedure law, in tiela to identification by means of previous
recognition

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
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Section 1. The criminal procedure law is amendedduling a new section 60.27 to read
as follows:

860.27. Rules of evidence: identification by meahgrevious recognition; withess's

unwillingness to make present identification beeanfsthreat. 1. In any criminal proceeding in

which the defendant's commission of an offensm issue, testimony as provided in subdivision

two may be given when, at a hearing outside theamee of the jury:

(a) ltis established that (i) a witness is ulimgl to state at the proceeding whether or

not the person claimed by the people to have comdhihe offense was observed by the withess

at the time and place of the commission of thensfeor upon some other occasion relevant to

the case; and (ii) on an occasion subsequent toffbese, the witness observed, under

circumstances consistent with such rights as ansaccperson may derive under the constitution

of this state or of the United States, a personmwtie withess recognized as the same person

whom the witness had observed on the first or micrating occasion; and (iii) the defendant is

in fact the person whom the witness observed atmbrézed on the second occasion. That the

defendant is the person whom the witness obsemwedezognized on the second occasion may

be established by testimony of another person @mops to whom the witness promptly declared

his or her recognition on such occasion; and

(b) The people prove, by a preponderance ofvlence, that the witness is unwilling

to state at the proceeding whether or not the peslsomed by the people to have committed the

offense was observed by the witness at the timeokmsd of the offense, or upon some other

occasion relevant to the offense, because the sd@ime a member of the witness's family or

household, as defined in section 530.11, receivhdeat of physical injury or substantial
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property damage to himself, herself or another.

2. Under the circumstances prescribed in subdivisne, a person or persons to whom

the witness promptly declared his or her recognitibthe defendant on the second occasion may

testify as to the witness's identification of thefehdant on that occasion. Such testimony,

together with the evidence that the defendant faghthe person whom the witness observed

and recognized on the second occasion, constgwutdence in chief.

82. This act shall take effect 90 days after itldiave become law.
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4, Amendment of Indictment on Retrial
(CPL 280.20, 310.60, 330.50, 470.55)

The Committee recommends that the Criminal Proeetaw be amended to establish a
procedure for amending an indictment, prior toiagtto charge lesser included offenses of
counts that have been disposed of under such catemnzes as to preclude defendant's retrial
thereof.

In Peoplev. Mayg 48 N.Y.2d 245 (1979), the defendant was chargédnebbery in the
first degree. The trial court refused to submétt ttharge to the jury, submitting instead the lesse
included offenses of robbery in the second andl tthgrees. The jury was unable to reach a
verdict on these lesser charges and a mistriabdealsred. The defendant then was retried on
the original indictment. Although the first degmedbery count was not submitted to the jury at
the second trial, the Court of Appeals held thatas improper to retry the defendant on the
original indictment. The Court reasoned that sitheesole count of the indictment could not be
retried because of the prohibition against doubbpardy, nothing remained to support further
criminal proceedings under that accusatory instnimd8 N.Y.2d at 253. Impliedly, this
holding also foreclosed amendment of the origindiatment to charge the lesser included
offenses on which retrial was not prohibited. Adtogly, the practical effect of the Court's
holding is to require re-presentation of casegamd juries. This consumes the time and
resources of prosecutors, grand juries and witsesges, without any concomitant benefit to the
defendant._SePeoplev. Gonzales96 A.D.2d 847 (2d Dept. 1983) (Titone, J., disswy). Cf.
Peoplev. Green96 N.Y.2d 195 (2001)[holding that a new informatwas not required to retry
defendant for Driving While Impaired where jury adted of Driving While Intoxicated but
failed to reach verdict on lesser charge of Imghire

To avoid the wasteful necessity of re-presentatiois, measure would amend the
Criminal Procedure Law to create a procedure wheaehndictment may be amended prior to
retrial to charge lesser included offenses of cotimt have been disposed of at the prior trial.
Under this procedure, when an offense specifieldount of an indictment was disposed of
under circumstances that would constitute a barrtgrial of that offense but not a retrial of a
lesser included offense, the indictment would bentled to contain a count charging the lesser
included offense. Additionally, upon the prosecstapplication, and with notice to the
defendant and an opportunity to be heard, the oamtd be required in this situation to order
the amendment of the indictment to delete any ctamwhich retrial would be barred and to
reduce any offense charged therein to a lessardadloffense. The measure would apply this
new procedure to instances in which a mistrialdeen declared (CPL 280.10), a jury has been
discharged after being unable to agree on a vef@dRL 310.60), the trial court has set aside a
verdict (CPL 330.50) and an appellate court hasrsmd a conviction and orders a new trial
(CPL 470.55).
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Proposal

AN ACT to amend the criminal procedure law, in tigla to amendment of indictment

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
Section 1. Section 280.20 of the criminal procedaw is amended to read as follows:
§280.20. Motion for mistrial; status of indictmergon new trial. [Upon]

1. Except as provided in subdivision two, uonew trial resulting from an order declaring a

mistrial, the indictment is deemed to contain ladl tounts which it contained at the time the
previous trial was commenced [, regardless of wérediny count was thereafter dismissed by the
court prior to the mistrial order].

2. Upon a new trial resulting from an order daolaia mistrial, the indictment shall not

be deemed to contain any count previously dispo$edder circumstances that would constitute

a bar to retrial thereof; provided, however, thaeve an offense specified in a count of an

indictment was disposed of under circumstancestitotisg a bar to a retrial of that offense but

not a retrial of a lesser included offense, thecimdent shall be deemed to contain a count

charging that lesser included offense.

3. The court shall, upon application of the progecand with notice to the defendant

and opportunity to be heard, order the amendmean @fidictment to effect the deletion of a

count or counts, or reduction of an offense chamedcount to a lesser included offense, so that

the indictment upon which the new trial is had doescharge an offense disposed of under

circumstances that would constitute a bar to ddtnereof.
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82. Subdivision 2 of section 310.60 of the crinhime@cedure law, as amended by
chapter 170 of the laws of 1983, is amended to asddllows:
2. When the jury is so discharged, the defendadefendants may be retried upon the

indictment. [Upon] Except as provided in subdiersihree, uposuch retrial [,] the indictment

is deemed to contain all counts which it contaifjexkcept those which were dismissed or were
deemed to have resulted in an acquittal pursuasutidivision one of section 290.10].

83. Section 310.60 of the criminal procedure lawmended by adding two new
subdivisions 3 and 4 to read as follows:

3. Upon a retrial following discharge of the jutlye indictment shall not be deemed to

contain any count previously disposed of undewueirstances that would constitute a bar to

retrial thereof; provided, however, that where #arse specified in a count of an indictment

was disposed of under circumstances that wouldtitotgsa bar to a retrial of that offense but

not a bar to retrial of a lesser included offernise, indictment shall be deemed to contain a count

charging that lesser included offense.

4. The court shall, upon application of the pooger and with notice to the defendant

and opportunity to be heard, order the amendmean @fidictment to effect the deletion of a

count or counts, or reduction of an offense chamedcount to a lesser included offense, so that

the indictment upon which the new trial is had doescharge an offense disposed of under

circumstances that would constitute a bar to ddtnereof.

84. Subdivision 4 of section 330.50 of the crinhime@cedure law is amended to read as
follows:

4. [Upon] Except as provided in subdivision fiu@ona new trial resulting from an
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order setting aside a verdict, the indictment isnded to contain all the counts and to charge all
the offenses which it contained and charged atitne the previous trial was commenced|,
regardless of whether any count was dismisseddgdhrt in the course of such trial, except
those upon or of which the defendant was acqudted deemed to have been acquitted].

85. Section 330.50 of the criminal procedure la@mended by adding a new
subdivision 5 to read as follows:

5. Upon a new trial resulting from an order settaside a verdict, the indictment shall

not be deemed to contain any count previously disg@f under circumstances that would

constitute a bar to retrial thereon; provided, hasvethat where an offense specified in a count

of an indictment was disposed of under circumstsugoastituting a bar to a retrial of that

offense but not a retrial of a lesser includedmgte the indictment shall be deemed to contain a

count charging that lesser included offense. Thetcshall, upon application of the prosecutor

and with notice to the defendant and opportunitygdieard, order the amendment of an

indictment to effect the deletion of a count or i or reduction of an offense charged in a

count to a lesser included offense, so that thietimeé:nt upon which the new trial is had does not

charge an offense disposed of under circumstahe¢svould constitute a bar to retrial thereof.

86. Subdivision 1 of section 470.55 of the crinhima@cedure law is amended to read as
follows:

1. [Upon]_Except as provided in subdivision twppna new trial of an accusatory

instrument resulting from an appellate court orgeersing a judgment and ordering such new
trial, such accusatory instrument is deemed toasoraill the counts and to charge all the offenses

which it contained and charged at the time theiptevtrial was commenced|, regardless of
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whether any count was dismissed by the court ircthese of such trial, except (a) those upon or
of which the defendant was acquitted or deemedvte lheen acquitted, and (b) those dismissed
upon appeal or upon some other post-judgment order]

87. Subdivision 2 of section 470.55 of the crinhiprcedure law is renumbered
subdivision 4 and two new subdivisions 2 and 3aalded to read as follows:

2. Upon a new trial of an accusatory instrumestlting from an appellate court order

reversing a judgment and ordering such new tnalhsccusatory instrument shall not be

deemed to contain any count dismissed upon appsainoe other post-judgment order or any

count previously disposed of under circumstancaswiould constitute a bar to retrial thereof;

provided, however, that where an offense specifieicount of an indictment was disposed of

under circumstances constituting a bar to a ratfifthat offense but not a retrial of a lesser

included offense, the indictment shall be deemagbtdain a count charging that lesser included

offense.

3. The trial court shall, upon application of gresecutor and with notice to the

defendant and opportunity to be heard, order thenaiment of an indictment to effect the

deletion of a count or counts, or reduction of #arse charged in a count to a lesser included

offense, so that the indictment upon which the tr@alis had does not charge an offense

disposed of under circumstances that would constawbar to retrial thereof.

88. This act shall take effect immediately.
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5. Admissibility of Evidence of a Person's Priookint Conduct (CPL 60.41)

The Committee recommends that a new section 6@4idded to the Criminal Procedure
Law providing a trial court with discretion, in ¢ain circumstances, to permit the admission of
evidence of a person's violent conduct.

In Peoplev. Miller, 39 N.Y.2d 543 (1976), the Court of Appeals hélattin a criminal
trial in which the defendant asserts a defensastification, evidence of the victim's prior acts
of violence are not admissible unless the defendadtknowledge of those acts. This rule,
which leaves New York among a dwindling minorityjafisdictions on this question, has been
widely criticized, most recently in an opinion byualge of the United States Court of Appeals
for the Second Circuit. Sé#illiamsv. Lord, 996 F.2d 1481 (2d Cir. 1993)(Cardamone, J.,
concurring). In questioning the soundness of teevNork rule, that opinion recognizes that the
truth of the allegations against a criminal defertdsemore likely to emerge when all relevant
evidence is admissible, leaving the weight of senmidence to be determined by the trier of fact.
Id. at 1485 (Cardamone, J., concurring).

The Committee believes that justice is not fullgved in many cases if evidence of a
victim's prior violent conduct, which may be extegrelevant in determining the victim's
behavior at the time of the alleged crime and thag support a defendant's claim of self-
defense, is admissible only if the defendant hamh#@dge of such conduct at that time.
Accordingly, this measure affords trial courts thecretion to allow such evidence, but only if
the defendant first establishes that the persoagadjin such conduct and the court determines
that the evidence is material and relevant to #ferdlant's justification defense. In making that
determination, however, the court must take intasaderation the defendant's own history of
violent conduct, if any.

This measure will bring New York in line with masther jurisdictions around the

country by allowing the trier of fact, in approggacases, to consider a victim's own violent past
when evaluating the validity of a defendant's clainself-defense.

Proposal

AN ACT to amend the criminal procedure law, in tiela to evidence of person's prior
violent conduct

The People of the State of New York, representéskeimate and Assembly, do enact as

follows:

Section 1. The criminal procedure law is amendeddaling a new section 60.41 to read
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as follows:

860.41. Rules of evidence; admissibility of evicewof person's violent conduct. In any

criminal proceeding in which the defendant raisdef@nse of justification, evidence of a

person's prior violent conduct, of which the defemdvas unaware at the time of the alleged

offense, is admissible in the court's discretiod mnthe interests of justice if (a) the defendant

establishes that the person engaged in such cqradett{b) such evidence is material and

relevant to the defense of justification. In detging whether the evidence is material and

relevant, the court shall consider any prior vitlesnduct on the part of the defendant.

82. This act shall take effect immediately.
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6. Reduction of Peremptory Challenges
(CPL 270.25)

The Committee recommends that section 270.25 ofthminal Procedure Law be
amended to reduce the number of peremptory chaealiptted to a single defendant from 20 to
15 for regular jurors if the highest crime chargged Class A felony, from 15 to 10 for regular
jurors if the highest crime charged is a Class B déelony, and from 10 to 7 for regular jurors in
all other superior court cases. In addition, tamber of peremptory challenges allotted for
alternate jurors in all superior court cases wdnddeduced from two to one. In "extraordinary"
circumstances, the court could increase the nuofiqgremptory challenges allotted. And when
two or more defendants are tried together, the murabperemptory challenges allotted to the
defendants would be increased by a number equatiadess than the number of the defendants
being tried.

After conducting an intensive study of the juryteys in New York, the Chief Judge's
Jury Project recommended, among other things athection of the number of peremptory
challenges to the levels proposed in this measieemaeans of improving the efficiency of our
jury selection system. The Jury Project baseceitemmendation on the following specific
findings:

. The CPL currently provides for among the highesther of peremptory
challenges in the nation.

. The availability of such a large number of peremnpthallenges can foster the
systematic exclusion of particular groups from jseyvice in a given trial.

. Excessive peremptory challenges extend the tirnessary to conduct jury
selection, thereby delaying trials and congestmgtccalendars.

. Excessive peremptory challenges require an inatdinumber of prospective
jurors and thereby increase the burden on New ¥aikéady overburdened jury
pool.

The Committee agrees with these findings and recemasithis measure as an effective
method of significantly reducing delays in the coctdof criminal jury trials, without
diminishing the fairness of the trial. This mea&swould permit the court, in "extraordinary"”

circumstances, to increase the number of alloteedmpptory challenges. The Committee
believes this authority is necessary to protectititgs of the parties in exceptional cases.

Proposal

AN ACT to amend the criminal procedure law, in tiela to the number of peremptory
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challenges

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
Section 1. Subdivisions 2 and 3 of section 270f2be criminal procedure law are
amended to read as follows:

2. [Each] When one defendant is tried, epatty must be allowed the following number

of peremptory challenges:

(a) [Twenty] Fifteerfor the regular jurors if the highest crime chargea Class A

felony, and [two] ondor each alternate juror to be selected.

(b) [Fifteen] Tenfor the regular jurors if the highest crime chargea class B or class C
felony, and [two] ondor each alternate juror to be selected.

(c) [Ten] Severfor the regular jurors in all other cases, and]tanefor each alternate
juror to be selected.

In extraordinary circumstances, the court may alloparty a greater number of

peremptory challenges than is prescribed herein.

3. When two or more defendants are tried joiritig, number of peremptory challenges
prescribed in subdivision two is not multiplied the number of defendants, but such defendants

are to be treated as a single party, except tkeatimber of peremptory challenges allowed the

defendants shall be increased by a humber equatiadess than the number of such defendants

In any such case, a peremptory challenge by on@oe defendants must be allowed if a
majority of the defendants join in such challen@gherwise, it must be disallowed.

83. This act shall take effect 90 days after #tlishave become a law and shall be
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applicable only to trials commencing on or aftectseffective date.
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7. Speedy Trial Reform (CPL 30.30)

The Committee recommends a humber of amendmettie &peedy trial statute and
other provisions of the CPL to accord criminal aewreater authority to fix and enforce
expeditious schedules for hearings and trials,tamdinimize opportunities for delay by
requiring earlier disclosure of Rosaraterial.

Section 30.30 of the CPL, enacted by the Legistaitul 972, requires the prosecution to
be ready for trial within six months of commenceinef a felony action, within 90 days of
commencement of a criminal action when the high#fshse charged is a misdemeanor
punishable by a prison sentence of more than thagehs, within 60 days when the highest
offense charged is a misdemeanor punishable bganpsentence of not more than three
months, and within 30 days when the highest offehseged is a violation. CPL 30.30(1).
Various periods of time may be excluded in commuthese periods. CPL 30.30(4).

Most would agree that section 30.30 has been hartgeduccessful in moving criminal
cases to trial in expeditious fashion. This idipafarly so in New York City, where in recent
years the average disposition time of a criminakeda the Criminal Court has increased
considerably. Although in good part these proedgieriods are due to the huge caseloads borne
by judges, the problem is more than just a lackudficient judicial resources. It also involves
the willingness of all sides to go to trial. Seati30.30 is not actually a speedy trial rule; it is
merely a prosecutor-ready rule, doing nothing tinpte the defense's readiness for trial or to
require the trial court's active involvement innging cases to trial. With no other compulsion
to hold hearings and trials promptly, a "culturauofeadiness” has evolved in some jurisdictions
around the State, particularly in New York City this culture, dates set for hearings and trials
are not taken seriously by the parties or evernbyrial judge. The result is that the parties
frequently are not prepared to proceed on thosesdand that successive adjournments are
routinely granted.

In an effort to change this culture and activelynolve trial judges in promoting the
parties' readiness for trial, the Advisory Comnattes developed a coordinated proposal
consisting of legislation and administrative rul@$e major provisions of the proposed
legislation are as follows:

1. Amendment of section 30.20 of the CPL to autteathe Chief Administrator of the
Courts to promulgate rules promoting speedy tridlsese rules would include:

. A requirement that trial courts conduct pretriahferences at which fixed dates
would be scheduled for commencement of trial andpaetrial suppression
hearing.

. Grounds upon which trial courts could adjourn @ixgal or hearing dates.
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. Sanctions that trial courts may lawfully imposauif attorney is not ready to
proceed on a date scheduled for commencementbbtrhearing or fails to
produce a substitute attorney ready to proceethatdiate.

. To avoid gamesmanship, a requirement that pastibmit, at each court
appearance following determination of pretrial ran$, written statements
declaring whether they are ready to proceed tbdtithat time.

2. Amendment of section 30.20 of the CPL to auteatrial courts, pursuant to rules
promulgated by the Chief Administrator, to dirdot prosecution to disclose Rosamaterial to
the defense within a reasonable period of timersetommencement of a trial or of a pretrial
hearing. Current law requires that disclosure beemt the proceeding itself.

3. Amendment of section 30.30(4)(g) of the CPbrtovide that, unless the defendant
objects and states his or her readiness to prdodedl, any period of time resulting from
adjournment of the proceedings granted at the pubtie®’s request after the prosecution has
announced that it is ready to proceed to trial beotharged to the prosecution in calculating
speedy trial time.

4. Amendment of section 255.20(1) of the CPL wvpte that the prosecution must
respond to the defendant's pretrial omnibus matibinin 15 days (unless reasonable grounds
exist for an extension). Current law specifieginmee period for the prosecution's response.

The major provisions of the administrative rulesgmsed to complement enactment of
this measure are as follows:

1. Following determination of the defendant's dmaisimotion, the trial court must
schedule a pretrial conference at which the caudonsultation with the parties, must set a date
for commencement of the trial or of any pretriahtieg that has been ordered but not yet held.

2. Within seven days of the date fixed for comnesnent of trial, the court must conduct
a second pretrial conference, at which the cowtl sbsolve evidentiary matters, such as a
Sandovahpplication, and the prosecution shall provideie®pf trial exhibits and disclose
Rosariomaterial. In addition, at this second conferetheecourt must confirm the attorneys'
availability on the date fixed for commencementh# trial or hearing and entertain any
applications for adjournment.

3. Applications for adjournment may be granted/dat the following reasons:

. A defendant in custody has not been produced lficlwcase adjournment may
not exceed 72 hours).

. The defendant has absconded.
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. A material witness or material evidence is unaldéd despite the exercise of due
diligence by the offering party, and reasonablaigds exist that the witness or
evidence soon will be available.

. Some other unforeseeable circumstance has ahaethe court determines
warrants an adjournment.

4. If an adjournment has not been granted andtamay does not appear ready to
proceed on the date set for commencement of triaéaring (or produce a substitute attorney
who is ready to proceed), the court may imposesangtion the law now permits. These
include, but are not limited to: ordering the taalhearing to proceed as scheduled, imposing
financial sanctions consistent with the Chief Adistirator's rules, ordering defendant's release
from custody, and granting a motion to suppress.

5. If the parties are ready to proceed on thedded date but the court is not, the
appropriate administrative judge must attemptrid inother judge to try the case. If none is
available, the trial court, in consultation witletparties, must fix a new date. Any conflicts that
arise when two judges have scheduled an attorngsotteed with a trial or hearing on the same
date must be resolved in accordance with Part 1#tedRules of the Chief Administrator (see
22 NYCRR Part 125).

The foregoing rules, a draft copy of which is irdgd herein, would require approval of
the Administrative Board of the Courts before beraneffective.

Proposal

AN ACT to amend the criminal procedure law, in tiela to speedy trial

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
Section 1. Section 30.20 of the criminal procedaveis amended by adding two new
subdivisions 3 and 4 to read as follows:

3. The chief administrator of the courts shadllmpulgate rules that promote the

defendant's right to a speedy trial and the puhiiterest in speedy trials. Such rules shall
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require that trial courts conduct pretrial confeenat which, in consultation with the parties,

fixed dates are scheduled for commencement ofitleanhd any pretrial hearing ordered

pursuant to article 710 of this chapter, and magsp the grounds for adjournment of such

dates. Such rules also shall require that thegsagt each court appearance following the

determination of any pretrial motions made purstiasection 255.20 of this chapter, submit

written statements declaring whether they are réagyoceed to trial. The form of the written

statement shall be determined by the chief adnmai@t Such rules also shall set forth the

sanctions available by law that trial courts mapase if an attorney is not ready to proceed on a

date scheduled for the commencement of trial aetipl hearing or fails to produce a substitute

attorney who is ready to proceed on that date.

4. Notwithstanding any other provision of law, gandasuant to rules that the chief

administrator of the courts may promulgate, the trourt, subject to a protective order, may

order that the prosecution make available to temdlant within a reasonable period of time

before the commencement of trial or a pretrial imgpany prior written or recorded witness

statements that the prosecution is required tdalisqursuant to section 240.44 or 240.45, as

the case may be.

82. Paragraph (g) of subdivision 4 of section B@Bthe criminal procedure law, as

added by chapter 184 of the laws of 1972, is antktmleead as follows:
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(9) other periods of delay occasioned by excepticineumstances, including but not
limited to, the period of delay resulting from antiouance granted at the request of a district
attorney if (i) the continuance is granted becafgbe unavailability of evidence material to the
people's case, when the district attorney has megfclue diligence to obtain such evidence and
there are reasonable grounds to believe that sudbree will become available in a reasonable
period; or (ii) the continuance is granted to alline district attorney additional time to prepare
the people's case and additional time is justifigthe exceptional circumstances of the case. In

the absence of such exceptional circumstancespthry period of delay resulting from a

continuance granted at the request of the disttiotney, after the district attorney has

announced that the people are ready for trial, sihedl be excluded, unless the defendant has

objected to the continuance and declared his ordagliness to proceed to trial.

83. Subdivision 1 of section 255.20 of the crinhime@cedure law, as amended by
chapter 369 of the laws of 1982, is amended to asddllows:

1. Except as otherwise expressly provided by l@lether the defendant is represented
by counsel or elects to proceed pro se, all ptetra@ions shall be served [or] afited within
forty-five days after arraignment and before comeoeenent of trial, or within such additional
time as the court may fix upon application of tledethdant made prior to entry of judgment. In
an action in which an eavesdropping warrant andicgipn have been furnished pursuant to
section 700.70 or a notice of intention to introglewidence has been served pursuant to section
710.30, such period shall be extended until foxtg-tlays after the last date of such service. If
the defendant is not represented by counsel anteqassted an adjournment to obtain counsel

or to have counsel assigned, such forty-five daipdeshall commence on the date counsel
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initially appears on defendant's behalf. Any resaoby the prosecution to a pretrial motion shall

be served and filed within fifteen days of seradé¢he motion, although for reasonable grounds

shown the court may extend such period.

84. This act shall take effect 90 days after #lishave become law.

l. A proposed new Section 200.9-a of the UnifornieRdor New York State Trial Courts

8200.9-a Pretrial Conferences and SchedulingiefsTand Pretrial Hearings

(a) Following the determination of any pretrialtoas pursuant to Article 255 of the
Criminal Procedure Law, the court shall conductedr@al conference. At the conference, the
court, in consultation with the parties, shall dixlate for commencement of trial if such a date
has not previously been fixed. If the court hasatieady conducted a pretrial hearing ordered
pursuant to Article 710 of the Criminal Procedueau. the court, in consultation with the parties,
also shall fix a date for commencement of suchihgarThe court also shall fix a date for a
second pretrial conference, which shall be heltiwiseven days of the date fixed for
commencement of trial.

(b) At the second pretrial conference:

(1) the court shall determine, to the extent pcable, all preliminary evidentiary
matters, including, but not limited to, applicasorelating to the admissibility of the defendant's
prior convictions or alleged prior uncharged crialjrvicious or immoral acts;

(2) subject to a protective order, the prosecsiall provide marked copies of all trial
exhibits and disclose any prior statements of g#es that must be disclosed in accordance with

CPL 240.45; and
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(3) the court shall confirm the attorneys' avaligbon the date fixed for commencement
of trial or a pretrial hearing, or entertain an leggggion for adjournment under subdivision (c) of
this section.

(c) The court may grant an application for adjonemt of the date scheduled for
commencement of trial or a pretrial hearing onlfdif the sheriff fails to produce in court a
defendant in custody, except that the court maguadjsuch date for a period not exceeding
seventy-two hours, (2) a defendant who has esdapedcustody or previously has been
released on bail or on his or her own recognizaioes not appear in court when required,

(3) a material witness or material evidence isvailable despite the offering party's exercise of
due diligence to secure such witness or evidendeeasonable grounds exist to believe that the
witness or evidence will become available in aseable period, or (4) some other
unforeseeable circumstance has arisen that thé det@rmines warrants an adjournment.

(d) On the date scheduled for commencement dfdria pretrial hearing, the prosecutor
and the defense counsel must appear and be repdyceed, or produce a substitute attorney
who is ready to proceed. Upon the failure of thespcutor or defense counsel to so appear or
produce a substitute attorney, the court, to thergconsistent with the defendant's right to
effective assistance of counsel, may order thatrthleor hearing proceed as scheduled, impose
financial sanctions against an attorney pursuaButapart 130-2 of these rules, order the
defendant's release from custody, grant the defgisdaotion to suppress, or impose any other
sanction permitted by law that is appropriate unldercircumstances.

(e) If the court is not available to adjudicate thal or pretrial hearing on the scheduled

date, the appropriate administrative judge shalgiate another judge to adjudicate the trial or
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hearing. If none is available, the court, in cdtadion with the parties, shall fix a new date for
commencement of the trial or hearing. Any condlittat arise when two different courts have
scheduled an attorney to proceed with a trial etr@ hearing on the same date shall be
resolved in accordance with Part 125 of these rules

Il. A proposed new Section 200.9-b of the Uniformé® for New York State Trial Courts

§200.9-b Written Statements of Readiness to Pdbteé&rial

Following the determination of any pretrial motigngsuant to section 255.20 of the
Criminal Procedure Law, the parties shall submth&court at each court appearance a written
statement stating whether they are ready to prowetdl on that date. Such statement shall be

in a form prescribed by the Chief Administratortteé Courts.
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8. Prosecutor's Motion to Vacate Judgment
(CPL 440.10)

The Committee recommends that section 440.10(theoCriminal Procedure Law be
amended to provide a prosecutor with authority twento vacate a judgment on the grounds
specified in that section.

Under section 440.10(1) of the CPL, a defendarang time after the entry of judgment,
may move to vacate the judgment on any numbereaxfiBpd grounds. This provision provides
a critical means of redressing an injustice thate®to light after the defendant has been
convicted and sentenced. In some cases, howeiethe prosecution that learns of the
injustice, and only after the defendant's appeal® lbeen exhausted and the defendant is no
longer represented by counsel. For example, th&epution may learn long after the case has
been disposed that the testimony of its primaryeas was fabricated. In these situations, the
CPL currently provides no formal means by whichpghesecution may seek to undo the
wrongful conviction.

This measure would provide such a means. It wafitwtd the prosecutor the same
authority as the defendant to move to vacate afaig on one or more of the grounds specified
in section 440.10. Creation of such a proceduliebetiter enable prosecutors to fulfill their

obligation to see that justice is realized whetrylearn of information that calls into question the
validity of a conviction.

Proposal

AN ACT to amend the criminal procedure law, in tiela to motion to vacate judgment

The People of the State of New York, represemiedienate and Assembly, do enact as

follows:

Section 1. The opening paragraph of subdivisioh dection 440.10 of the criminal
procedure law is amended to read as follows:

At any time after the entry of a judgment, thertauwhich it was entered may, upon

motion of the defendant or the prosecut@cate such judgment upon the ground that:

82. This act shall take effect immediately.
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9. Further Speedy Trial Reform
(CPL 30.30)

The Committee recommends that section 30.30 oftimainal Procedure Law be
amended in a number of important respects. Thasore, in conjunction with the Committee's
coordinated proposal of legislation and administeatules to involve trial judges more actively
in promoting the parties’ readiness for trial, vgtl a long way toward expediting trials and
dispositions of criminal matters.

Section 30.30 of the CPL requires the prosecutdretready for trial within six months
of commencement of a felony action, within 90 dafysommencement of a criminal action
when the highest offense charged is a misdemeamshmble by a prison sentence of more than
three months, within 60 days when the highest gerharged is a misdemeanor punishable by a
prison sentence of not more than three monthswatheh 30 days when the highest offense
charged is a violation. CPL 30.30(1). Variousqds of time may be excluded in computing
these periods. CPL 30.30(4).

Section 30.30, which requires only that the prosenwdeclare its readiness for trial
within these prescribed periods and not that teaalemence within any particular time, has been
largely unsuccessful in moving criminal casesit@ tn timely fashion. Although delays in
bringing cases to trial are due in part to the hergainal caseloads borne by judges, delays also
are a result, at least in some large urban jutieais and particularly in New York City, of a lack
of willingness of all sides to go to trial. To adds this "culture of unreadiness" that has evolved
in these jurisdictions, the Committee has develdhedforementioned proposal to provide
criminal courts with greater authority to fix andf@rce schedules for hearings and trials.
Modification of selected provisions of section 3).Bowever, is also needed, and it is that
objective to which this measure is directed.

First, the measure would add a new subdivisiort@ssction 30.30 to provide that a
court may inquire into a prosecutor's statememeadliness and nullify such statement if the
court determines that the prosecution is not ihf@ady for trial. This provision is necessary
because of the lack of clarity in current law canagy the extent to which a court may go
beyond a prosecutor's statement of readiness.

Second, the measure proposes a series of amendmesigeed to remedy the frustrating
disruption and delay that can result when a spa@ymotion is filed just as trial is about to
commence. A new paragraph (d) is added to se80d30(3) to require that, unless good cause
is shown, a motion to dismiss under section 30.86trhe made at least 15 days before
commencement of trial. In addition, express autha provided for the trial judge to reserve
decision on the motion until after the trial is qaeted and the verdict is rendered.

The new paragraph (d) also would require that gferdlant's motion papers include
sworn factual allegations specifying the time pasithat should be charged against the
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prosecution under the statute and the reasonshaisg periods should be included in the time
computation. The measure provides that failureotoply with these requirements could result
in summary denial of the motion. Under current,ltive defendant need only allege that the
prosecution failed to declare its readiness fait tithin the statutory time period, at which point
the burden shifts to the prosecution to identify statutory exclusions on which it relies to bring
it within the time limit for declaring readinesSee e.g, Peoplev. Berkowitz 50 N.Y.2d 333
(1980). Requiring that factual allegations beudeld in the motion would reduce the number of
patently non-meritorious speedy trial motions andlde the court to deny summarily those that
continue to be filed.

Finally, the measure would add a new subdivisi@atd-section 30.30 requiring the
court, whenever it is practicable to do so, to atleach court appearance whether the
adjournment period following the court appearamsd® ibe included or excluded in computing
the time within which the prosecution must be refaytrial under section 30.30. The absence
of such rulings can make it extremely difficult toial judges to reconstruct at the time a speedy
trial motion is made whether adjournment periodeughout the life of the case should be
charged to the prosecution under the statute. alfitthe benefit of these rulings, transcription of
the minutes of numerous court appearances oftenlmeusrdered, causing considerable delay,
particularly when a speedy trial motion is madelaneve of trial.

Proposal

AN ACT to amend the criminal procedure law, in tiela to speedy trial

The People of the State of New York, representéseimate and Assembly, do enact as

follows:
Section 1. Section 30.30 of the criminal procedaveis amended by adding a new
subdivision 2-a to read as follows:

2-a. Whenever pursuant to this section a prosestdtes or otherwise provides notice

that the people are ready for trial, the court make inquiry of the prosecutor. If, after

conducting its inquiry, the court determines tihat people are not ready to proceed to trial, the

prosecutor's statement or notice of readiness shale valid for purposes of this section.

82. Subdivision 3 of section 30.30 of the crimipedcedure law is amended by adding a
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new paragraph (d) to read as follows:

(d) A motion pursuant to subdivision one shalhimde at least fifteen days before the

commencement of trial, provided, however, thatgood cause shown the court may permit the

motion to be made at a later date, but not latem tommencement of trial. The court may

reserve decision on such motion until after conimhedf the trial and a verdict has been

rendered and accepted by the court. The motior bausm writing and upon reasonable notice to

the prosecution and with opportunity to be hearbde motion papers shall contain sworn

allegations of fact specifying the adjournment @asi that the defendant alleges should be

included in computing the time within which the pemust be ready for trial pursuant to

subdivision one, and the reasons why such periooisld be so included. If the motion papers

fail to comply with these requirements, the coualyrsummarily deny the motion.

83. Section 30.30 of the criminal procedure laareended by adding a new subdivision
4-a to read as follows:

4-a. At each court appearance date precedingptihenencement of trial in a criminal

action, the court, whenever it is practicable tasdpshall rule on whether the adjournment

period immediately following such court appearadate is to be included or excluded for the

purposes of computing the time within which thegleanust be ready for trial within the

meaning of this section. The court's ruling shalhoted in the court file.

84. This act shall take effect 90 days after #lishave become law.
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10. Selection of Trial Jurors
(CPL Articles 270 and 360)

The Committee recommends that the current procdduselecting trial jurors in
criminal cases, as prescribed in articles 270 &tda3 the Criminal Procedure Law, be amended
to ensure that those jurors who ultimately decidase are fully prepared to do so.

Among the specific changes it proposes, this measould eliminate current law's
provision for selection of "alternate” jurors ariddl” jurors. It would substitute a system
whereby a court, depending on its view of the goaiied length of the trial, would direct the
selection of: (i) at least 12 and up to 18 juroréelony cases; or (ii) at least 6 and up to 8nsiro
in non-felony cases in which jury trials are reqdir No differentiation would be made at this
point in the status or responsibilities of the jgrthereby selected. The number of peremptory
challenges now provided for in the Criminal Proaeduaw would not change.

Thereatter, following the evidentiary phase of titi@ and the court's charge to the jury,
the 12 jurors (or 6 in a non-felony case) who dbtuae to decide the case would be selected.
The selection process would be a random one coedl st the clerk of the court in the presence
of the court, the defendant, the defense attorndytlae prosecutor. The non-deliberating jurors -
- that is, those not selected to deliberate the eathen would be available to serve just as
alternate jurors do now once deliberations haveibheg

The virtues of this proposal are clear. Experidma®shown that, under the current
system, alternate jurors often do not devote thaired attention unless and until they are
actually substituted for a discharged juror. Thas resulted in mistrials or, when alternate jurors
do not concede their inability to deliberate ingahtly, uninformed jury verdicts. Under the
system proposed in this measure, however, untitidr® randomly selects the jurors after the
close of the proof and the charge, none would kwbwther or not he or she actually will be
among those who deliberate to decide the cases dlhpurors would have a strong incentive to
pay close attention to the trial proceedings attanately, be better prepared to participate in
deliberations.

We believe that this proposal would prove workatid would promote economy and

fairness. Similar procedures for selecting juenxst in other states, including New Jersey and
Michigan.

Proposal

AN ACT to amend the criminal procedure law, in tiela to formation of a jury

The People of the State of New York, representéseimate and Assembly, do enact as
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follows:
Section 1. Section 270.05 of the criminal procedaw is REPEALED.
82. Section 270.10 of the criminal procedure laxmended to read as follows:

8270.10. Trial Jury; formation in generahallenge to the panel. 1. The panel from

which the jury is drawn is formed and selectedrasgribed in the judiciary law.

2. A challenge to the panel is an objection mad&écentire panel of prospective trial
jurors returned for the term and may be taken o @anel or to any additional panel that may be
ordered by the court. Such a challenge may be mialgeby the defendant and only on the
ground that there has been such a departure fremetiuirements of the judiciary law in the
drawing or return of the panel as to result in sattgal prejudice to the defendant.

[2.]3. A challenge to the panel must be made beforsdlextion of the jury
commences, and, if it is not, such challenge isragkto have been waived. Such challenge
must be made in writing setting forth the factsstaating the ground of challenge. If such facts
are denied by the people, withesses may be cati@@@amined by either party. All issues of
fact and law arising on the challenge must be t@ied determined by the court. If a challenge to
the panel is allowed, the court must dischargephatl and order another panel of prospective
trial jurors returned for the term.

83. Subdivisions 3 and 4 of section 270.15 ofdf@inal procedure law, subdivision 3
as amended by chapter 634 of the laws of 1997rasnded to read as follows:

3. The court may thereupon direct that the pergxeluded be replaced in the jury box
by an equal number from the panel or, in its disane direct that all sworn jurors be removed

from the jury box and that the jury box be occugdgdsuch additional number of persons from
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the panel as the court shall direct. In the ceuwdiscretion, sworn jurors who are removed from
the jury box as provided herein may be seated éleemin the courtroom separate and apart
from the unsworn members of the panel or may bevechto the jury room and allowed to
leave the courthouse. The process of jury seleesoprescribed herein shall continue until at

leasttwelve persons and as many as eighteen persotie asurt in its discretion and taking

into consideration the anticipated length of th& may directare selected and sworn as trial

jurors. [The juror whose name was first drawn eakled must be designated by the court as the

foreperson, and no special oath need be admirgsterieim or her.] If before [twelve] the

number ofjurors the court has decided should be seleatedllsworn, a juror already sworn for

any reason fails to appear in court within a reabtmperiod of time from the time that the court

has scheduled for the proceedings to resuniecomes unable to serve by reason of iliness or

other_physicalncapacity or for any other reasdahe court [must] maglischarge him or her and

the selection of the trial jury must be completedhie manner prescribed in this section.

4. A challenge for cause of a prospective jurbicl is not made before he or ske
sworn as a trial juror shall be deemed to have be®ved, except that such a challenge based
upon a ground not known to the challenging parthat time may be made at any time before a
witness is sworn at the trial. If such challergjallowed by the court, the juror shall be
discharged and the selection of the trial jury ldb@lcompleted in the manner prescribed in this
section[, except that if alternate jurors have b®earn, the alternate juror whose name was first
drawn and called shall take the place of the jamdischarged].

84. Subdivision 2 of section 270.25 of the crinhime@cedure law is amended to read as

follows:
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2. Each party must be allowed the following numifgoeremptory challenges:
(a) [Twenty for the regular jurors if] the highest crime charged is a Class A felony,

[and two for each alternate juror] twenty if onlyelve jurors areéo be selected.

(b) [Fifteen for the regular jurors if] the highest crime charged is a class B or class C

felony, [and two for each alternate juror] fifteéonly twelve jurors ar¢o be selected.

(c) [Ten for the regular jurors in] lall other cases, [and two for each alternate Jusar

if only twelve jurors areo be selected.

The total number of peremptory challenges specifigthragraphs (a), (b) and (c) of this

subdivision must be increased by two for each aidit juror to be selected beyond the first

twelve selected.

85. Section 270.30 of the criminal procedure lasvamended by chapter 1 of the laws of
1995, is amended to read as follows:

8§270.30. Trial jury; [alternate jurors] selectiohdeliberating jurors 1. [Immediately

after the last trial juror is sworn, the court niayts discretion direct the selection of one or
more, but not more than six additional jurors tkhewn as "alternate jurors”, except that, in a
prosecution under section 125.27 of the penal fagvcourt may, in its discretion, direct the
selection of as many alternate jurors as the @ridgrmines to be appropriate. Alternate jurors
must be drawn in the same manner, must have the gaaitifications, must be subject to the
same examination and challenges for cause andtakgsthe same oath as the regular jurors] If

more than twelve jurors were selected and sworthfeat the conclusion of the court's charge

more than twelve jurors remain on the jury, thelctsf the court, in the presence of the court, the

defendant, the defendant's attorney and the proseshall randomly draw the names of twelve
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of the remaining jurors, and those twelve juromalistetire to deliberate upon a verdict. The juror

whose name was first drawn must be designatedebgdirt as the foreperson, and no special

oath need be administered to him or. idter the [jury has] deliberating jurors haxegired to

deliberate, the court must either (1) with the em®f the defendant and the [people]

prosecutordischarge the [alternate] remaining non-delibeggurors or (2) direct the [alternate]

remaining non-deliberatingirors not to discuss the case and must furthrectihat they be kept

separate and apart from the [regular] delibergtingys.
2. In any prosecution in which the people seskrdence of death, the court shall not

discharge the [alternate] non-deliberatjagprs when the [jury retires] deliberating juroetire

to deliberate upon [its] theirerdict and the [alternate] non-deliberatjogprs, in the discretion

of the court, may be continuously kept togetheranride supervision of an appropriate public

servant or servants until such time as the [jutyrres its]_deliberating jurors return theerdict.

If the [jury returns] deliberating jurors retuanverdict of guilty to a charge for which the deat

penalty may be imposed, the [alternate] non-dedityeg jurors shall not be discharged and shall

remain available for service during any separateseing proceeding which may be conducted
pursuant to section 400.27.

86. Section 360.10 of the criminal procedure lasvamended by chapter 815 of the laws
of 1971, is amended to read as follows:

8360.10. Trial jury; formation in general. [1.téal jury consists of six jurors, but
"alternate jurors" may be selected and sworn puitsisasection 360.35.

2.] The panel from which the trigiry is drawn is formed and selected as prescnbed

the uniform district court act, uniform city coatt, and uniform justice court act. In the New
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York city criminal court the panel from which th&y is drawn is formed and selected in the
same manner as is prescribed for the formatiorsalattion of a panel in the supreme court in
counties within cities having a population of ondlion or more.

87. Section 360.20 of the criminal procedure laxmended to read as follows:
8360.20. Trial jury; examination of prospectiveoxs; challenges generally. If no
challenge to the panel is made as prescribed lipee®60.15, or if such challenge is made and
disallowed, the court must direct that the names>omembers of the panel be drawn and called.

Such persons must take their places in the juxydmal must be immediately sworn to answer
truthfully questions asked them relative to theialkifications to serve as jurors in the action.
The procedural rules prescribed in section 270.ii5 nespect to the examination of the
prospective jurors and to challenges are also egipk to the selection of a trial jury in a local

criminal court, except that in a local criminal coine process of jury selection as prescribed in

section 270.15 shall continue until at least sisspas and as many as eight persons, as the court

in its discretion and taking into consideration #émticipated length of the trial may direct, are

selected and sworn as trial jurors

88. Subdivision 2 of section 360.30 of the crinhima@cedure law is amended to read as
follows:

2. Each party must be allowed three peremptoajlemges if only six jurors are to be

selected. The total number of peremptory challemyast be increased by one for each

additional juror to be selected beyond the firstsglected When two or more defendants are

tried jointly, such challenges are not multipligdthe number of defendants, but such defendants

are to be treated as a single party. In any sasb,@ peremptory challenge by one or more
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defendants must be allowed if a majority of theedefints join in such challenge. Otherwise, it
must be disallowed.
89. Section 360.35 of the criminal procedure laanmended to read as follows:

8360.35. Trial jury; [alternate juror] selectiohdeliberating jurors

1. [Immediately after the last trial juror is swpthe court may in its discretion direct the
selection of either one or two additional jurordb®known as "alternate jurors." The alternate
jurors must be drawn in the same manner, must teveame qualifications, must be subject to
the same examination and challenges for cause astitake the same oath as the regular jurors.
Whether or not a party has used its peremptoryeringe in the selection of the trial jury, one

peremptory challenge is authorized in the seleaticthe alternate jurors] If more than six jurors

were selected and sworn, and if at the conclusidheocourt's charge more than six jurors

remain on the jury, the clerk of the court, in gresence of the court, the defendant, the

defendant's attorney and the prosecutor, shalbrahddraw the names of six of the remaining

jurors, and those six jurors shall retire to dalibe upon a verdict. The juror whose name was

first drawn must be designated by the court agdtemerson, and no special oath need be

administered to him or her

2. The provisions of section [270.35] 270v8ih respect to [alternate] non-deliberating

jurors are also applicable to a trial jury in adbcriminal court.
810. The criminal procedure law is amended byragldinew section 360.37 to read as
follows:

8360.37. Trial jury; discharge of juror; replacamof juror during deliberations.

The provisions of section 270.35 with respect szldarge of a sworn juror and replacement of a
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deliberating juror with a non-deliberating juroeapplicable to a trial jury in a local criminal

court.

811. This act shall take effect 90 days aftehdlishave become law.
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11. Motion to Dismiss Indictment for Failure
to Afford Defendant the Right to Testify
Before Grand Jury
(CPL 210.20)

The Committee recommends that section 210.20(@j(t)e Criminal Procedure Law be
amended to provide that an order dismissing arcinint for failure to afford the defendant an
opportunity to testify before the grand jury shadl conditioned upon the defendant actually
testifying before the grand jury to which the clemrgre to be resubmitted.

Section 190.50(5)(a) of the Criminal Procedure ltaguires the district attorney to notify
a defendant who has been arraigned in a local maincourt upon an undisposed felony
complaint that a grand jury proceeding againstdifendant is pending and to afford the
defendant a reasonable time to exercise the rgtestify before the grand jury. Paragraph (c) of
subdivision five provides that any indictment ob&d in violation of paragraph (a) is invalid and
must be dismissed upon a motion pursuant to se2fi0r?0. Three Appellate Divisions have
construed the language of paragraph (c) as reguiismissal of an indictment where the People
fail to give the notice required by paragraph (&) as precluding an order conditioning a
dismissal upon the defendant appearing beforeralguay to which the charges are re-presented.
SeeBorrellov. Balbach 112 A.D.2d 1051 (2d Dept. 1985). Accd?doplev. Massargd139
A.D.2d 927 (4th Dept. 1988); PeopleBey-Allah 132 A.D.2d 76 (1st Dept. 1987).

In Borrellov. Balbachthe Second Department acknowledged that sewwvalIcourts
had fashioned orders conditioning dismissal ordéfendant exercising his or her right to testify
before the grand jury. The Court, however, regthes approach, saying:

To dismiss the indictment outright, it is claimedyuld merely
encourage the insincere defendant to engage insgaamship to
delay his prosecution. Such reasoning, howeverlooks the fact
that the People may in the first instance avoidgamesmanship
by duly notifying the defendant of the date on whilce charges
will be presented to the Grand Jury. Moreover fiveeday time
limitation for making a motion to dismiss containadCPL
190.50(5)(c) adequately serves to separate thdeadsnts who
sincerely wish to testify before the Grand Juryrfrthose with no
such intention.

Accordingly, we conclude that where a person igledtto relief
under CPL 190.50(5), the only proper remedy isightrdismissal
of the indictment, in view of the mandatory langei@gntained in
paragraph (c) of that subdivision and the abseheeystatutory
basis for the expedient solution of a conditionahussal.
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112 A.D.2d at 1053 (citations omitted).

Notwithstanding these Appellate Division rulingse iower courts have struggled to
avoid the necessity of dismissing an indictmentnehbke People have failed to give the notice
required by section 190.50(5), if the defendantsdoa intend to take advantage of the right to
testify when the case is represented to the granyd jn Peoplev. Garcia N.Y.L.J., October 5,
1989, p. 23, col. 2 (Sup. Ct. N.Y. Co.), for exagthe Court held that defendant's challenge to
a conditional order of dismissal was barred bydaschThe Court stated:

While the Appellate Division, Second Departmenteaain_Borrellg

supra that it felt that there were sufficient statutsgfeguards to prevent
gamesmanship by insincere defendants serving guaydotice, this
court's practical experience has been to the agnt@iven the difficulties
of both scheduling and rescheduling grand jurygmestions and the cost
in prosecutor, police and court time, a conditiaiamissal is appropriate
and just and should be authorized. The court camisyan appropriate
amendment to CPL 190.50 to the Legislature's attent

SeealsoPeoplev. Lynch 138 Misc 2d 331, 336 (Sup. Ct. Kings Co. 1988n{e@rting motion to
dismiss indictment based on failure to accord dédeanthe right to testify into motion to dismiss
in interests of justice and denying motion on giebthrat dismissing indictment without
defendant's agreeing to testify would serve no @aepy_People. Salazarl36 Misc 2d 992

(Sup. Ct. Bronx Co. 1987) (refusing to dismiss ataient where defendant did not intend to
testify before a grand jury).

In accordance with the suggestion in Peapl&arcia this measure would amend section
210.20 to provide that an order dismissing an inaent for the People's failure to afford the
defendant an opportunity to appear before the graydhall be conditioned upon the defendant
exercising his or her right to testify before amwtgrand jury to which the charges are to be
resubmitted. The measure further provides thatthet, in its order, may direct that the
defendant testify first before any other withessesvidence are presented. Following the order,
the prosecutor must provide the defendant witreaaeable opportunity to testify before the
grand jury. If the defendant fails to do so, tbert, upon the prosecutor's application, must
vacate the order and reinstate the indictment.h @ncamendment would protect the defendant's
right to testify before the grand jury, but woultba the burden of re-presenting cases to the
grand jury where the defendant has no intentianwadking that right.

Proposal

AN ACT to amend the criminal procedure law, in tigla to motion to dismiss indictment for
failure to notify defendant of right to testify loeé grand jury
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The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Paragraph (c) of subdivision 1 of ®&c#10.20 of the criminal procedure law
is amended to read as follows:

(c) The grand jury proceeding was defective, witthie meaning of section 210.35,

provided that where the defect is as set forthulvdsrsision four of that section, an order of

dismissal entered pursuant to this subdivisionl $featonditioned upon the defendant testifying

before another grand jury to which the charge argbs are to be resubmitted. In its order, the

court may direct that the defendant testify firstdse any other witnesses or evidence are

presented. Following such an order, the proseahtait provide the defendant with a reasonable

opportunity to testify before the grand jury. Hetdefendant fails to so testify, without a

reasonable excuse therefore, the court, upon applicof the prosecutor, shall vacate the order

of dismissal and order the indictment reinstated

82. This act shall take effect 90 days after #lishave become a law.
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12. Discovery of Search Warrant Documents
and Seized Property (CPL 240.20)

The Committee recommends that section 240.20(@)the Criminal Procedure Law be
amended to provide that any property seized putdoahe execution of a search warrant
relating to the criminal action or proceeding, &émelinventory or return of such property, shall
be discoverable by the defendant. The Commit®e r@icommends that a new paragraph () be
added to section 240.20(1) providing that the seasarrant, the search warrant application and
the documents or transcript of any testimony oeptral communication offered in support of
the search warrant application also shall be disate by the defendant, except to the extent
such material or information is protected from thsare by a court order.

Under section 240.20 of the Criminal Procedure Lapgn a defendant's service of a
demand to produce, the prosecution must disclofeetdefendant and make available for
inspection, photographing, copying or testing vasionformation and material. CPL 240.20(1).
Conspicuously absent from the detailed listingumhsinformation and material, however, is the
property that has been seized pursuant to a seanthnt relating to the case, and the search
warrant itself and its underlying documents (inahgdthe search warrant application and the
supporting affidavits). The absence of an expséssitory direction has engendered confusion
as to whether these items are subject to discovery.

In the Committee's view, fairness and efficienastate that these items be subject to
discovery in routine cases, and that the Crimimat&dure Law so provide. The defense should
be entitled to inspect any property seized pursteaatsearch warrant relating to the case and the
written inventory of such property (s€L 690.50(4), requiring the police to preparehsaic
inventory). In addition, to enable it to prepany @otential motion to contravene the search
warrant, the defense should be entitled to cofidiseowarrant and its underlying documents.

Accordingly, this measure would amend section 2%Q@}f) of the CPL to include
among the property that the prosecution must disclo the defense any property seized
pursuant to a search warrant relating to the cadeéhee inventory or return of such property; the
measure also would add a new paragraph (I) toase240.20(1) of the CPL to require the
prosecution to disclose a copy of the search wartla@ search warrant application and the
documents or transcript of any testimony or othrat communication offered in support of the
search warrant application. Of course, in thosegsan which disclosure of any of these items
would raise a risk of harm to any individual, irfieze with an ongoing law enforcement
investigation or have some other significant adveféect, the prosecution could seek a
protective order from the court limiting or denyisgch disclosure (s€&PL 240.50).

Proposal

AN ACT to amend the criminal procedure law, in tigla to discovery of search warrants and
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related materials

The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Paragraph (f) of subdivision 1 of setc240.20 of the criminal procedure law,
as amended by chapter 795 of the laws of 1994nended to read as follows:

() Any other property obtained from the defendamta co-defendant to be tried jointly,

as well as any property seized pursuant to theutiorcof a search warrant relating to the

criminal action or proceeding and the inventoryeturn of such property

82. Subdivision 1 of section 240.20 of the crinhip@cedure law is amended by adding
a new paragraph (I) to read as follows:

() _Any search warrant relating to the criminaliac or proceeding, the search warrant

application and the documents or transcript oftastimony or other oral communication offered

in support of the search warrant application, ekeaph material or information as is protected

from disclosure by a court order issued pursualaio

83. This act shall take effect immediately.
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13. Anonymous Jury
(CPL 270.15)

The Committee recommends that a new subdivisiorbé-added to section 270.15 of the
Criminal Procedure Law to permit the court to isaygotective order precluding disclosure of
jurors' and prospective jurors' names and addréssasy person where the court determines that
there is a likelihood that one or more jurors argpective jurors will be subject to bribery,
tampering, injury, harassment or intimidation.

Subdivision 1-a of section 270.15 of the Crimined¢edure Law now provides that the
court may issue a protective order regulating dmale of the business or residential address of
any prospective or sworn juror to any person os@es, other than to counsel for either party.
Significantly, subdivision 1-a, which the measwetams, does not allow the court to protect
jurors' and prospective jurors' nanfesm disclosure, nor does it provide complete esste that
jurors' addresses will not be disclosed to defendgplefense counsel. SEew York Criminal
Procedure Law 8270.15, Supplementary Practice Cartane(McKinney Supp. 1989, pp. 199-
200) (potential conflict between attorney's faith&ss to officer-of-the-court code and attorney-
client relationship "could cause trouble in theywtgpe case for which this legislative protection
is created"). While salutary, subdivision 1-a may provide sufficient protection for jurors and
prospective jurors in all cases.

Although there are no reported New York State dpfeetases addressing the propriety
of withholding the names and addresses of jurodspaospective jurors, an anonymous jury was
selected in the celebrated 1983 Brinks case in@gr&ounty. SealsoPeople v. Wattsl73
Misc 2d 373, 377 (Sup. Ct., Richmond Cty. 1997)dhny that a defendant’s statutory right to
knowledge of jurors’ names and addresses may Isted where defendant’s acts represent a
“clear threat to either the safety or integritytio# jury”). Moreover, the federal courts are in
agreement that a trial judge has the discretigratect the identities of jurors and prospective
jurors in an appropriate case. 3S#dted States. Scarfg 850 F.2d 1015, 1021-1023 (3rd Cir.),
cert.denied 488 U.S. 910 (1988) (motion to impanel an anonysnary granted where alleged
boss of organized crime group was charged withpioasy and extortion, prospective witness
and judge had been murdered in the past and addmgtbeen made to bribe other judges);
United Statew. Persicp832 F.2d 705, 717 (2d Cir. 1987), cektnied 486 U.S. 1022 (1988)
(upholding decision to impanel anonymous jury basediolent acts committed in normal
course of Columbo Family business, the Family's§wghess to corrupt and obstruct criminal
justice system and extensive pretrial publicityjitedd Statey. Ferguson758 F.2d 843, 854 (2d
Cir.), cert.denied 474 U.S. 841 (1985) (trial court justified in k&g jurors' identities secret
where evidence that defendants had discussedgkiliia government witnesses and "Wanted:
Dead or Alive" poster of another government witnlesd been circulated); United States
Thomas 757 F.2d 1359, 1362-1365 (2d Cir. 1985), aehied 479 U.S. 818 (1986)
(anonymous jury impaneled where defendants chasggacharcotics, firearm and RICO
violations and government submitted evidence te&rlants had bribed a juror at a prior trial
and had put out a contract on the life of the ch@fernment witness); United StateBarnes
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604 F.2d 121, 140-141 (2d Cir. 1979), cdenied 446 U.S. 907 (1980) (court properly directed
jurors not to disclose their names and addressesewiotwithstanding that no actual threats
were received, the seriousness of the chargesxtiat of pretrial publicity and the history of
attempts to influence and intimidate jurors in madéfendant narcotics cases tried in the
Southern District of New York was sufficient to ghe court on notice that safety precautions
should be taken). SegnerallyUnited States. Gambing 809 F.Supp. 1061, 1064-1065
(S.D.N.Y. 1992).

In United Statey. Thomasdefendants claimed that impaneling an anonymuanys |
deprived them of due process by destroying theupnpsion of innocence. The Second Circuit
rejected this argument, saying:

[P]rotection of jurors is vital to the functionirg the criminal
justice system. As a practical matter, we canrpeet jurors to
"take their chances" on what might happen to them @esult of a
guilty verdict. Obviously, explicit threats to frs or their families
or even a general fear of retaliation could weketfthe jury's
ability to render a fair and impartial verdict. siae requires that
when a serious threat to juror safety reasonalftyusd to exist,
precautionary measures must be taken.

* * * %

Nevertheless, we do not mean to say that the peacti
impaneling an anonymous jury is constitutionallircases. As
should be clear from the above analysis, there tmidirst, strong
reason to believe that the jury needs protectiah second,
reasonable precaution must be taken to minimizeffieet that
such a decision might have on the jurors' opinmfrthe
defendants.

757 F.2d at 1364-1365. Accothhited Statey. Scarfg 850 F.2d at 1021-1023 (selection of
anonymous jury did not impair defendant's righexercise peremptory challenges or infringe on
the presumption of innocence).

There are compelling policy considerations favotimg use of anonymous juries in
appropriate cases. As the Third Circuit observednited States. Scarfo

Juror's fears of retaliation from criminal defentdaare not
hypothetical; such apprehension has been documenteils
judges, we are aware that, even in routine crincaaks,
veniremen are often uncomfortable with disclosurneir names
and addresses to a defendant. The need for siachation in
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preparing an effective defense is not always setfent. If, in
circumstances like those in Barnggy anonymity promotes
impartial decision making, that result is likelyhold equally true
in less celebrated cases.

The virtue of the jury system lies in the randormewning from
the community of twelve "indifferent” persons - trappointed till
the hour of trial" - to decide a dispute, and ieitlsubsequent,
unencumbered return to their normal pursuits. [&bk of
continuity in their service tends to insulate jgrfnom
recrimination for their decisions and to prevem titccasional
mistake of one panel from being perpetuated inréutu
deliberations. Because the system contemplatégutioas will
inconspicuously fade back into the community ornegrttenure is
completed, anonymity would seem entirely consistetit, rather
than anathema to, the jury concept. In short, @ebe that the
probable merits of the anonymous jury procedurenamhy, not
of a presumption of irregularity, but of disintetexs appraisal by
the courts.

850 F.2d at 1023 (citations omitted). These caraiibns, together with the lack of any
constitutional bar to impaneling an anonymous jurgrrant passage of legislation that expressly
would permit the court to protect the identitieguwobrs from disclosure.

This measure provides that any party may move witlviee days prior to the
commencement of jury selection for an order dirggthat jurors and prospective jurors names
and residential or business addresses not be skstto any person. The court may permit the
filing of such a motion thereafter, for good cageewn. The measure requires that the motion be
made under seal, and directs that any papers seldmtsupport thereof or in opposition thereto,
as well as any record of the proceedings, remaileiuseal unless otherwise ordered by the court.
The court must make findings of fact “essentiah® determination” of the motion and may
conduct a hearing, provided that any such heashglf be closed.” At a hearing on the motion,
the moving party is required to show by clear amavincing evidence that such an order is
necessary. The court may issue the protective amgrwhen, based on the “totality of the
circumstances,” it determines “that there is alilila@d that one or more jurors or prospective
jurors will be subject to bribery, tampering, injuharassment or intimidation.”

To balance any adverse effect on defendant of withihg the identities of jurors, this
measure permits the court to enlarge the scopeaadion of voirdire. SeeUnited States.
Scarfq 850 F.2d at 1017 (potential jurors completedtemitjuestionnaires encompassing wide
range of personal demographics and jurors questipassonally by court and counsel); United
Statesv. Persicp832 F.2d at 717 (searching vdire conducted by trial judge alleviated risk that
use of anonymous jury would cast unfair aspersmmdefendants); United StatesBarnes604
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F.2d at 142 (no denial of right to exercise chajenwhere parties had "arsenal of information”
about prospective jurors based on extensivediod.

The measure further seeks to offset any prejudatfatt of selecting jurors on an
anonymous basis by requiring the court to giveeggutionary instruction to the jury upon
defendant's request. Seaited States. Thomas 757 F.2d at 1364-1365 (trial judge's
explanation to the jury minimized potential for joicice to defendant). BeeUnited States.
Scarfqg 850 F.2d at 1026 (suggesting that if court hathmade a point of discussing anonymity,
jurors simply might have assumed nondisclosureetthb normal course).

The measure also makes a conforming change to\ssiodi one of section 270.15, and
further provides that, if the court issues a priokecorder under subdivision 1-b and a party or
counsel is aware of or otherwise learns of thetiteaf a juror or prospective juror, that party or
counsel must notify the court and the other pafrtyat fact. The court may then, in its
discretion, take appropriate action, including it limited to discharging or releasing the juror
or directing disclosure of the juror’s identityttee other party.

Proposal

AN ACT to amend the criminal procedure law, in tiela to anonymous juries

The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Paragraph (a) of subdivision 1 of sec#70.15 of the criminal procedure
law, as amended by chapter 467 of the laws of 188tmended to read as follows:

(a) If no challenge to the panel is made as pitestiby section 270.10, or if such
challenge is made and disallowed, the court shattthat the names of not less than twelve

members of the panel be drawn and called as pbeschy the judiciary law, except as otherwise

required by this sectionSuch persons shall take their places in thehowyand shall be

immediately sworn to answer truthfully questionkeaisthem relative to their qualifications to

serve as jurors in the action. In its discretitie, court may require prospective jurors to
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complete a questionnaire concerning their abititgerve as fair and impartial jurors, including
but not limited to place of birth, current addresdication, occupation, prior jury service,
knowledge of, relationship to, or contact with tdoirt, any party, witness or attorney in the
action and any other fact relevant to his or herise on the jury. An official form for such
guestionnaire shall be developed by the chief atnator of the courts in consultation with the
administrative board of the courts. A copy of dimsiaires completed by the members of the
panel shall be given to the court and each attopniey to examination of prospective jurors.

82. Section 270.15 of the criminal procedure laxmended by adding a new
subdivision 1-b to read as follows:

1-b. (a) Any party may make a motion for an onglEtecting the names and business or

residential addresses of jurors and prospectivigurom disclosure to any person. The

procedure for bringing on such a motion shall, exes otherwise provided herein, accord with

the procedure prescribed in subdivisions one amwddofisection 210.45 of this chapter. Such a

motion shall be made no later than three daysudkal Saturdays, Sundays and holidays, prior

to the commencement of jury selection, but for goadse may be made thereafter. The motion

shall be made under seal, and any papers subnmtgegbport thereof or in opposition thereto as

well as any record of the proceedings shall rematter seal unless otherwise ordered by the

court. The court shall make findings of fact esisg¢ito the determination thereof and, if

necessary, shall conduct such a hearing as themayrrequire, provided that any such hearing

shall be closed. All persons qiving factual infatron at such hearing must testify under oath,

except that unsworn evidence pursuant to subdivisim of section 60.20 of this chapter also

may be received. Upon such hearing, hearsay esédgimall be admissible to establish any
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material fact.

(b) At the hearing, the moving party shall bearlitheden of proving by clear and

convincing evidence that a protective order is agap/. The court may issue a protective order

pursuant to this subdivision only when, based entdality of the circumstances, it determines

that there is a likelihood that one or more jurmrgrospective jurors will be subject to bribery,

tampering, injury, harassment or intimidation.

(c) If the court grants the motion, it shall dirdecat all jurors and prospective jurors

thereafter shall be identified by some means dtiar their names. The court may enlarge the

scope and duration of the parties' examinatiomradmective jurors to assure that the parties have

sufficient information upon which to base the eisr®f peremptory challenges and challenges

for cause pursuant to sections 270.20 and 270.25.

(d) If the court grants the motion, and a partgaunsel is aware of or otherwise learns of

the identity of a juror or prospective juror, tiparty or counsel shall notify the court and the

other party of the fact that it knows the identfya juror. The court, in its discretion, may then

take appropriate action, including but not limiteddischarging or releasing the juror or

prospective juror or directing disclosure of theojis identity to the other party.

(e) Upon request by a defendant, but not othentisecourt shall instruct the jury

that the fact that the jury was selected on ananons basis is not a factor from which any

inference unfavorable to the defendant may be drawn

84. This act shall take effect 90 days after #lishave become a law.
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14. Revision of the Contempt Law
(Judiciary Law Article 19)

The Committee recommends that Article 19 of theclay Law be amended to effect
comprehensive reform of the law governing conterfipts measure was originally proposed in
2000 by the Chief Administrative Judge’s Advisorgrimittee on Civil Practice, and appeared
in revised form in that Committee’s 2001 Reportite Chief Administrative Judge. The measure
was then referred to this Committee for review, aad further revised to incorporate provisions
authorizing, intealia: the setting of bail on an alleged or adjudicatedtemnor where there is
reasonable cause to believe such is necessargureithe individual's future appearance when
required; the use of bench warrants in certairuanstances to bring an alleged or adjudicated
contemnor before the court; the assignment of caymgsuant to Article 18-B of the County
Law for indigent contemnors facing a possible gaihction or appealing a sanction that includes
jail; the vacating or modification of a previouggitered contempt finding or sanction by the
court that entered it; and the appointment by aniadtrative judge or appellate court of a
“disinterested member of the bar” to prosecuterderapt charge or respond to an appeal of a
contempt finding. The measure, as so revised, apgéa both Committees’ 2002 Reports to the
Chief Administrative Judge. In 2003, a few addiibohanges were made at the recommendation
of the Chief Administrative Judge’s Advisory Comtaé on Local Courts.

The measure repeals Article 19 of the Judiciary raits entirety, replacing the largely
outdated and often confusing language of that lrtiith more modern terminology, and
eliminating provisions that are duplicative or hawglived their usefulness. At the same time,
the measure retains, albeit in a more comprehenfbin, virtually all of the concepts
traditionally associated with a court’s exerciséh&f contempt power, including “summary”
contempt (section 753(1)xhe authority to impose fines and/or jail as siamst for
contemptuous conduct, and the authority to apmgelsanctions either as a punishment for such
conduct (section 751), or as a remedy where thdwznnterferes with or otherwise prejudices
the rights or remedies of a party to an actionrocgeding (section 752).

In defining contempt under proposed section 75@, measure eliminates all references
to “civil” and “criminal” contempt -- concepts thhtive generated substantial litigation and
confusion in the past -- and replaces them witmealusive definition that, despite its brevity,
encompasses nearly all of the conduct constitdtivg” and “criminal” contempt under
existing Judiciary Law sections 750 and 753 conform with the Penal Law, which uses the

Unless otherwise specifically noted, all parenti@tsection references are to proposed sectioAstiofe 19 of
the Judiciary Law, as added by this measure.

“This is accomplished, in part, through the use sihgle “catch-all” provision in proposed sectids0f4), which
includes within the definition of contempt undettidie 19 “any other conduct designated by law asr@empt.”
This provision replaces several cumbersome crdssergces in existing Judiciary Law section 750rter alia, the
“unlawful practice of law” under Judiciary Law Acte 15, and an employer’s subjection of an empldgepenalty
or discharge” for jury service, in violation of Jaigry Law section 519 (see, e.g., subdivisiong TApnd (B) of
existing Judiciary Law section 750).
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term “intentionally” rather than “willfully” in dahing the mens rea for various offenses under
that chapter, the measure has been amended thimyeplace “willful” with “intentional” in

the proposed section 750 definition of contempthttuld be noted, however, that, in so
harmonizing the two chapters, no substantive chantes “mens rea” requirement for contempt
under Judiciary Law Article 19 is intended.

Where a person is found to have engaged in comdunstituting contempt under
proposed section 750, the court, under proposawses&51 and 752, may “punish” or
“remedy” the contempt, through the imposition diree or imprisonment, or both, in accordance
with the procedures set forth in those sections.

Thus, for example, under proposed section 751 (tRercontempt; sanctions”), where
the court makes a finding of contempt and seeksitishthe contemnor, it may do so by
imposing a fine or a jail sanction of up to six rttea) or both. Where the contempt involves
willful conduct that disrupts or threatens to dggraourt proceedings, or that “undermines or
tends to undermine the dignity and authority ofd¢bart,” the permissible fine under that section

may not exceed $5000 “for each such contempffiking the amount of the fine or period of
imprisonment, the court, under proposed sectiorfZj5>inust consider “all the facts and
circumstances directly related to the contemptiuding the nature and extent of the contempt,
the amount of gain or loss caused thereby, thediahresources of the contemnor and the effect
of the contempt “upon the court, the public, kings or others.” The measure also directs that,
where a punitive sanction of a fine or imprisonmsnimposed, the underlying contempt finding
must be based “upon proof beyond a reasonable t@aation 753(5)).

The court also has the authority, under proposetiiose752 (“Remedial contempt;
sanctions”), to imposer@medialsanction for a contempt in order to “protect cioece a right
or remedy of a party to an action or proceedingp@nforce an order or judgment.” As with the
punitive contempt sanction, this remedial sanctioild be in the form of a fine (including
successive fines) or imprisonment, or both (secii®?). The measure requires, however, that in
imposing a remedial fine or term of imprisonmehg tourt must direct that the imprisonment,
and the cumulation of any successive fines impdseaitinue only so long as is necessary to
protect or enforce such right, remedy, order ogmdnt” (section 752). Where a remedial
sanction for contempt is imposed, the underlyingtempt finding must be supported by “clear
and convincing” evidence (section 753(5)).

The measure provides that a court’s finding of eomt must be in writing and must
“state the facts which constitute the offense” {isec754). Similarly, if a sanction is imposed,
the order imposing it must be in writing, and “dhpdhinly and specifically prescribe the
punishment or remedy ordered therefor” (section).7Béwever, where a contempt is summarily
punished pursuant to proposed section 753(1) attts Supporting the contempt finding, and the
specific punishment imposed thereon, shall be glacethe record, to be followed “as soon
thereafter as is practicable” by a written findargl order (proposed section 754).
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The procedures governing contempt proceedingsjdimad the summary adjudication
and punishment of contempt, are set forth in pregaection 753 (“Procedure”). With regard to
summary contempt, the measure provides, in substémat where the contempt is

committed in the immediate view and presence otthet [it]
may be punished summarily where the conduct disrupt
proceedings in progress, or undermines or threatensdermine
the dignity and authority of the court in a manaed to the extent
that it reasonably appears that the court will bable to continue
to conduct its normal business in an appropriatg wa

Proposed section 753(1).

The measure also provides that, before a persorbmaymmarily found in contempt and
punished therefor, the court must give the persoreasonable opportunity to make a statement
on the record in his or her defense or in extepuatf his or her conduct” (section 753(1)).

Where the contempt is not summarily punished, thetcunder proposed section 753(2),
must provide the alleged contemnor with writtenicebdf the contempt charge, an opportunity to
be heard and to “prepare and produce evidence @ndsses in his or her defense,” the right to
assistance of counsel and the right to cross-examitmesses. Where the contemptuous conduct
involves “primarily personal disrespect or vitugera criticism of the judge,” and the conduct is
not summarily punished, the alleged contemnor igled to a “plenary hearing in front of
another judge designated by the administrativeguafghe court in which the conduct occurred”
(section 753(3)). This judicial disqualificationgmision, which has no analogue in existing
Judiciary Law Article 19, is modeled after the Rud the Appellate Division (sesection
604.2(d) of the Rules of the First Department asutisn 701.5 of the Rules of the Second
Department), and is intended to insure that dueqa®is satisfied in cases where the
contemptuous conduct involves a particularly egregjipersonal attack on the judge.,See
generally Mayberry v. Pennsylvanid00 U.S. 455 (1971).

Proposed section 753 includes an additional prowiapt found in existing Article 19
that would allow for the appointment by an Admirasitve Judge (or the appellate court on an
appeal of a contempt adjudication) of a “disintesdsnember of the bar” to prosecute a
contempt charge or respond to a contempt appeaiqse’53(4)). This provision is intended to
address the situation in which, due to the nattitheoalleged contempt or the circumstances of
its commission, there is no advocate to pursuednéempt charge in the trial court or argue in
favor of upholding the contempt finding on app&#here, for example, a contempt is committed
by a non-party to a civil or criminal case (e.greporter violates a trial judge’s order prohibgtin
the taking of photographs in court), or involvesoainduct by a party that does not affect the
opposing party’s rights or remedies, the court lm&ayorced to either pursue the contempt charge
itself, or forgo prosecution altogether. By allogifor the appointment in these situations of a
disinterested attorney to pursue the contempt ehand to argue in support of any resulting
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contempt ruling on appeal, this provision fillsréical gap in existing Article 19 and insures that
the fundamental nature of the adversarial proaassins intact.

The measure provides that where a person chardbccantempt is financially unable to
obtain counsel, and the court determines that, apiomding of contempt, it might impose a
sanction of imprisonment, the court must, unlegsiftishes the contempt summarily under
proposed section 753(1), assign counsel pursudtitde 18-B of the County Law (section
753(6)). The requirement that the court, beforéggagsy counsel, make a preliminary
determination that it may impose jail as a sandfi@xcontempt is found, is intended to eliminate
the need to assign counsel in every single conteag® involving an indigent contemnor (see,
existing Judiciary Law section 770 [providing, iarpnent part, that where it appears that a
contemnor is financially unable to obtain coundéle courtmay in its discretiomssign counsel
to represent him or her”], emphasis added). Notahly measure requires that counsel be
assignedegardlessof whether the indigent contemnor is facing a “piwei’ jail sanction under
proposed section 751, or a “remedial” jail sanctioder proposed section 752 (see, generally,
People ex rel Lobenthal v. Koehld29 AD2d 28, 29 [1st Dept. 1987] [holding thatder U.S.
Supreme Court precedent, an indigent alleged cordefacing possible jail as a sanction has the
right to assigned counsel, regardless of whetheectiarged contempt is “civil” or “criminal” in
nature]; see also, Hickland v. Hicklarisb AD2d 978, 980 [3d Dept. 1977]).

Similarly, the measure requires that, where andicfiied contemnor who is financially
unable to obtain counsel appeals a contempt rthiagincludes a sanction of imprisonment, the
appellate court must assign counsel pursuant icl&t8-B (section 755(2)). Because existing
Article 18-B of the County Law contains no expresference to the assignment of counsel to
indigent persons charged with contempt under tdeciauy Law, the measure makes conforming
changes to County Law section 722-a to includeetdesliciary Law contempt proceedings
(other than summary proceedings) and appeals witleiscope of proceedings to which Article
18-B applies (see, section 5 of the measure).

With regard to appeals generally, the measure gesvihat an “adjudication of

contempt” -- which is defined in proposed secti&b(Z) as the court’s written “finding” of
contempt together with its written order imposinggaction, if any -- is “immediately appealable
and shall be granted a preference by the appeltate” (section 755(1)). Such appeals are to be
governed by the provisions of CPLR Atrticles 55858l 57, and “shall be in accordance with the
applicable rules of the appellate division of tlepartment in which the appellate court is
located” (section 755(2)). As previously notedthe interest of uniformity, the measure
eliminates the requirement, found in existing JiagicLaw section 752, that review of summary

The Committee recognizes that, under existing fmcivhere a summary contempt ruling is challerigeday
of a CPLR Article 78 proceeding in accordance witisting Judiciary Law section 752, the issuinggeidas the
named respondent, is generally represented bytétte Attorney General’s Office. As discussed, infrawever,
under this measure, all contempt rulings, includhm@se rendered summarily, will be appealable polguant to
CPLR Articles 55, 56 and 57.
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contempt rulings be had pursuant to CPLR Articleaf&l requires thatll appeals of Article 19
contempt adjudications be pursuant to the aforeioeed “appeal” articles of the Civil Practice
Law and Rules (see, section 3 of the measure [amg@PLR section 7801(2) to conform that
section to proposed Judiciary Law section 755(®)]addition to these appellate provisions,
proposed section 755 contains a related provisionfound in existing Judiciary Law Article 19,
authorizing the court that makes a contempt findinggsues an order imposing a sanction
thereon, to vacate or modify such finding or or@drany time after entry thereof” (section
755(3)).

One of the most significant provisions of the meass proposed section 756, which
authorizes, intealia, the issuance of a securing order to insure agedl or adjudicated
contemnor’s presence in court when required, asasehe issuance of a bench warrant directing
a police officer to bring a contemnor before thartctforthwith.” Although existing Judiciary
Law Article 19 includes references to a contemngigng an “undertaking” for his or her
appearance in court, and to the “prosecution” efuthdertaking where the contemnor fails to
appear (see, e.g., existing Judiciary Law sectrfai’sthrough 780), the situations in which an
undertaking may be used under Article 19 appebetiimited to certain “civil” contempt
proceedings (see, Brunetti, “The Judiciary Law’sr@nal Contempt Statute: Ripe for Reform,”
NYS Bar Journal, December 1997, at 57-58). As stich unclear whether, in a “criminal”
contempt proceeding under existing Article 19,dggihas the authority to issue a securing order
setting bail on an alleged contemnor who may notrneto court when directed (ld

Proposed section 756 fills this gap in the law $taklishing clear rules for the use of
securing orders and bench warrants in all Arti@edntempt proceedings. The section provides,
for example, that:

[W]here a person is charged with, or is awaiting ithposition of a
sanction upon a finding of, contempt..., the couaty, where it has
reasonable cause to believe that a securing ®ehecessary to
secure such person’s future court attendance wdwnred during
the pendency of the contempt proceedings, isseelaiag order
fixing bail...With respect to a person charged veitimtempt but
against

whom a finding of contempt has not yet been entaregecuring
order may be issued...absent an additional findthgt there is
reasonable cause to believe that the person sgethaommitted
the contempt.

Section 756(a) and (b).
The measure incorporates by reference, in subdividi)(c) of proposed section 756,

relevant provisions of CPL Articles 510 (relatimgstecuring orders and applications for
recognizance or bail), 520 (relating to bail and bands), 530 (relating to orders of
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recognizance or bail) and 540 (relating to theeitwfe and remission of bail), and renders these
provisions applicable to securing orders issueceupdoposed section 756, but only “to the
extent not inconsistent with” that section (756¢D)(As noted, the measure also expressly
provides for the issuance of bench warrants iragegpecified circumstances, and directs that
any such warrant “be executed in the manner pie=tidy section 530.70 of the criminal
procedure law” (756(2) and (3)). The measure furtbguires that, where a court enters a finding
of contempt under Article 19 and issues an ord@osimg a punishment or remedy of
imprisonment thereon, it “must commit the persomvgthe subject of the order to the custody
of the sheriff, or must order such person to appea future date to be committed to the
custody of the sheriff” (section 756(3)). Wheredenproposed section 751, the imprisonment is
imposed as punitivesanction, the person is entitled to credit foretispent in jail on the
contempt charge prior to commencement of the ingbtesgn of imprisonment, in accordance
with the provisions of section 756(4)).

Notably, the measure does not address the exafcibe contempt power by courts “not
of record.” A proposed section 756, dealing witle éxtent of the contempt power for these
courts, which had appeared in an earlier versicgh@fmeasure, has been removed, leaving the
articulation of this power to the terms of the loweurt acts. Conforming amendments will be
proposed at a later time to address the exercigfeafontempt power by courts of limited
jurisdiction, as well as the use of the terms ‘labeintempt” and “criminal contempt” in a variety
of other statutory contexts.

Finally, the measure makes conforming changedjalydiciary Law sections 476-a(1)
and 485 to clarify that certain conduct constitgtihe “unlawful practice of law” under Judiciary
Law Article 15 shall continue to be punishable astempt under Article 19, and to replace
certain references to repealed sections of thelRamain section 476-a(1) with their modern-
day counterparts in the General Business Law &stion 6 of the measure); and (2) Judiciary
Law section 519 to clarify that violations by emyses of that section shall continue to be
punishable as contempt under Article 19 (see,@e&iof the measure).

It has been stated that “[a] court lacking the potwecoerce obedience of its orders or
punish disobedience thereof is an oxymoron” (Gtaydiciary and Penal Law Contempt in New
York: A Critical Analysis,” Journal of Law and Poyj, Vol. lll, No. 1, at 84), and that, “[i]n the
United States, ‘the contempt power lies at the cbtbe administration of a state’s judicial
system’[citation omitted]. A court without contengawer is not a court” ()d This Committee,
and the Advisory Committee on Civil Practice, futlgncur with these observations, and jointly
offer this comprehensive measure as a means afibgmuch needed reform to an area of the
law that is of critical importance to the Judiciaryd to the effective administration of justice.

Proposal

AN ACT to amend the judiciary law, the civil pramgilaw and rules, and the county law, in
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relation to the law governing contempt

The People of the State of New York, representeskimate and Assembly, do

enact as follows:

Section 1. Sections 750 through 781 of the judydiaw are REPEALED.
82. The judiciary law is amended by adding eight sections, 750 through 757, to read
as follows:

8§750. ContemptContempt of court is defined as (1) intentionaldwget that disrupts or

threatens to disrupt court proceedings or that umuhes or tends to undermine the dignity and

authority of the court; (2) intentional disobedieraf the court’s lawful order or mandate; (3)

intentional violation of auty or other misconduct by which a right or remeéla party to an

action or special proceeding or enforcement ofrderoor judgment may be defeated, impaired,

impeded or prejudiced; (4) any other conduct degmphby law as a contempt; or (5) intentional

conduct that aids or abets another person in cammény of the acts listed above. Failure to

pay a sum of money ordered or adjudged, excepteaoi sanction, for which execution may be

had pursuant to the civil practice law and ruleslgiiot constitute contempt.

§751. Punitivecontempt; sanctions. 1. A court of record maygoieihg a finding of

contempt, punish such contemptdfyine or by imprisonment, not exceeding six monththie

jail of the county where the court is sitting, artip, in the discretion of the court; provided,

however, that where a fine is imposed pursuartigdection for conduct constituting contempt

as defined in subdivision one of section seven heahiifty, such fine shall not exceed five

thousand dollars for each such contempt. Wheresopés committed to jail for the nonpayment
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of a fine imposed under this section, such commtmshall be for a period not to exceed six

months, and such period of imprisonment shall mmsecutively with any other term of

imprisonment imposed under this section.

2. In fixing the amount of the fine or imprisonmegthie court shall consider all the facts

and circumstances directly related to the contemopliuding, but not limited to: (a) the nature

and extent of the contempt; (b) the amount of gailoss caused by the contempt; (c) the

financial resources of the person held in contempd: (d) the effect of the contempt upon the

court, the public, litigants or others.

§752. Remedial contempt; sanctions. A court of it@s the power to remedy, by fine,

including successive fines, or imprisonment, ohbatcontempt so as to protect or enforce a

right or remedy of a party to an action or procegdr to enforce an order or judgment; provided

however, that the court, in imposing such remeshalction, shall direct that such imprisonment,

and the cumulation of any such successive finedl sbntinue only so long as is necessary to

protect or enforce such right, remedy, order ogpdnt.

8§753. Procedure. 1. Contempt committed in the imated/iew and presence of the court

may be punished summarily where the conduct disropthreatens to disrupt proceedings in

progress, or undermines or threatens to underrhadignity and authority of the court in a

manner and to the extent that it reasonably applearshe court will be unable to continue to

conduct its normal business in an appropriate Bajore a summary adjudication of contempt,

the court shall give the person charged a reasemggortunity to make a statement on the

record in his or her defense or in extenuationi®bhn her conduct.

2. Where a contempt is not summarily punished bhadburt has reason to believe that a
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contempt has been committed as defined by seatenshundred fifty, the court shall provide

written notice to the person charged with conteragtasonable opportunity to prepare and

produce evidence and witnesses in his or her defamsopportunity to be heard: the right to

assistance of counsel; and the right to cross-ex@amitnesses.

3. In all cases where the alleged contempt primamiolves personal disrespect or

vituperative criticism of the judge, and where saohtempt is not summarily adjudicated

pursuant to subdivision one of this section, thes@e charged with the contempt is entitled to a

plenary hearing in front of another judge desigtdty the administrative judge of the court in

which the conduct occurred.

4. In any proceeding held pursuant to subdivisiem dr three of this section, or in any

appeal from an adjudication of contempt, the adsiiaiive judge of the court conducting the

proceeding, or the appellate court on the appeay, appoint a disinterested member of the bar to

prosecute the alleged contempt or respond to theahin accordance with this article and any

rules governing such appointments which may be ploated by the chief administrator of the

courts.

5. A finding of contempt for which a fine or impsisment is imposed pursuant to section

seven hundred fifty-one shall be based only upoofdreyond a reasonable doubt. A finding of

contempt for which a fine or imprisonment is impshgeirsuant to section seven hundred fifty-

two shall be based only upon proof by clear andricming evidence.

6. Where it appears in any proceeding held pursisasuibdivision two or three of this

section that the person charged with contemphenttially unable to obtain counsel, and where

the court determines that it may, upon a findingaitempt against such person, impose a

108



sanction of imprisonment pursuant to section séwarred fifty-one or seven hundred fifty-two,

the court shall assign counsel to represent suclopeat such proceeding in accordance with the

relevant provisions of article 18-B of the courdawl

8754. Finding of contempt; order imposing sanctidfinding of contempt shall be in

writing stating the facts which constitute the ae. Where a sanction is imposed upon such

finding, the order imposing such sanction shalb &ls in writing and shall plainly and

specifically prescribe the punishment or remedywed therefor. Where, however, a contempt is

summarily punished pursuant to subdivision onezgfien seven hundred fifty-three, the court

shall place on the record the facts constitutimgdfiense and the specific punishment ordered

therefor and shall, as soon thereafter as is g, prepare a written finding and order

conforming to the requirements of this section.

8755. Adjudication of contempt; appeals; powerairt to modify or vacate contempt

finding or sanction. 1. An adjudication of contershtll consist of the court’s written finding of

contempt and its written determination and ordehwespect to the imposition of a sanction, if

any; and such adjudication shall be immediatelyeafable and shall be granted a preference by

the appellate court.

2. An appeal from an adjudication of contempt shalpursuant to the provisions of

articles fifty-five, fifty-six and fifty-seven oftte civil practice law and rules, and shall be in

accordance with the applicable rules of the apfetavision of the department in which the

appellate court is located. Where such adjudicaifozontempt includes a sanction of

imprisonment, and where the person upon whom sarttion has been imposed is financially

unable to obtain counsel for the appeal, the agigetiourt shall assign counsel to represent such
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person in accordance with the relevant provisidregticle 18-B of the county law.

3. Notwithstanding any provision of law to the aany, a finding of contempt under this

article, as well as an order imposing a sanctiamnuguch finding, may, at any time after entry

thereof, be vacated or modified by the court thatlensuch finding or imposed such sanction

8§756. Securing attendance of persons in contenpgepdings; warrants; commitment;

jail time. 1. (a) Notwithstanding any provisionlafv to the contrary, where a person is charged

with, or is awaiting the imposition of a sanctigmom a finding of, contempt under this article,

the court may, where it has reasonable cause i@vbdhat a securing order is necessary to

secure such person’s future court attendance wdegnred during the pendency of the contempt

proceedings, issue a securing order fixing bail.

(b) With respect to a person charged with contdmprgainst whom a finding of

contempt has not yet been entered, no securing oralg be issued pursuant to paragraph (a)

absent an additional finding by the court thatéherreasonable cause to believe that the person

so charged committed the contempt.

(c) The provisions of section 510.10 of the crinhimacedure law, relating to the

revocation or termination of a securing order: isecb10.20 of the criminal procedure law,

relating to applications for recognizance or bail he making and determination thereof;

subdivision two of section 510.30 of the criminad@edure law, relating to the factors and

criteria to be considered in issuing an order obgmizance or bail; subdivisions two and three of

section 510.40 of the criminal procedure law, ietato the court’s granting an application for

recognizance and the examination and approvalibpbsted, respectively; section 510.50 of the

criminal procedure law, relating to the enforcemad securing order; article 520 of the
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criminal procedure law, relating to bail and bahbs; subdivision one of section 530.60 of the

criminal procedure law, relating to the revocatifom,good cause shown, of an order of

recognizance or bail; and article 540 of the crahiprocedure law, relating to the forfeiture and

remission of bail, shall, to the extent not incetemt with this section, apply to orders issued

pursuant thereto.

2. Where a person charged with, or awaiting theositpn of a sanction upon a finding

of, contempt under this article fails to appeatcdonirt as required, the court may issue a warrant,

addressed to a police officer, directing such effim take such person into custody anywhere

within the state and to bring him or her to thertdorthwith. Such warrant shall be executed in

the manner prescribed by section 530.70 of theigahprocedure law relating to bench

warrants. Upon the person’s appearance beforeotimt following the execution of such warrant,

or upon his or her voluntary appearance followimgissuance of such warrant, the court may,

after providing such person an opportunity to bartd®n the circumstances surrounding such

failure to appear, issue an order fixing bail is@dance with subdivision one of this section;

provided however, that, where such person, atithe of such failure to appear, is at liberty on

bail pursuant to a previously issued order undisrdéction, the court, upon such appearance,

must vacate the order and issue a new order fbd@ilgn a greater amount or on terms more

likely to secure the future attendance of suchgrersr committing such person to the custody of

the sheriff.

3. Where a court enters a finding of contempt utldigrarticle and issues an order upon

such finding that includes a punishment or remddgnprisonment, the court must commit the

person who is the subject of the order to the cystd the sheriff, or must order such person to
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appear on a future date to be committed to thedysif the sheriff. If the person is not before

the court when the order that includes a punishmerdmedy of imprisonment is entered, the

court may issue a warrant authorizing a policeceffio take such person into custody anywhere

within the state and to bring that person befoeecthurt. Such warrant shall be executed in the

manner prescribed by section 530.70 of the crimpnatedure law relating to bench warrants.

4. Where a term of imprisonment is imposed on agrens a sanction for a punitive

contempt in accordance with section seven hunditgebhe of this article, such term shall be

credited with and diminished by the amount of titme person spent in custody prior to the

commencement of such term as a result of the cauttenarge that culminated in the imposition

of such sanction. The credit herein provided dhaltalculated from the date custody under the

charge commenced to the date such term of imprisahoommences and shall not include any

time that is credited against the term or maximammtof any previously imposed sentence or

period of post-release supervision to which the@®iis subject.

83. Subdivision 2 of section 7801 of the civil gree law and rules is amended as
follows:

2. Which was made in a civil action or criminal teafunless it is an order summarily
punishing a contempt committed in the presencaetourt].

84. Subdivision 4 of section 722 of the county lawamended to read as
follows:

4. Representation according to a plan containiognabination of any of the foregoing.
Any judge, justice or magistrate in assigning ca@lipsirsuant to sections 170.10, 180.10, 210.15

and 720.30 of the criminal procedure law, or ingreag counsel to a defendant when a hearing
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has been ordered in a proceeding upon a motiosypat to article four hundred forty of the
criminal procedure law, to vacate a judgment agdbaside a sentence, or in assigning counsel

pursuant to the provisions of subdivision six aftem seven hundred fifty-three of the judiciary

law or section two hundred sixty-two of the family coact or section four hundred seven of the
surrogate’s court procedure act, shall assign e@domished in accordance with a plan
conforming to the requirements of this sectionypted, however, that when the county or the
city in which a county is wholly contained has ptaced in operation a plan conforming to that
prescribed in subdivision three or four of thistemtand the judge, justice or magistrate is
satisfied that a conflict of interest prevents dlssignment of counsel pursuant to the plan in
operation, or when the county or the city in whacbounty is wholly contained has not placed in
operation any plan conforming to that prescribethis section, the judge, justice or magistrate
may assign any attorney in such county or city amduch event, such attorney shall receive
compensation and reimbursement from such countityowhich shall be at the same rate as is
prescribed in section seven hundred twenty-two-thisfchapter.

85. Section 722-a of the county law is amende@&ad s follows:

8722-a. [Definition of Crime] Definitionsl. For the purposes of this article, the term
“crime” shall mean;_(aa felony, misdemeanor, or the breach of any lathisfstate or of any
law, local law or ordinance of a political subdiwais of this state, other than one that defines a
“traffic infraction,” for which a sentence to ateiof imprisonment is authorized upon conviction

thereof; and (b) a contempt of court, as defineskiction seven hundred fifty of the judiciary

law, other than a contempt that is summarily pustlsbursuant to subdivision one of section

seven hundred fifty-three of the judiciary law, f@hich a sanction of imprisonment is authorized
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and may be imposed pursuant to section seven hdififtyeone or seven hundred fifty-two of

the judiciary law.

2. For the purposes of this article, the termstianal action” and “criminal proceeding,”

in addition to having their ordinary meaning, slado mean an action or proceeding conducted

pursuant to article nineteen of the judiciary lawalving a charge of contempt for which a

sanction of imprisonment is authorized and mayb&as been, imposed pursuant to section

seven hundred fifty-one or seven hundred fifty-nfdhe judiciary law

86. Subdivision 1 of section 476-a of the judiciky, as amended by chapter 709 of the
laws of 1965, is amended to read as follows:

1. The attorney-general may maintain an actiomups or heiown information or upon
the complaint of a private person or of a bar assioo organized and existing under the laws of
this state against any person, partnership, catiparar association, and any employee, agent,
director, or officer thereof who commits any aceagages in any conduct prohibited by law as
constituting the unlawful practice of the law.

The term “unlawful practice of the law” @sed in this article shall include, but is not
limited to, (a) any act prohibited by [penal lavektons [two hundred seventy, two hundred
seventy-a, two hundred seventy-e, two hundred $ewere, two hundred seventy-five, two
hundred seventy-five-a, two hundred seventy-siy, inndred eighty or four hundred fifty-two]

four hundred seventy-eight, four hundred seventenfour hundred eighty-three, four hundred

eighty-four, four hundred eighty-nine, four hundrédety, four hundred ninety-one or four

hundred ninety-five of this article, or sectiongrhundred thirty-seven of the general business

law, or (b) any other act forbidden by law to be dbg@any person not regularly licensed and
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admitted to practice law in this state [, or (cy aet punishable by the supreme court as a
criminal contempt of court under section seven headdifty-B of this chapter].
87. Section 485 of the judiciary law is amendecdetd as follows:

8485. Violation of certain preceding sections adammeanaor; violation of certain sections

a contempt of courtAny person violating the provisions of sectidmgr hundred seventy-eight,

four hundred seventy-nine, four hundred eightyy faundred eighty-one, four hundred eighty-
two, four hundred eighty-three or four hundred grgfour, shall be guilty of a misdemeanor. In

addition, a violation of the provisions of sectimor hundred seventy-eight, four hundred eighty-

four or four hundred eighty-six shall constituteamtempt of court punishable pursuant to article

nineteen of this chapter.

88. Section 519 of the judiciary law, as amendedhapter 85 of the laws of 1995, is
amended to read as follows:

8519. Right of juror to be absent from employmémty person who is summoned to
serve as a juror under the provisions of this leresmd who notifies his or her employer to that
effect prior to the commencement of a term of serghall not, on account of absence from
employment by reason of such jury service, be stitpedischarge or penalty. An employer may,
however, withhold wages of any such employee sgrasa juror during the period of such
service; provided that an employer who employs ntloae ten employees shall not withhold the
first forty dollars of such juror’s daily wages thyg the first three days of jury service.
Withholding of wages in accordance with this setsball not be deemed a penalty. Violation of
this section shall constitute a [criminal] conteraptourt punishable pursuant to [section seven

hundred fifty] article nineteeaf this chapter.
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89. This act shall take effect immediately.
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15. Compensation of Experts
(Judiciary Law § 34-a)

The Committee recommends that a new section 3leaalted to the Judiciary Law to
clarify that, where a trial court engages the sswiof an expert in a criminal action or
proceeding, the expert shall be entitled to rec&easonable compensation” for his or
her services, and such compensation shall beadtatge.

In People v. Arnold98 NY2d 63, 68), the Court of Appeals, in a poag®n for drug

and weapons possession, held that the trial counhatted reversible error when, after
both sides had rested, it called as its own witagsslice officer who both parties had
deliberately chosen not to call. The Court fourat tbinder the circumstances of that
case, the trial court had “abused its discretioa amtter of law” by “assum[ing] the
parties’ traditional role of deciding what eviderniogresent, and introduc[ing] evidence
that had the effect of corroborating the prosectgiovitnesses and discrediting defendant
on a key issue” (Id at 68). The Court noted, however, that, whike phactice “should be
engaged in sparingly,” a trial court’s calling @&n witness may be permissible in certain
circumstances, such as where “special expertisegsired (Ig.

While the Committee agrees that there are celitaited circumstances in which a trial
court in a criminal case may properly retain thevises of an expert witness to testify at a
trial or hearing, there is currently no provisionaw for compensating an expert so
retained. This measure is intended to fill thigwgtary gap by expressly providing for the
compensation of court-retained experts. The meagovdd take effect immediately, and
by its terms would not apply to an expert withggsanted pursuant to section 722-c of
the County Law, or pursuant to sections 35 or 364me Judiciary Law.

Proposal

AN ACT to amend the judiciary law, in relation teetcompensation of experts in criminal cases

The People of the State of New York, represenigdeinate and Assembly, do

enact as follows:

Section 1. The judiciary law is amended by addimgw section 34-a to read as follows:

8§34-a. Compensation of certain experts who sesweitaesses or otherwise in criminal

action or proceeding. Where, in a criminal actiopmceeding, the court engages the services of

an expert, he or she shall be entitled to recaamganable compensation for his or her services in

117



an amount to be fixed by the court. All expensesfmpensation under this section shall be a

state charge to be paid out of funds appropriatédd administrative office for the courts for

that purpose. The provisions of this section shatllapply to an expert appointed pursuant to

section 722-c of the county law or pursuant toieast35 or 35-b of this chapter.

82. This act shall take effect immediately.
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16. Providing Written Instructions Regarding
the Offense Charged to Jurors Upon Request
(CPL 310.30)

The Committee recommends that section 310.30 ofthminal Procedure Law be
amended to allow a trial judge, without the cong#érihe parties, to provide a deliberating jury,
upon its request therefor, with written instrucgaegarding the elements of the crime or crimes
charged, or of any defense or affirmative defeberstted in relation thereto.

Sections 310.20 and 310.30 of the Criminal Procetaw specify the materials that may
be provided by the court to a deliberating juryjehhinclude exhibits received in evidence as
may be permitted by the court (CPL section 310.90élverdict sheet (CPL section 310.20(2)),
a written list of the names of the witnesses whestmony was presented during the trial (CPL
section 310.20(3)) and, under certain circumstaanéswith the consent of the parties, copies of
the text of a statute (CPL section 310.30).

It is not uncommon, especially in complex prosemsiinvolving numerous counts with
multiple defendants, for a deliberating jury to #sk trial judge to provide it with written
instructions on elements of some or all of therdtss submitted, and any related defenses.
Because, however, there is nothing in existing G&ttion 310.30 that would expressly permit a
court to provide the jury with these materials;ial judge who complies with such a request,
especially without first obtaining the defendamttssent, may be committing reversible error.
See generally People v. Damian(B87 NY2d 477), People v. Johns(81 NY2d 980) and People
V. Owens(69 NY2d 585).

This measure would amend CPL section 310.30 toessfy permit a trial judge to
respond to a deliberating jury’s request for wrtbestructions regarding the elements of one or
more of the crimes or defenses submitted by progithe requested materials to the jury. Under
the measure, there would be no need to obtainathgent of the parties prior to such submission,
but counsel for both parties would be permitteexamine the written instructions and be heard
thereon, and the documents would be marked asraexhibit, prior to their submission to the

jury.
This measure would facilitate the deliberative psscby allowing a jury that so requests

to take into its deliberations written instructiaegarding the elements or defenses submitted for
its consideration.

Proposal

AN ACT to amend the criminal procedure law, in tiela to jury deliberations
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The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Section 310.30 of the criminal procedaw, as amended by chapter 208 of
the laws of 1980, is amended to read as follows:

8310.30. Jury deliberation; request for informati@hany time during its deliberation,
the jury may request the court for further instimctor information with respect to the law, with
respect to the content or substance of any trideexce, or with respect to any other matter
pertinent to the jury’s consideration of the cd$gon such a request, the court must direct that
the jury be returned to the courtroom and, afteéicedo both the people and counsel for the
defendant, and in the presence of the defendarst, giwe such requested information or
instruction as the court deems proper. With theseahof the parties and upon the request of the
jury for further instruction with respect to a sti#, the court may also give to the jury copies of

the text of any statute which, in its discretidre tourt deems proper. In addition, where the jury

reqguests written instructions regarding the elemehhany offense submitted, or of any defense

or affirmative defense submitted in relation ther¢he court may provide the jury with such

written instructions as the jury has requestedthadourt deems proper. Before giving to the

jury such written instructions reqgarding the eletsayf any offense or of any defense or

affirmative defense pursuant to this section, tgricshall permit counsel to examine such

written instructions, shall afford counsel an ogpnity to be heard and shall mark such written

instructions as a court exhibit.

82. This act shall take effect immediately, andlsaply to all trials commenced on or
after such effective date.
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17. Issuance and Duration of Final Orders of Ptmrc
(CPL 530.12(5), 530.13(4))

The Committee recommends that sections 530.12¢(bpa60.13(4) of the Criminal
Procedure Law be amended to provide that the durafi a final order of protection issued in a
case where the defendant is sentenced to prolatiari‘'sexual assault” conviction shall not
exceed, in the case of a felony sexual assaulydars, and in the case of a misdemeanor sexual
assault, six years. The Committee further recommsémat these same two provisions of law be
amended to require that, when a final order ofgmtidn is issued in any case, it be issued at
sentencing rather than at the time of conviction.

In 2000, the Legislature amended subdivision tofdeenal Law section 65.00 to
increase the period of probation for a felony “s#xassault” from five to ten years, and the
period of probation for a Class A misdemeanor “séassault” from three to six yeaBee
Laws of 2000, ch. 1, section 10At the time, however, the Legislature made noesponding
change to the provisions of CPL sections 530.1&1(6) 530.13(4), which establish the duration
of a so-called “final” order of protection issuegom conviction of a family offense (CPL
530.12) or non-family offense (CPL 530.13). As sullg final orders of protection issued on
felony or misdemeanor “sexual assault” convictiomere a sentence of probation was imposed
were required by law to expire at a point when draif of the defendant’s probation sentence
had been served.

To address this problem, the Committee, in 20Qépgsed legislation to amend CPL
sections 530.12(5) and 530.13(4) to extend the igsiipte duration of final orders of protection
issued in “sexual assault” probation cases. Prodnptpart by the Committee’s proposal, the
Legislature, by Chapter 215 of the Laws of 2006eaded these CPL provisions to significantly
extend the permissible duration of final orderpmftection issued iall criminal cases.
Unfortunately, the 2006 amendments again faildditg account for the statutorily required
longer probation periods for misdemeanor and felgeyxual assault” convictions. Thus, despite
the Legislature’s salutary 2006 amendments extgrithie permissible duration of final orders of
protection, when such an order is issued on a ‘@eagsault” conviction where a sentence of
probation is imposed, the order must still expeéorethe defendant’s probation sentence has
been completely served.

Accordingly, the Committee again offers this meastrevised to incorporate the
aforementioned 2006 legislative changes — to rerntt@dycontinuing gap in the law. The
measure, which is otherwise identical to the Coneris 2004 proposal, would amend CPL
sections 530.12(5) and 530.13(4) to provide thatilration of a final order of protection issued
in a case where the defendant is sentenced totpolmn a “sexual assault” conviction shall not

'As added to section 65.00(3) by Chapter 1 of 2@@®term “sexual assault” means an offense defmé&nal
Law Articles 130 or 263, or in Penal Law sectios 2% (Incest), or an attempt to commit any suchrfé. Penal
Law section 65.00(3).
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exceed, in the case of a felony sexual assaulydars, and in the case of a misdemeanor sexual
assault, six years.

In addition to extending the permissible duratiém dinal order of protection in sexual
assault prosecutions where a probation sentencga@sed, the measure would correct another
problem in these same two sections of law. Spedijicthe measure would amend CPL sections
530.12(5) and 530.13(4) to provide that a finaleoraf protection, when issuedamy case, shall
be issued not on the date of conviction, as iseatly required under the statutes, but on the date
of sentence. A final order of protection is intetide provide protection to a victim or witness
during the period following disposition of the casden the defendant may no longer be subject
to a temporary order of protection issued as aitioncf bail or recognizancesée,CPL
sections 530.12(1) and 530.13(1)). It makes noesehsrefore, to require that the final order be
issued “upon conviction,” when the defendant mayfudly be subject to a temporary order of
protection (i.e., one issued as a condition of darecognizance) right up until the date of
sentencing. Further, by calculating the duratioa 6hal order of protection from the sentencing
date rather than from the date of conviction, #®ult in many cases will be that the order will
expire later, thus providing a longer period oftpotion for the victim, witness or family
member named therein.

Proposal
AN ACT to amend the criminal procedure law, in tigla to final orders of protection

The People of the State of New York, representéskeimate and Assembly, do enact as

follows:
Section 1. The opening unlettered paragraph ofisigioh 5 of section 530.12 of the
criminal procedure law is amended to read as falow

Upon sentencing on@nviction of any crime or violation between spesjgparent and

child, or between members of the same family oiskbold, the court may in addition to any
other disposition, including a conditional discteny youthful offender adjudication, enter an
order of protection. Where a temporary order otgetion was issued, the court shall state on
the record the reasons for issuing or not issuingrder of protection. The duration of such an

order shall be fixed by the court and, in the a#sfelony conviction, shall not exceed the
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greater of: (i) eight years from the date of sumnpiction] sentencing, except where the

sentence is or includes a sentence of probatianaamviction for a felony sexual assault, as

defined in subdivision three of section 65.00 & genal law, in which case, ten years from the

date of such sentencingr (ii) eight years from the date of the expwatdf the maximum term

of an indeterminate or the term of a determinatéesee of imprisonment actually imposed; or
in the case of a conviction for a Class A misdemeashall not exceed five years from the date

of such [conviction] sentencing, except where #@&ance is or includes a sentence of probation

on a conviction for a Class A misdemeanor sexusd@ds as defined in subdivision three of

section 65.00 of the penal law, in which caseysits from the date of such sentencimgn
the case of a conviction for any other offensell stz exceed two years from the date of
[conviction] sentencing For purposes of determining the duration of aeoof protection
entered pursuant to this subdivision, a convictiball be deemed to include a conviction that
has been replaced by a youthful offender adjudioatin addition to any other conditions, such
an order may require the defendant:

82. The opening unlettered paragraph of subdividiohsection 530.13 of the criminal
procedure law, set out first, is amended to reddlbswvs:

Upon sentencing on@nviction of any offense, where the court hasissmied an order

of protection pursuant to section 530.12 of thigks, the court may, in addition to any other
disposition, including a conditional discharge outhful offender adjudication, enter an order of
protection. Where a temporary order of protecti@s issued, the court shall state on the record
the reasons for issuing or not issuing an ord@ratection. The duration of such an order shall

be fixed by the court and, in the case of a felamyviction, shall not exceed the greater of: (i)
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eight years from the date of such [conviction] saning, except where the sentence is or

includes a sentence of probation on a convictiomfielony sexual assault, as defined in

subdivision three of section 65.00 of the penal liemwhich case, ten years from the date of such

sentencingor (ii) eight years from the date of the expwatbdf the maximum term of an
indeterminate or the term of a determinate sentefisaprisonment actually imposed; or in the
case of a conviction for a Class A misdemeanol| sbaiexceed five years from the date of such

[conviction] sentencing, except where the sentéhoe includes a sentence of probation on a

conviction for a Class A misdemeanor sexual assasilitiefined in subdivision three of section

65.00 of the penal law, in which case, six yeavsfthe date of such sentenciog in the case of
a conviction for any other offense, shall not exteeo years from the date of [conviction]
sentencing For purposes of determining the duration of atepof protection entered pursuant
to this subdivision, a conviction shall be deenwahtlude a conviction that has been replaced
by a youthful offender adjudication. In additianany other conditions such an order may
require that the defendant:

83. This act shall take effect on the first dajNovember next succeeding the date on

which it shall have become a law.
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18. Permitting All Ineffective Assistance of Couhse
Claims to be Raised on Collateral Review
(CPL 440.10(2))

The Committee recommends that paragraphs (b) arad $ubdivision two of section
440.10 of the Criminal Procedure Law be amendgudwide that ineffective assistance of
counsel claims shall be exempt from the procechaed to collateral review imposed by these
two provisions of the post-conviction motion statut

Although CPL section 440.10(1)(h) allows generédlya defendant to challenge the
constitutionality of his or her conviction on cd#gal review, subdivision two of the statute
establishes a number of mandatory procedural basah claims. Specifically, pursuant to
subdivision (2)(b) of section 440.10, the cauristdeny a motion to vacate a judgment under
that section when “[t]he judgment is, at the tilhéhe motion, appealable or pending on appeal,
and sufficient facts appear on the record witheesfo the ground or issue raised upon the
motion to permit adequate review thereof upon suchppeal.” CPL section 440.10(2)(b). And,
under CPL section 440.10(2)(c), the caurstdeny such motion when, “[a]lthough sufficient
facts appear on the record of the proceedings lymuigthe judgment to have permitted, upon
appeal from such judgment, adequate review of thergl or issued raised upon the motion, no
such appellate review or determination occurrechgwo the defendant’s unjustifiable failure to
take or effect an appeal during the prescribeddenr to his unjustifiable failure to raise such
ground or issue upon an appeal actually perfegretrh.” CPL section 440.10(2)(2).

The underlying purpose of subdivisions 2(b) and B(¢o prevent a defendant from using
CPL section 440.10 as a substitute for direct dppgee People v. Coak67 N.Y.2d 100 (1986).
Many jurisdictions, including the federal systdmye analogous procedural bars. According to
the United States Supreme Court, such rules azadet to “conserve judicial resources and to
respect the law’s important interest in the finatif judgments.”_Massaro v. United Stat#23
S. Ct. 1690, 1693 (2003). But, as the SupremetCecognized in exempting ineffective-
assistance claims from the federal judiciary’s Emprocedural bar, requiring a criminal
defendant to bring ineffective-assistance claimslioect appeal “does not promote these
objectives.” _Id Applying the procedural bar to ineffective-atsi€e claims creates a “risk that
defendants w([ill] feel compelled to raise the isbeéore there has been an opportunity fully to
develop the claim’s factual predicate,” and theeswill “be raised for the first time in a forum
not best suited to assess those facts.’ald694. As the Supreme Court further explained,
“when [an ineffectiveness] claim is brought on dirappeal, appellate counsel and the court
must proceed on a trial record that is not develqpecisely for the purpose of litigating or

The prohibition on collateral review establishedtgse two provisions of section 440.10(2) curseinitludes
ineffective-assistance claims that are based ds fgipearing in the trial record. $Seey, People v. Allen285
A.D.2d 470 (2d Dept. 2001).
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preserving the claim and thus often incompletenadequate for this purpose.”. Idhe trial

court is, “the forum best suited to developingfénes necessary to determining the adequacy of
representation during an entire trial.”. lth addition, the collateral motion “often wilelyuled
upon by the judge who presided at trial, who shtwalde an advantageous perspective for
determining the effectiveness of counsel’'s condnct whether any deficiencies were
prejudicial.” Id

The Supreme Court’s reasons for exempting ineffeetissistance claims from its
equivalent procedural bar are equally applicabldw York’s statutory scheme. New York
courts have already emphasized that in typicals;aseffective-assistance claims should be
raised on collateral review. Seeg, People v. Brown45 N.Y.2d 852 (1978) (“in the typical
case, it would be better, and in some cases eakéhtit an appellate attack on the effectiveness
of counsel be bottomed on an evidentiary explonabip collateral or post-conviction proceeding
brought under CPL 440.10"). However, notwithstagdihis seemingly broad language, it is far
from unheard of for a court to deny the CPL 44@&fplication on the premise that the trial
record was adequate to permit raising the clairappeal. _Seee.q, People v. Duver294
A.D.2d 594 (29 Dept. 2002); People v. CardendsA.D.3d 103 (¥ Dept. 2004). Prohibiting a
defendant from collaterally raising an ineffectiagsistance claim that potentially falls within the
narrow class of directly appealable ineffectivengasns imposes unnecessary burdens on
defendants and on the judicial system. Importaritig often difficult for a defendant to predict
whether a given court will categorize his or hefiactiveness claim as cognizable on direct
appeal.

This creates a dilemma for a defendant who plapsdss an ineffective-assistance claim.
If the defendant raises the claim on collateralew, there is a risk that the trial court will den
his or her claim under the mandatory procedurad bathe defendant then will only be able to
raise the claim on direct appeal if the appellaterichas agreed to delay the perfection of his or
her appeal until the disposition of the 440.10 ow&nd if the appellate court agrees with the
trial court’s determination that the claim is cagable on appeal. If, on the other hand, the
defendant raises the claim first on direct appbale is a risk that the appellate court will decid
that the claim is not cognizable on direct appeal that situation, the defendant will have had to
complete the entire appellate process before gethimaise a claim that could have obviated the
need for an appeal in the first place. If the dd&am raises the claim in both fora simultaneously,
he or she runs the greatest risk of all — losingmtedural grounds in two courts without any
adjudication of the merits of the claim.

Following the lead of the federal system and thgontg of other states, this measure
would amend subdivision two of CPL section 440d @eimove the existing bars to collateral
review where the claim is the ineffective assistaniccounsel. In so doing, it would encourage
these claims to be brought in the preferable foiuthe first instance, would help to eliminate
the potential injustices to defendants outlinedvaband would help to prevent unnecessary, or
unduly delayed, appeals in these cases.
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Proposal

AN ACT to amend the criminal procedure law, in tigla to claims of ineffective assistance of
counsel in post-conviction motions

The People of the State of New York, representéseimate and Assembly, do enact as

follows:

Section 1. Paragraphs (b) and (c) of subdivisiof fction 440.10 of the criminal
procedure law are amended to read as follows:

(b) The judgment is, at the time of the motion,egdpble or pending on appeal, and
sufficient facts appear on the record with respethe ground or issue raised upon the motion to

permit adequate review thereof upon such an appdess the issue raised upon such motion is

ineffective assistance of counset

(c) Although sufficient facts appear on the recofthe proceedings underlying the
judgment to have permitted, upon appeal from sudgment, adequate review of the ground or
issue raised upon the motion, no such appellatewear determination occurred owing to the
defendant’s unjustifiable failure to take or petfas appeal during the prescribed period or to his
or herunjustifiable failure to raise such ground or essipon an appeal actually perfected by him

or her unless the issue raised upon such motimeffective assistance of counset

82. This act shall take effect immediately.
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19. Raising the Monetary Threshold for Felony-Le®&aminal Mischief and Securities Fraud
(Penal Law 88 145.05(2), 145.10; GBL 352-c(6))

The Committee recommends that Penal Law sectioB®3@®) (criminal mischief in the
third degree) and 145.10 (criminal mischief in seeond degree), and General Business Law
section 352-c(6) (securities fraud) be amendedit®rthe existing monetary thresholds for
commission of these felony offenses.

Under Penal Law section 145.05(2), a person igygailthe class E felony of criminal
mischief in the third degree when,

with intent to damage property of another persod, flzaving no
right to do so nor any reasonable ground to belieaehe or she
has such right, he or she...damages property dhanpersonn an
amount exceeding two hundred fifty dollars.

Penal Law section 145.05(2); emphasis added.

Pursuant to Penal Law section 145.00(1), a pessgnilty of criminal mischief in the
fourth degree, a Class A misdemeanor, when “havingght to do so nor any reasonable ground
to believe that he has such a right, he...[i|ntardlly damages property of another person...”
Penal Law section 145.00(1).

A review of the legislative history of the crime@fminal mischief reveals that the
current distinction between misdemeanor and felexgt criminal mischief dates back to the
1881 Penal Law, which provided for a felony-levehghment of up to four-years imprisonment
for a person who “unlawfully and willfully destroys injures any real or personal property of
another...[i]f the value of the property destroyadthe diminution in the value of the property by
the injury is more than twenty-five dollars.” Séaws of 1881, chapter 676. The minimum
threshold amount for property damage for this fellmvel offense was raised to $50 in 1912
(see Laws of 1912, chap. 163), and to $250 in 1918, (sews of 1915, chap. 342), where it has
remained for the past 90 years.

While the current $250 property damage threshaldelony-level criminal mischief has
remained unchanged since 1915, the correspondinignonin thresholds for felony-level
treatment of certainther property and theft-related offenses have, in regears, been
significantly increased. Thus, for example, in 198@ Legislature amended the class E felony
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offenses of grand larceny in the third degree (&ttisn 155.30(1)), criminal possession of stolen
property in the second degree (PL section 165.45¢1d insurance fraud in the second degree
(PL section 176.15) to increase from $250 to $1iB@0monetary threshold needed to establish
those offenses. Sekaws of 1986, chap. 515, sections 1, 5 ahd 8.

In addition, the Legislature, in 1986, amendeddhss D felony offenses of grand
larceny in the third degree (PL section 155.35mitral possession of stolen property in the third
degree (PL section 165.50) and insurance fraulldrittird degree (PL section 176.20) to raise
from $1500 to $3000 the monetary threshold for cassion of those class D felony offenses,
but failed to make any corresponding change t&0 threshold for commission of the class
D felony offense of criminal mischief in the secateree under Penal Law section 145.10., See
Laws of 1986, chap. 515, sections 2, 6 afd 8.

The Committee believes that the current monetasstiolds for criminal mischief in the
third and second degrees (Penal Law sections 145.86d 145.10, respectively) are too low
and should be raised to conform to the higher bulels established by the Legislature in 1986
for comparable theft and stolen property-relatéonfe offenses such as grand larceny, criminal
possession of stolen property and insurance fraccbrdingly, this measure would amend Penal
Law section 145.05(2)(criminal mischief in the thdegree) to raise the current $250 monetary
damage threshold for commission of that class &nfebffense to match the existing ($1000)
monetary threshold for the class E felony offerdfegrand larceny in the fourth degree (PL
section 155.30(1)), criminal possession of stoleperty in the fourth degree (PL section
165.45(1)) and insurance fraud in the fourth de@besection 176.15).

Further, the measure would amend Penal Law set#6ri10 (criminal mischief in the
second degree) to raise the current $1500 monttaghold for commission of that class D
felony offense to match the existing $3000 thredliof the class D felony offenses of grand
larceny in the third degree (PL section 155.35imitral possession of stolen property in the third
degree (PL section 165.50) and insurance fraukaritird degree (PL section 176.20).

Finally, the measure would correct a related angimmathe law by amending subdivision
six of General Business Law section 352-c to raisk1000 the current $250 threshold for the

'As with the crime of criminal mischief in the thictgree under Penal Law section 145.05(2), eattresé class
E felony offenses represents, in effect, an aggeaviorm of a Class A misdemeanor offense, withsitie
aggravating factor being the value of the stolepprty in question. Se@enal Law sections 155.25 (defining the
Class A misdemeanor of petit larceny); 165.40 (dedj the Class A misdemeanor of criminal possessi@tolen
property in the fifth degree) and 176.10 (definingurance fraud in the fifth degree).

Note that the Legislature, by Chapter 515 of thed af 1986, also changed the degree (but not thetid “E”
felony classifications or section numbers) of salef the aforementioned offenses.
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class E felony securities fraud offense definethat sectior.

In proposing these substantive, and long overchemges to the Penal Law and General
Business Law, the Committee finds that the rat®imasupport of Chapter 515 of 1986, as
expressed by the Governor in his Memorandum appgaviat legislation, is equally applicable
here:

The bill adjusts for inflation to reflect the reas of the monetary
world of 1986. Dollar values distinguishing degreésarceny,
possession of stolen property, and insurance fnave remained
unchanged since the adoption of the new Penal bal®65. Thus,
for example, criminal possession of three hund@this worth of
stolen property is currently a felony, punishabjeup to four years
in prison. These monetary thresholds are unrezdistilow and
unduly strain police resources. While felony asdet low-level
thefts are routinely reduced to misdemeanors bygmators and
judges, the police must adhere to the law and psoaghree
hundred dollar theft as a felony. This requiresssaititial allocation
of resources and reduces the number of policeesffiavailable for
patrol. The bill adjusts for inflation by raisiniget monetary
threshold to one thousand dollars for the classl@fes and three
thousand dollars for the class D felonies of granceny, criminal
possession of stolen property, and insurance fraud.

Governor's Memorandum of Approval for L.1986, ctit551986 McKinney's Session Laws of
N.Y., at 3175 [July 24, 1986].

The measure would take effect immediately.

*Subdivision six of General Business Law section-85&hich was added to that section in 1982 andneasr
amended (see&ection 3 of Chapter 146 of the Laws of 1982j)rently provides as follows: “Any person,
partnership, corporation, company, trust or assieciaor any agent or employee thereof who interaily engages
in fraud, deception, concealment, suppressiore falstense or fictitious or pretended purchasealer, sr who
makes any material false representation or statewitmintent to deceive or defraud, while engagethducing or
promoting the issuance, distribution, exchanges, segotiation, or purchase within or from thigestaf any
securities or commodities, as defined in this btiand thereby wrongfully obtains property of &uean excess of
two hundred fifty dollars, shall be guilty of a staE felony.” GBL section 352-c(6). General Businkeaw section
352-c is contained in Article 23-A of the Generalsihess Law (commonly referred to as the “Martin”Aavhich
“provides the regulatory framework governing théeofind sale of securities, commodities and otingstment
vehicles in and from New York.” Mihaly and Kaufmari®ractice Commentary, McKinney's Cons. Laws of N.Y
Book 19, General Business Law art. 23-A, at 10.
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Proposal

AN ACT to amend the penal law and the general lssimaw, in relation to criminal mischief
and securities fraud

The People of the State of New York, represkeittcsSenate and Assembly, do enact as

follows:

Section. 1. Subdivision 2 of section 145.0%hef penal law is amended to read as
follows:

2. damages property of another person in asuatrexceeding [two hundred fifty] one
thousandiollars.

Criminal mischief in the third degree is a sl&sfelony.

82. Section 145.10 of the penal law is amendedad as follows:

8145.10. Criminal mischief in the second degrA person is guilty of criminal
mischief in the second degree when with intentaimage property of another person, and having
no right to do so nor any reasonable ground tebelthat he has such right, he damages
property of another person in an amount exceeding][threeghousand [five hundred] dollars.

Criminal mischief in the second degree is a<a felony.

83. Subdivision 6 of section 352-c of the gahbusiness law is amended to read as
follows:

6. Any person, partnership, corporation, comyp&ust or association, or any agent or
employee thereof who intentionally engages in fraleteption, concealment, suppression, false
pretense or fictitious or pretended purchase @, salwho makes any material false
representation or statement with intent to deceivéefraud, while engaged in inducing or
promoting the issuance, distribution, exchanges, s&gotiation, or purchase within or from this
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state of any securities or commodities, as defindhis article, and thereby wrongfully obtains
property of a value in excess of [two hundred fitige thousandollars, shall be guilty of a class
E felony.

84. This act shall take effect immediately ahdll apply to offenses committed on or
after such effective date, and to offenses comthjitéor to such effective date provided

sentence is imposed on or after such date.
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20.  Written Grand Jury Instructions
(CPL 190.25(6))

The Committee recommends that subdivision six ofiee 190.25 of the Criminal
Procedure Law be amended to clarify that the cmudistrict attorney may, when providing to a
grand jury any oral instructions “concerning the laith respect to its duties or any matter
before it” under that subdivision, also providettem instructions thereon.

Notably, there is nothing in existing CPL secti®@® b5, or elsewhere in the CPL, that
expressly precludes a prosecutor or the impanebigt from providing grand jurors with the
applicable substantive law in writing. Further, lghithe Court of Appeals, relying on CPL
section 310.30, has expressly disapproved theipeaat providing a deliberatingetit jury, over
the defendant’s objection, with a written copy Ibfoa a portion of the court’s charge (seeqg,
People v. Owens9 N.Y.2d 585, and People v. Johns®h N.Y.2d 980), there appears to be no
reported appellate or trial level decision thatraddes the propriety of providinggeand jury
with written substantive instructions. Nonethelésappears that, in at least some jurisdictions
in the State, there is a reluctance on the pampéneling courts and prosecutors to provide any
written substantive materials, such as relevanaHeaw offense definitions, to a grand jury
when giving instructions pursuant to section 19(B25

This measure would remove any doubt as to the @typf providing grand jurors with
substantive written instructions under subdivissonof section 190.25 by amending that
subdivision to expressly permit the practicBo ensure a reviewable record of the written grand
jury instructions, the measure would further previlat “the complete text of any such written
instructions must, following the distribution ofctuwritten instructions to the grand jury, be read
into the record by the district attorney, who sisédite on the record that such written instructions
have been so distributed.” In addition, the measweld clarify that nothing contained in the
proposed amendment to subdivision six of sectidh2®"shall be deemed to affect the court’s
obligation, pursuant to subdivision five of [CPIdcsion 190.20...to deliver or cause to be
delivered to each grand juror a printed copy oftadl provisions of...[CPL] article [190], or the
giving of oral or written instructions pursuantsiach subdivision five®

The Committee recognizes that the idea of amendg Article 190 to expressly
authorize the practice of providing written subgtaninstructions to a grand jury is not a new
one. Indeed, in its 1999 Report to the Chief Jualgkthe Chief Administrative Judge, the Grand

YIn accordance with the Committee’s view that astemme of the instructions provided under secti@m 25(6)
should be given orally, the measure expressly ges/that, where instructions are given under thiadisision, the
court or prosecutanustorally instruct the grand jury anday“also distribute written instructions.”

“Subdivision five of CPL section 190.20 providedai®ws: “After a grand jury has been sworn, theitanust
deliver or cause to be delivered to each grand jaqarinted copy of all the provisions of this elej and the court
may, in addition, give the grand jurors any oral amitten instructions relating to the proper peniance of their
duties as it deems necessary or appropriate.” @Plion 190.20(5).
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Jury Project made the following recommendation:

CPL 190.25(6) should be amended to make expliatt thpon
request of a grand juror for further instructiorttwiespect to a
statute, the court or the prosecutor may give éagtiand jury
copies of the text of any statute which, in itscdesion, the court or
prosecutor deems proper. The amendment shoulddeeu
requirement that a copy of any such text be madexhibit in the
proceeding in which it is furnished to the grang/jiHowever, the
determination of a court or prosecutor of whetlbesubmit the text
of a particular statute should not be a groundifemissing an
accusatory instrument filed after an otherwise prqpoceeding.

1999 Report of the Grand Jury Project, Volume p.84.

As noted in the Report, the Grand Jury Projecttgpsed amendment to CPL section
190.25(6) would closely track the procedure sehfor CPL section 310.30, which applies to the
deliberations of a trial jury. That section prosden relevant part, as follows: “With the consent
of the parties and upon the request of the juryudher instruction with respect to a statute, the
court may also give to the jury copies of the @ixany statute which, in its discretion, the court
deems proper.” CPL section 310.30. Similar to sec810.30, the proposal would “permit the
court or prosecutor to furnish the text of a sewhen a grand juror requests further instruction
concerning a statute and the court or the prosedatthe sound exercise of discretion, believes
that the request is necessary or appropriate.” Fagsbrt of the Grand Jury Project, Volume I, at
p.85.

While the Committee fully agrees with the conclusieached by the Grand Jury Project
that CPL section 190.25(6) ought to be amendethtdcthe authority of the court and
prosecutor to provide written substantive instiutsi under that section, it is the Committee’s
view that the measure proposed here, which is atglmoader and less cumbersome than the
proposal recommended by the Grand Jury Projectldimatter assist grand jurors in meeting
their obligations under CPL Atrticle 190.

Proposal

AN ACT to amend the criminal procedure law, in tigla to written grand jury instructions

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 6 of section 190.25 of theamal procedure law is amended to
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read as follows:

6. The legal advisors of the grand jury are thetcand the district attorney, and the
grand jury may not seek or receive legal advicenfemy other source. Where necessary or
appropriate, the court or the district attorneyboth, must orallynstruct the grand jury, and may

also distribute written instructions to the grand/j concerning the law with respect to its duties

or any matter before it[, and]. Arsich_oralnstructions and legal advieceust be recorded in the

minutes, and the complete text of any such writtstructions must, following the distribution

of such written instructions to the grand jury,rbad into the record by the district attorney, who

shall state on the record that such written insimns have been so distributed. Nothing

contained in this subdivision shall be deemed fecathe court’s obligation, pursuant to

subdivision five of section 190.20 of this chapterdeliver or cause to be delivered to each

grand juror a printed copy of all the provisionghuf article, or the giving of oral or written

instructions pursuant to such subdivision five. Nioall the provisions of this subdivision be

deemed to require the reading into the record @fekt of any written instructions or materials

provided to grand jurors pursuant to any other gion of this chapter

82. This act shall take effect 90 days after itldiave become a law, and shall apply to

all grand jury proceedings occurring on or afteshsdate.

135



21. Criminal Contempt and Double Jeopardy: Repealer
(Penal Law § 215.54; Judiciary Law § 776)

To conform with controlling appellate decisiona in the areas of double jeopardy and
criminal contempt, the Committee recommends thetiae 215.54 of the Penal Law and section
776 of the Judiciary Law, both of which provide substance, that the imposition of a prior
punishment for criminal contempt under Article ¥ahe Judiciary Law shall not bar a
subsequent prosecution for criminal contempt utiteiPenal Law based upon the same conduct,
be repealed.

Judiciary Law section 776 provides that

[a] person, punished as prescribed in...[Judidiamy Article 19],
may, notwithstanding, be indicted for the same omsleict, if it is
an indictable offense; but the court, before whiehis convicted,
must, in forming its sentence, take into considenathe previous
punishment.

Judiciary Law section 776.
The corresponding provision of Penal Law Articlébrovides that

[a]djudication for criminal contempt under subdiuis A of
section seven hundred fifty of the judiciary lavalsimot bar a
prosecution for the crime of criminal contempt unskection
215.50 based upon the same conduct but, upon conviction
thereunder, the court, in sentencing the deferstzalt take the
previous punishment into consideration.

Penal Law section 215.54.

In People v. Columb@1 N.Y.2d 947, 949 [1972]), the Court of Appedtdlowing a
second remand of the case to that Court from theeti$tates Supreme Court for
reconsideration of a double jeopardy issue,(€&tumbo v. New York405 U.S. 9, 11 [1972]),
held that the defendant’s previous punishment dotempt of court under the Judiciary Law for
refusing to obey an order to testify before thengrpury barred a subsequent indictment for the
same offense under the Penal Law. The Court of Algpan_Columbostated as follows:

Although defendant could have been properly indidte his
refusal to testify before the Grand Jury on Octdlerl965, after

'Penal Law section 215.50 defines, in seven sepsuéidivisions, the Class A misdemeanor
of criminal contempt in the second degree.
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having been granted full immunity [citation omitfethd such
indictment would not be barred by double jeopalaywas not
indicted for that crime, but, instead was indictexdhis refusal to
obey the order of ...[the Grand Jury Judge] on D 7, 1965,
to return to the same Grand Jury and testify. THakendant was
indicted for the same act and offense for whiclpiexiously was
punished by...[the Grand Jury Judge] for conterhpbart
pursuant to section 750 of the Judiciary Law. Térae evidence
proves the Judiciary Law contempt for which deferideas
previously punished and the Penal Law contemptgethin the
indictment, and the elements of the two contempt@gés are the
same. Since the Supreme Court of the United Shate$eld that
defendant’s previous punishment for contempt..yamsto the
Judiciary Law was for “criminal” contempt under tharticular
facts of this case [citation omitted], defendasti®sequent
indictment for the same offense under...the ...Pleaa is barred
by the double jeopardy clause [citation omitted].

Colombq supra, at 949; sealsq Matter of Capio v. Justices of the Supreme CA4tN.Y.2d
603 [1974], affirming on the opinion at 41 A.D.2857

In a more recent case, People v. W@l N.Y.2d 509, 515 [2000]), the Court of
Appeals, citing Columbdheld that the defendant’s prosecution for crirhamtempt in the first
degree under Penal Law section 215.51 for violagimgrder of protection was barred because
the defendant had previously been prosecuted faeogpt under Family Court Article 8 based
upon the same conduct. As_in Columbee Court in Woodin analyzing the double jeopardy
issue, applied the “same elements test” enunclatede United States Supreme Court in
Blockburger v. United Statg€284 U.S. 299 [1932]) and reiterated in the crimhitontempt
context in_United States v. Dixdb09 U.S. 688 [1993]):

The Double Jeopardy Clause “protects only agalrestrhposition
of multiple criminal punishments for the same offefjcitation
omitted]. The “applicable rule is that, where theng act or
transaction constitutes a violation of two dististatutory
provisions, the test to be applied to determinethdrethere are
two offenses or only one is whether each provisemuires proof
of an additional fact which the other does nottifig

Blockburget. If each of the offenses contains an element wthe
other does not, they are not the “same offenseéutit rule
enunciated by Blockburgand any claim of constitutional double

“Notably, there is no mention by the Court in Colawrobeither Penal Law section 215.54 or
Judiciary Law section 776.
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jeopardy necessarily fails [citation omitted]. Tiest focuses on
“the proof necessary to prove the statutory elemeheach
offense charged against the defendant, not onctis@leevidence to
be presented at trial” [citations omitted].

Wood, supra, at 513.

In his comments on the interplay between crimauaitempt and double jeopardy in the
1998 law review articleCriminal and Civil Contempt: Some Sense of a Hoddgp(72 St.
John’s L. Rev. 337, 407-408 [Spring, 1998]), Lavaesray notes that the Court of Appeals’
and U.S. Supreme Court’s decisions in Colurfdm..not appear to be the proverbial ‘last
word’” on the topic. As stated in that article,

[i]n United States v. Dixonthe latest Supreme Court decision on
the issue, a badly splintered Court hardly achievedherent
conclusion. Specifically, the Court held that whareriminal
contempt of court does not have the “same elemests’
legislatively-enacted crime, a contempt proceeditigwed by a
criminal prosecution doesot implicate double jeopardy [citations
omitted].

Gray, Id emphasis added.

Notwithstanding Mr. Gray’s observation that theu@amf Appeals’ decision in Columbo
may not be the “last word” on the issues of constihal double jeopardy and criminal
contempt, it is clear that Penal Law section 21%8d Judiciary Law section 776, at the very
least, raise serious constitutional concerns it laf Columboand also appear to conflict directly
with certain of the statutory double jeopardy petitens afforded by CPL Article 40 [*Exemption
From Prosecution by Reason of Previous Prosecytibot these reasons, the Committee offers
this measure repealing both sections in their efytir

Proposal

AN ACT to amend the penal law and the judiciary,lawrelation to criminal contempt

%t should be noted that, as part of the Committegisting legislative proposal to reform
Judiciary Law Article 19, sections 750 through @1hat Article are repealed in their entirety
and replaced with new provisions. Although the Cattea does not specifically address the
repeal of Judiciary Law section 776, or the relatedble jeopardy issue, in its memorandum in
support of that proposal, the Committee creatednadogue to section 776 in its proposed new
Article 19.
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The People of the State of New York, represeniggieinate and Assembly, do enact as

follows:
Section 1. Section 215.54 of the penal law is BEEED.
§2. Section 776 of the judiciary law is REPEALED.

83. This act shall take effect immediately.
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22. Prosecution by Superior Court Information
After Dismissal of Indictment
(CPL 195.10(1)(a); CPL 210.20(4))

The Committee recommends that the Criminal Proeetaw be amended to establish a
procedure to allow a defendant to waive indictnaert be prosecuted by Superior Court
Information in cases where the court has dismisseitial indictment against the defendant.

Under current law, a defendant may only waive itndent and consent to be prosecuted
by a superior court information where a local criadicourt has held the defendant for the action
of a grand jury, the defendant is not charged wi@lass A felony, and the district attorney
consents to the waiver (CPL 195.10). The CouApgdeals has strictly construed these
conditions, and has repeatedly invalidated waiweade with the consent of both the defendant
and the prosecution where the parties have otherfaiked to conform to the statuteeg People
v. Boston 75 NY2d 585 [1990]People v. Trueluck88 NY2d 546 [1996]People v. Casdia’8
NY2d 1024 [1991]compare People v. D’Ami¢c@6 NY2d 877 [1990]).

It is not unusual, however, for the defendant dredprosecution to negotiate a plea in the
period after a court dismisses an indictment bftreehe prosecution has re-presented the case
to the grand jury. Plea negotiations are oftenpleted during this interlude because the parties
have invariably completed discovery and motion ficacon the original indictment and
generally have a better understanding of the v@atirengths and weaknesses of the case. Yet,
although the parties may reach agreement on atple® is no readily available procedure for
the court to accept the plea. A superior coudrimiation is unavailable to the parties because
the defendant has not been technically “held” fier action of the grand jurgée People v.

Rivera 14 Misc.3d 726 [2006]). Either the prosecutiomshre-present the case to the grand jury
and secure a new indictment, a needless wastsaidinges and a burden for witnesses, or else
follow the strict requirements for filing a suparmourt information. This requires the

prosecutor to file a new felony complaint, re-artée defendant on the new felony complaint
and arraign the defendant in the local criminalrtea the defendant can be “held” for the action
of the grand jury.

To avoid the burden of securing a new indictmeriilioig a new felony complaint, this
measure would amend paragraph (a) of subdivisioisgction 195.10 and subdivision 4 of
section 210.20 of the Criminal Procedure Law tovte that after a court dismisses an
indictment against a defendant, if the court autlesrthe People to resubmit the charge to the
grand jury, the defendant will be deemed heldfierdction of the grand jury. This would then
provide the basis for the defendant to waive praea by indictment and be prosecuted by
superior court information.

140



Proposal

An ACT to amend the criminal procedure law, in tielato prosecution by superior court
information following dismissal of an indictment count thereof

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Paragraph (a) of subdivision 1 of s@c1i95.10 of the criminal procedure
law, as added by chapter 467 of the laws of 1%7dmended to read as follows:

(a) a local criminal court, or a superior couttirgg pursuant to subdivision four of

section 210.20has held the defendant for the action of a gpang and

§2. Subdivision 4 of section 210.20 of the criatiprocedure law is amended to read
as follows:

4. Upon dismissing an indictment or a count tbeugpon any of the grounds specified
in paragraphs (a), (b), (c) and (i) of subdivistre, or, upon dismissing a superior court
information or a count thereof upon any of the gidsispecified in paragraphs (a) or (i) of
subdivision one, the court may, upon applicatiothefpeople, in its discretion authorize the

people to submit the charge or charges to the sarmeother grand jury. Such authorization

shall, for purposes of paragraph (a) of subdivigina of section 195.10, be deemed to constitute

an order holding the defendant for the action ofamd jury with respect to such charge or

chargesWhen the dismissal is based upon some other greuetl authorization may not be
granted. In the absence of authorization to submiésubmit, the order of dismissal constitutes a
bar to any further prosecution of such charge argds, by indictment or otherwise, in any
criminal court within the county.

83. This act shall take effect immediately.
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23. Disclosure by the People of Police-Arrangeahidieations of Defendant
(CPL 240.20(e)(1))

The Committee recommends that subdivision onectian 240.20(e) of the Criminal
Procedure Law be amended to provide that the Peopdt give notice to the defendant of all
prior police-arranged identifications of the defandmade by a person whom the prosecutor
intends to call as a witness at trial and from wttbay intend to elicit an in-court identification.

The Court of Appeals recently held that the Peapdéenot required to give notice of a
police-arrangeghotographiddentification of the defendant by a trial witnéBgople v.
Grajales 8 NY3d 861 [2007]). While the Court recognizédttthe “better practice is to give
defendant notice of all prior police-arranged idedtions made by a witness from whom they
intend to elicit in-court identification testimoriyhere is no obligation to provide such notice
unless that pretrial identification will be offeradtrial. Since pretrial photographic
identifications of a defendant are inadmissableiat the Court held that by definition there is
no requirement that it be provided to the defendailer the notice provisions of CPL
710.30(2)(b).

The Committee believes that it is important fax @riminal Procedure Law to provide a
mechanism to insure that photographic identificeiof any witness the prosecutor intends to
call at trial are disclosed to the defendant piaatrial. At the very least, evidence of a prior
photographic identification is relevant to theus®f possible suggestiveness at any subsequent
corporeal identification of the defendant by thaness. The Committee does not endorse the
position, however, that disclosure should be madeqd the People’s notice obligation under
CPL 710.30(1)(b). The Committee is of the viewt ti@ harsh remedy of preclusion for the
People’s failure to serve timely notice under CRD.B0 éee People v O’'Doherty0 NY2d 479
[1987]), would be unwarranted in the case whereeth@ence of the identification is
inadmissable at trial.

The Committee’s proposal therefore strikes a baldaycrequiring the information be
disclosed as part of the People’s discovery undrir 240. By placing the obligation within the
discovery section, the court will have an adequatge of remedies for discovery violations
(see, e.q.CPL Section 240.70 [enumerating available caugiased sanctions for non-
compliance with CPL Article 240]. In addition, tR®mmittee believes that the proposal would
further the strong public policy goal of protectiagainst withess misidentification in criminal
prosecutions.

Proposal

AN ACT to amend the criminal procedure law, in tigla to discovery of prior police-arranged
corporeal and non-corporeal identifications of defendant
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The People of the State of New York, represemiggienate and Assembly, do enact

as follows:
Section 1. Subdivision 1 of section 240.20 of¢hminal procedure law is amended
by adding a new paragraph (e-1) to read as follows:

(e-1) A written statement setting forth the déitee, location and circumstances of

any corporeal or non-corporeal identification af thefendant made by or in the presence of a

person whom the prosecutor intends to call as @ess at trial where the procedures leading to

such identification were arranged by or at the estjor direction of a public servant engaged in

law enforcement, irrespective of whether the peagknd to introduce at trial evidence of such

identification;

82. This act shall take effect immediately.
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24. Geographical Jurisdiction of Counties
(CPL 20.40(2))

The Committee recommends that the Criminal Proeetaw be amended to establish a
basis for a county to have jurisdiction over criedinonduct where, although New York State has
jurisdiction over the conduct, no county can essaljurisdiction under current law.

The Court of Appeals recently affirmed the dismiisga perjury prosecution stemming
from an out-of state deposition where the defendeast questioned by the New York State
Attorney General’s office in connection with an oimgg New York State antitrust investigation
(seePeople v Zimmerma® NY3d 421 [2007]). The Court of Appeals heldtttvhile New
York State had jurisdiction to prosecute the altegerjury, it could find no basis for the
defendant to be prosecuted in New York County grather county in the state. The Court
acknowledged the principle that once the Statgurasliction to prosecute a case, it can “as a
general rule, assign the trial of that case tocunty it chooses” (9 NY3d at 428-429). But for
a county to prosecute, the Legislature must proaidpecific jurisdictional basis. Under the
current legislative scheme there is simply no wiovi to allow any county to have jurisdiction
over a case which only impacts the State as a whtdeexplicitly stated by the Court, the
current statute leaves a gap that the Court ipawhitted to fill. Instead, the Court suggested
that it is up to the Legislature to fill the gageéid. at 430).

In order to provide a basis for jurisdiction in@wpropriate county under the situation
faced by the prosecution Zimmermanthis measure would add a new paragraph (f) to CPL
20.40(2) to allow a county to exercise jurisdictibthere is a “logical nexus” between the
criminal conduct and the county. By the statuexXpress terms, it would only operate in cases
where no other basis for a county to exercisedigi®n can be established. Therefore, it does
not extend the current reach of the remaining gioas of CPL 20.40(2), and is limited solely to
closing the legislative “gap” recognized by the @ami Appeals inZimmerman

Proposal

AN ACT to amend the criminal procedure law, in tigla to geographical jurisdiction of
offenses

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Subdivision 2 of section 20.40 of thmmal procedure law, as amended by

chapter 681 of the laws of 1967, is amended byradainew paragraph (f) to read as follows:
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(f) there is a logical nexus between the condudtsarch county, and no other county

within the state otherwise has jurisdiction purguarthis section. Evidence of a logical nexus

may include the place of residence of witnessevagit to the prosecution or any other relevant

fact that establishes good cause for such courgyeeccise geographical jurisdiction over the

conduct.
82. This act shall take effect on the first dajNoivember next succeeding the date on
which it shall have become a law, and shall apply to offenses where the conduct constituting

the offense occurred on or after such date.
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25.  Allegations of Previous Convictions Involvingi@in Traffic Infractions
(CPL 200.60)

The Committee recommends that the Criminal Proeetaw be amended to allow a
prosecutor to file a special information after artanforms the parties that it will submit a lesse
included offense of a traffic infraction. This clgg would only affect those cases where the
defendant’s prior convictions would raise the lesseluded offense from an infraction to a
misdemeanor.

The Vehicle and Traffic Law sets forth a graduaelddeme of criminal penalties
attendant to a conviction for driving while abilitppaired [DWAI] (seeVTL 8 1193(1)). First
and second offenses are traffic infractions. Adtliffense within 10 years, however, elevates the
offense to a misdemeanor and provides for sigmiflgastiffer penalties, including up to 180
days in jail. Several courts have held that ireotd sentence the defendant to the misdemeanor
penalties, a prosecutor must file an appropriatesatory instrument and prove, at trial, that the
defendant had twice before been previously condiofeDWAI (see People v Gregi89
Misc.2d 310 [App Term, 2d Dept 2001People v Lazaar3 Misc.3d 328 [Webster Just Ct
2004]);People v Jamisqrl70 Misc.2d 974 [Rochester City Ct 1996]).

When a defendant is initially accused of drivinglelntoxicated [DWI], however, the
accusatory instrument does not allege the defetsdamor history of DWAI because those
convictions are not relevant to a DWI charge. Vehbe proof at trial later provides a reasonable
view that the defendant was impaired but not irdated, the court in its discretion may submit,
and at the request of a party must submit, thetessluded offense of DWAkgeCPL 300.50;
People v Hoag51 NY2d 632 [1981]). If a defendant is then attgd of DWI, but convicted of
the lesser included offense of DWAI, there is catlgeno mechanism to elevate the traffic
infraction to a misdemeanor on the basis of thert#dint’s prior driving record. This results in
an undeserved windfall for defendants who havesethy of impaired driving.

The following proposed legislation insures thatdeéendant’s prior driving history is
taken into account by providing the prosecutor varthopportunity to file a special information
when a court agrees to submit a lesser includeshséf of a traffic infraction. The Committee
believes that by utilizing a special informatiorden CPL 200.60, an appropriate balance is
struck between protecting the defendant from aejugice that might result from the jury
hearing evidence of the defendant’s prior driviagard, and giving the People an opportunity to
prove the previous convictions before the lessduded offense is put before the jury.

Proposal

AN ACT to amend the criminal procedure law in rigatto filing of a special information
alleging previous convictions involving certainffi@offenses.
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The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraph 4 of section 200.60 of timeical procedure law is renumbered to

paragraph 5, and a new paragraph 4 is added theret¢ad as follows:

4. Where the court informs the parties that it suilbmit a lesser included offense that,

solely because of the defendant’s prior convictiovauld raise the lesser offense from a traffic

infraction to a misdemeanor, the people may thazeéife a special information pursuant to this

section. If the defendant admits the previous amion, that element of the offense shall be

deemed established, no evidence in support therapfbe adduced by the people, and the court

must submit the case to the jury without referghegeto and as if the fact of the previous

conviction were not an element of the offense. ddw@t may not submit to the jury any lesser-

included offense which is distinquished from thfep§e charged solely by the fact that a

previous conviction is not an element thereofthéf defendant does not admit the previous

conviction, the court must allow the people an opputy to prove the previous conviction

before the jury as a part of their case.

§ 2. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law, and shall apply terthinal actions whenever commenced.
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26. Dismissal of Outstanding Traffic Infractions
(CPL 30.30)

The Committee recommends that the Criminal Proeetaw be amended to authorize a
court to dismiss any traffic infraction that remsas the sole charge in an accusatory instrument
whose other charges were dismissed pursuant ta30R0.

Traffic infractions do not fall within the offensés which CPL 30.30 provisions apply
(seePeople v Gonzaled68 Misc.2d 136 [App Term 1st Dept 1996]). Agetbin the
Commentary to CPL 30.30, speedy trial provisionsidbapply to traffic infractions because
CPL 30.30(1)(d) specifically applies to “offensearid a traffic infraction is only a “petty
offense.”

In practice, especially in DWI cases, the proseacwith often charge a defendant with
misdemeanor or felony criminal charges (i.e., VTI92 (2)) as well as a lesser included traffic
infraction (VTL 1192(1)). In cases where the prmsger fails to timely announce readiness on
the more serious charges, and the defense filescassful 30.30 motion, however, the court is
authorized to dismiss the misdemeanor or felonytohut not the traffic infraction. Although
constitutional speedy limitations will still app{gee e.g., People v Polite§ Misc.3d 18 [App
Term 1st Dept 2007tLiting People v Taranovict87 NY2d 442 [1975]), this generally permits a
much greater period of delay. In the end, by mindp able to dismiss the traffic infraction, the
case continues to languish in the criminal comadsgesting dockets and rarely being resolved on
the merits. To the extent that speedy trial rplesnote fair and efficient practice, it would be
helpful to grant courts the authority to dismisfic infractions at the same time the court is
compelled to dismiss all other charges in the saocesatory instrument.

By this measure, the Committee does not recommeaheral speedy trial rule for traffic
infractions. Instead, this measure provides thare/a traffic infraction is charged in the same
accusatory instrument with other charges, at leastof which is a violation, misdemeanor or
felony, any traffic infraction will not survive I@er than the other, more serious, charges.
Notably, this measure keeps in place the currestdgutures for routine traffic infractions not
filed as part of more serious charges in an aconsatstrument.

Proposal

AN ACT to amend the criminal procedure law in riglatto the speedy trial of certain traffic
infractions.

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
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Section 1. Subdivision 3 of section 30.30 of thmmal procedure law, as amended by
chapter 96 of the laws of 2006, is amended by adainew paragraph (d) of subdivision 3, to

read as follows:

(d) Where a motion to dismiss all offenses chaigeth accusatory instrument must be

granted pursuant to subdivision one of this sectmd such accusatory instrument charges one

or more traffic infractions, such traffic infracti@r infractions shall also be dismissed.

8 2. This act shall take effect on the first ofMdmber next succeeding the date on which

it shall have become a law, and shall apply to icranactions commenced after that date.
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27.  Waiving a Probation Report in Certain Misdenmdbases
(CPL 390.20)

Under CPL 390.20, a pre-sentence report is notinedjwhere a person is convicted of a
misdemeanor except in limited instances. One agahnstances, however, is where the court is
pronouncing a sentence in excess of ninety dad, ilY many cases, there is appears to be little
additional need for a probation report after a deéat has been found guilty of a misdemeanor
and where the court intends to sentence to lessli®@ days in jail. Notably, at least for
determining a right to a jury trial, a six-monthnpdty is short enough to classify the offense as
‘petty’ (see Baldwin v New YQrB99 US 66 [1970]).

Moreover, in the vast majority of cases involvinggde@meanors, the cases are resolved
by a plea bargain that includes an agreed uporseait As it currently stands, if the court
intends to sentence the defendant to between éimebgix months in jail, it requires at least one
additional court appearance, and sometimes sevdrag a presentence report is prepared and
filed. As a practical matter, probation reportsnmisdemeanor cases following an agreed upon
plea rarely impact the court’s sentencing proniis¢hese cases especially, it wasteful to delay
sentencing and expend public resources for a prieisee investigation and report on sentences
of short duration. Although CPL 390.20 currentlpwas a court to sentence a defendant without
a probation report for cases up to ninety daysCibiamittee believes that it is more appropriate
to recognize that, where the court and the paatijese to a sentence without a probation report
for a jail term of 180 days or less, a probatigooré is unnecessary.

This measure would apply to cases where all padesvell as the court, agree to waive
the report. As noted in subdivision 3 of CPL 390.the court always maintains the discretion to
order a pre-sentence report in any case. Thusnfprcase where it would be inappropriate to
sentence the defendant without a probation refi@tcourt or one of the parties can require that
a probation report be prepared and filed priohtodentence.

Proposal

AN ACT to amend the criminal procedure law in riglatto the filing of a probation report for
certain misdemeanor cases

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 2 of &c#90.20 of the criminal procedure
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law, as amended by chapter 996 of the laws of 187mended to read as follows:

(b) A sentence of imprisonment for a term in exadssretyone hundred eightgays;

§2. This act shall take effect immediately andlsdg@ply to offenses committed on or
after such effective date, and to offenses comthjitéor to such effective date provided

sentence is imposed on or after such date.
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28.  Authorizing a 30-Day “Hardship Privilege” to lified Defendants
(VTL § 1193(2)(e)(7)(e))

The Committee recommends that the Vehicle and i€raéfiw be amended to authorize a
court to grant a hardship privilege to qualifyingfehdants to allow operation of a non-
commercial vehicle in the course of employmentiierinterim period before a conditional
license application can be entertained by the Casiomer of Motor Vehicles.

VTL 8§ 1193(2)(e)(7)(a) provides for the automaittehse suspension at arraignment, “of any
person charged with a violation of subdivision tivag-a, three or four-a of section eleven hundred
ninety-two of this article who, at the time of atgs alleged to have had .08 of one percent @emo
by weight of alcohol in such driver's blood as shday chemical analysis of blood, breath, urine or
saliva, made pursuant to subdivision two or threseation eleven hundred ninety-four of this
article.”

If a defendant, however, can establish that theraatic suspension will impose an
“extreme hardship,” the VTL permits a court to grarthardship privilege” (VTL 8§
1193(2)(e)(7)(e)). The statute defines extremestap as “the inability to obtain alternative
means of travel to or from the licensee's employirarto or from necessary medical treatment
for the licensee or a member of the licensee'sédtmld, or if the licensee is a matriculating
student enrolled in an accredited school, collegenoversity travel to or from such licensee's
school, college or university if such travel is eegary for the completion of the educational
degree or certificate.

Significantly, the statute “does not encompassiwiiis definition inconvenience to the
defendant or any consideration of whether the dkfienis required, as a condition of
employment, to operate vehicles as a properly $iedrdriver” People v Correal68 Misc 2d
309 [Crim Ct, NY County 1996kee alsdeople v HendersomNYLJ, Oct. 24, 2006 at 24 col 3).

In Correa, the defendant was a New York City firefighter whias required to maintain a valid
driver’s license for his employment, even thoughditenot drive any emergency vehicles during
the work day. IrHendersonthe defendant’s employment duties required himiriice to and
from various job sites on a daily basis. In bakes, the respective courts held that the statute
did not authorize the court to grant a limited tise for the defendant to drive while at work even
though holding a valid license was necessary feir g#mployment. In cases such as these
defendants risk loss of their employment beforé tteses can be adjudicated.

The Commissioner of Motor Vehicles does have thegudo issue a conditional license
that allows a defendant to drive during work haigeeVTL 8§ 1196(a)(2)). But the
Commissioner can only grant the conditional liceafser the defendant’s license has been
suspended for 30 dayseeVTL 8§ 1193(2)(e)(7)(d)). The Committee believieatta court should
have the authority to grant a hardship privilegappropriate cases to allow a defendant to use a
non-commercial vehicle where required for the dééenw’'s employment. This measure does not
allow the court to preempt the decision of the Cassioner of Motor Vehicles, but instead
provides the court with the authority to bridge ¢a until the defendant can apply to the
Commissioner of Motor Vehicles for a conditionaklnse. Significantly, the measure provides
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that the hardship privilege will terminate when tlefendant is able to apply for a conditional
license from the Commissioner of Motor Vehicles.

Proposal

AN ACT to amend the vehicle and traffic law, inatébn to automatic suspensions of a license

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Clause (e) of subparagraph (7) of papdg(e) of subdivision 2 of section
1193 of the vehicle and traffic law, as added bgptar 47 of the laws of 1988, and amended by
chapter 251 of the laws of 2007, is amended to asddllows:

e. If the court finds that the suspension imposedymant to this subparagraph will result in
extreme hardship, the court must issue such sugpefgit may grant a hardship privilege, which
shall be issued on a form prescribed by the comamss. For the purposes of this clause, “extreme
hardship” shall mean the inability to obtain altgime means of travel to or from the licensee's

employment, or necessary travel during the coufdbenlicensee’s employmenty to or from

necessary medical treatment for the licensee oember of the licensee's household, or if the
licensee is a matriculating student enrolled iaegredited school, college or university travedito
from such licensee's school, college or universsiych travel is necessary for the completiorhef t
educational degree or certificate. The burden o¥ipg extreme hardship shall be on the licensee
who may present material and relevant evidencéndirfg of extreme hardship may not be based
solely upon the testimony of the licensee. In nengshall arraignment be adjourned or otherwise

delayed more than three business days solely éoptinpose of allowing the licensee to present
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evidence of extreme hardship. The court shall@h fupon the record, or otherwise set forth in
writing, the factual basis for such finding. Thardiship privilege shall permit the operation of a

vehicle only for travel to or from the licenseeaisoyment, or for necessary travel during the agurs

of the licensee’s employment for a period of no entian 30 daysyr to or from necessary medical

treatment for the licensee or a member of the $eels household, or if the licensee is a
matriculating student enrolled in an accreditedsthcollege or university travel to or from such

licensee's school, college or university if suchivét is necessary for the completion of the
educational degree or certificate. A hardship prge shall not be valid for the operation of a
commercial motor vehicle.

§ 2. This act shall take effect 30 days afterdéiee on which it shall have become law.
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29. Clarifying the Dissemination Rules under th& S&ender Registration Act
(Correction Law § 168-1(6)(a))

The Committee recommends that the Correction Laarbended to expressly clarify that
the Sex Offender Registration Act [SORA] prohildé® enforcement agencies from releasing
certain information about level one sex offenderthe general public over the internet.

Under SORA, the risk level assigned to the offerti#ermines the breadth of
dissemination of information regarding the offenttethe public and law enforcement agencies.
When the law was first enacted, a level one desigméimited notification solely to law
enforcement agencies; thus, no information wasdigsated to the public. The law was
modified in 2006, however, and now permits law ecdment to disseminate information
regarding the offender “to any entity with vulndepopulations related to the nature of the
offense committed by such sex offender” (Correctiaw § 168-1(6)(a)).

The law does not expressly define an “entity witinerable populations” but elsewhere
in the statute the phrase is limited to “organiaadi entities.” As provided in Correction Law §
168-I:

Such law enforcement agencies shall compile, maiatad update a listing of
vulnerable organizational entities within its juliction. Such listing shall be
utilized for notification of such organizationsdisseminating such information
on level two sex offenders pursuant to this paggr&uch listing shall include
and not be limited to: superintendents of schoothief school administrators,
superintendents of parks, public and private liespublic and private school
bus transportation companies, day care centersenuschools, pre-schools,
neighborhood watch groups, community centers, @g®ociations, nursing
homes, victim's advocacy groups and places of vip(€lorrection Law 8168-

1(6)(b)).

It has been reported that some law enforcementceaggem New York State interpret the
2006 statute to permit dissemination of informatiorvulnerable populations” by posting
information on a website open to the general publice Department of Criminal Justice
Services has not opposed this position. The Coraenliielieves that this interpretation is plainly
at odds with the statute and should be correcidds measure provides necessary clarification in
this area by tasking the Division of Criminal JostServices with insuring that dissemination of
relevant information is appropriately limited.

Proposal

AN ACT to amend the correction law, in relationthe Sex Offender Registration Act
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The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraph (e) of subdivision 2 of secti68-b of the Correction Law, as
added by chapter 192 of the laws of 1995, is anttaleesad as follows:

e. The division shall require that no informatiocluded in the registry shall be made

available except in the furtherance of the provisiof this article, including, but not limited to,

requiring that law enforcement agencies not rel@gsemation about level one sex offenders to

the general public over the internet as providegdmagraph a of subdivision six of one hundred

sixty-eight-1 of this chapter

§ 2. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law.
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30.  Authority to Unseal Records in the Interesiustice
(CPL 160.50; CPL 160.55)

The Committee recommends that the Criminal Proeetaw be amended to authorize a
court to unseal records where justice requiren natice both to the adverse party and the
subject of the records.

In 2003, political demonstrators in New York Citgridcuffed themselves in a human
chain across Fifth Avenue, creating a huge trafigscuption. The demonstrators were arrested
and later found guilty after a jury trial of obstting governmental administration in the second
degree and disorderly conduct. In advance ofeénéesicing, the trial court asked the People to
provide the prior criminal records of the defendaand toward that end the prosecutor asked the
court to unseal various records which containedrimétion regarding the petitioner’s previous
political demonstration arrests. The records thatcunsealed related to violation convictions
and procedural dismissals; none were for acquittatismissals on the merits. The defendant’s
brought an Article 78 proceeding to challenge therts unsealing order, and, on appeal from
the Appellate Division, the Court of Appeals vachtiee unsealing ordesée Katherine B. v
Cataldo,5 NY3d 196 [2005]). The Court held that CPL 160w intended to serve as a broad
sealing provision subject only to a few statutorgeptions. In a narrow and somewhat cramped
reading of those exceptions, the Court found neipran which would allow a prosecutor access
to sealed records after the commencement of a@dotg The closest CPL Article 160 comes
is in the provision for making sealed records aldé to “a law enforcement agency upon ex
parte motion in any superior court, if such ageemnonstrates to the satisfaction of the court
that justice requires that such records be madéabliato it” (CPL 160.50(1)(d)(ii); CPL
160.55(1)(d)(ii)). The Court, however, limitedghexception to the unsealing of records for
“investigatory purposes,” and suggested that the€$tigatory purposes” exception ceases upon
commencement of the criminal proceeding. The Cibwig limited prosecutorial access to sealed
records after commencement to the “singular circanmt®” where a defendant requests an ACD
in low level marijuana caseKdtherine B.5 NY3d at 205; CPL 160.50(1)(d)(i)).

The Committee believes thidatherine B has inappropriately narrowed the situations
where the court may unseal records. There are mwsdegitimate times when a court should
have the authority to unseal a record in the istavéjustice. However, recognizing thaten
parte application to unseal may lead to unwarranted alimggorders, this measure provides that
an unsealing order must be made on notice to betldversary and the subject of the records.
This will insure that the court is fully briefed ail the issues surrounding the application and
will, in contested cases, provide a record thatlmadequately reviewed by an appellate court.

Proposal

AN ACT to amend the criminal procedure law, in tigla to unsealing criminal records

157



The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraph (d) of subdivision 1 of secfi60.50 of the criminal procedure
law, as amended by chapter 169 of the laws of 18%mended by adding a new subparagraph
(vii) to read as follows:

(vii) a party in a criminal proceeding if, on naito the adverse party and the subject of

the records, the moving party demonstrates toatisfaction of the court that justice requires

that the records be made available to it in conoeetith the criminal proceeding; and

§ 2. Paragraph (d) of subdivision 1 of section.26®f the criminal procedure law, as
amended by chapter 169 of the laws of 1994, is detkby adding a new subparagraph (vi) to
read as follows:

(vi) a party in a criminal proceeding if, on notiwethe adverse party and the subject of

the records, the moving party demonstrates toatisfaction of the court that justice requires

that the records be made available to it in conoeetith the criminal proceeding; and

83. This act shall take effect on the first dajNovember next succeeding the date on

which it shall have become a law.
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31. Amending the Drug Law Reform Act [DLRA]
(Penal Law § 70.30(1)(e))

The Committee recommends that defendants who aterssed to more than one
indeterminate or determinate sentence, at leasviowaich is a Class A drug felony, be eligible
for merging of the sentences under Penal Law 8070.3

The 2004 Drug Law Reform Act (L. 2004, ch. 738insst notable for replacing life
sentences for Class A felonies with determinatéesees. As with any major legislative reform,
however, consequences often arise that may beamdietl as the new statute is applied to
defendants in real-world situations. The Committas identified an issue that calls for
corrective legislation.

The measure involves the technical rules in calimgasentences for defendants who
have been sentenced to consecutive terms. Undentuules for calculating multiple
sentences, consecutive terms are often mergeddvgtagm of law under Penal Law §
70.30(1)(e). The aggregate maximum terms for carisee crimes are added together and then,
based on the seriousness of the crimes, if theeggtg maximum exceeds a certain level, the law
automatically adjusts the maximum term to that lleviéis provision, however, is not triggered
when one of the crimes is for a Class A felony.e Téason for this exclusion is presumably
because A felonies have always carried mandatergdintences, and therefore no merger of
sentences was deemed either necessary or warrddiess A drug felonies, however, no longer
carry a mandatory life term. Unfortunately, theRA_did not address Penal Law 8§ 70.30(1)(e)
when it abolished life sentences for Class A drlgrfies. Thus, as it stands now, a person who
has committed several violent crimes may be treatec harshly than one who has committed a
similar number of drug felonies, at least one ofalhs a Class A felony. This measure removes
that impediment.

Proposal
AN ACT to amend the penal law, in relation to arain calculating sentences that involve a

Class A drug offenses

The People of the State of New York, represeniggieinate and Assembly, do enact as

follows:

Section 1. Subparagraph (i) of paragraph (eubfivision 1 of section 70.30 of the
penal law, as amended by chapter 3 of the law995,lis amended to read as follows:

(i) Except as provided in subparagraph (ii), (iiy), (v), (vi) or (vii) of this paragraph,
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the aggregate maximum term of consecutive sentealtes which are indeterminate sentences
or all of which are determinate sentences, impdsetivo or more crimes, other than two or

more crimes that include a Class A felony havimyaaimum term of life imprisonment

committed prior to the time the person was imprezbunder any of such sentences shall, if it
exceeds twenty years, be deemed to be twenty yedess one of the sentences was imposed for
a class B felony, in which case the aggregate maxiterm shall, if it exceeds thirty years, be
deemed to be thirty years. Where the aggregatermamiterm of two or more indeterminate
consecutive sentences is reduced by calculatiore pasuant to this paragraph, the aggregate
minimum period of imprisonment, if it exceeds oradftof the aggregate maximum term as so
reduced, shall be deemed to be one-half of theeggtg maximum term as so reduced;

§ 2. Subparagraph (ii) of paragraph (e) of subttim 1 of section 70.30 of the penal law,
as amended by chapter 3 of the laws of 1995, isdeteto read as follows:

(i) Where the aggregate maximum term of two orenmonsecutive sentences, one or
more of which is a determinate sentence and ongooe of which is an indeterminate sentence,
imposed for two or more crimes, other than two orarcrimes that include a Class A felony

having a maximum term of life imprisonmenbmmitted prior to the time the person was

imprisoned under any of such sentences, exceeagytyears, and none of the sentences was
imposed for a class B felony, the following rulésisapply:
(A) if the aggregate maximum term of the detern@rsgntence or sentences exceeds
twenty years, the defendant shall be deemed tetveng a determinate sentence of twenty years.
(B) if the aggregate maximum term of the detern@rsntence or sentences is less than

twenty years, the defendant shall be deemed tetveng an indeterminate sentence the
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maximum term of which shall be deemed to be twgagyrs. In such instances, the minimum
sentence shall be deemed to be ten years or seatesvof the term or aggregate maximum term
of the determinate sentence or sentences, whicleygeeater.

8 3. Subparagraph (iii) of paragraph (e) of suisibn 1 of section 70.30 of the penal
law, as amended by chapter 3 of the laws of 139&imended to read as follows:

(i) Where the aggregate maximum term of two @renconsecutive sentences, one or
more of which is a determinate sentence and ongooe of which is an indeterminate sentence,
imposed for two or more crimes, other than two orarcrimes that include a Class A felony

having a maximum term of life imprisonmenbmmitted prior to the time the person was

imprisoned under any of such sentences, exceeatigybars, and one of the sentences was
imposed for a class B felony, the following rulésisapply:

(A) if the aggregate maximum term of the detern@rsgntence or sentences exceeds
thirty years, the defendant shall be deemed teberg a determinate sentence of thirty years;

(B) if the aggregate maximum term of the detern@rssntence or sentences is less than
thirty years, the defendant shall be deemed teberg an indeterminate sentence the maximum
term of which shall be deemed to be thirty yearsuch instances, the minimum sentence shall
be deemed to be fifteen years or six-seventhseofetm or aggregate maximum term of the
determinate sentence or sentences, whicheverasegre

8 4. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law, and shall apply teatitences imposed on or after that date.
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V. Pending and Future Matters

Among the measures the Committee will be considetirs year is a proposal to amend
the Criminal Procedure Law to specifically authercourts to issue warrants in connection with
GPS tracking devices. People v Weavdil2 NY3d 433 [2009]), the Court of Appeals heldtth
the New York State Constitution requires law endonent agencies to secure a warrant in order
to place a GPS tracking device on a suspect’s aliden Although currently there may be some
inherent authority for a court to issue a warrantthat purpose, there is no provision in the
Criminal Procedure Law to expressly authorize afctouissue such a warrant.

The Committee will also consider revising the CRiil btatutes to make it more practical
to post real property as security for bail. Theent procedure to post a secured surety bond
using real property for collateral is cumbersortigequires determination of the “property
assessment evaluation,” proof of paid taxes, arsint of the balance of mortgage and adequate
identification. Affidavits must be filed and thkerk must conduct a property lien search. In
many courts, if there exists a lien other than atgage, the surety must satisfy that lien prior to
the bond being accepted. One consequence ofriéegural complexity is that many
defendants are forced to resort to using a baitlbaran instead of dealing directly with the
court. The Committee will evaluate whether a simplecess could be instituted.

The Committee is also currently reviewing the loitg statutes to determine whether to
propose that those sections that have been dedlaoesstitutional by the Court of Appeals be
repealed. In 1983, the Court held that PL 8§ 24@B8Rgitering for the purpose of engaging in
certain sex acts], was unconstitutional becaugelated the right to engage in consensual
sodomy (se®eople v Uplinger58 NY2d 936 [1983]). Subsequently the courtctrdown PL 8§
240.35(7) [loitering in a transportation facilitytivout being able to give a satisfactory
explanation] because it violated a “citizen’s tigbt to answer questions posed by law
enforcement officers”’Reople v Bright71 NY2d 376 [1988]). Although these statutes are
therefore unenforceable, the legislature has neyeraled them. And because they remain
codified in the loitering statute, some law enfoneat agencies have continued to arrest people
and charge them with violating them. The Committdestudy the arrest practices in several
jurisdictions and evaluate whether it is appropriat propose that the statutes be formally
repealed.

Finally, as in past years, the Committee will beetidly reviewing the numerous ideas
and suggestions that have been offered by judgés@mudicial personnel from around the
State to streamline and improve the fairness afiic@al court operations and procedures.
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V. Conclusion

The Committee will continue to meet regularly todst and discuss all significant
proposals affecting criminal law and procedure. &press our gratitude to the Chief Judge, the
Chief Administrative Judge and the Judicial Confiesefor their support in achieving our shared
objective of improving the criminal law.
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