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|. Introduction

The Advisory Committee on Civil Practice, one of the standing advisory committees
established by the Chief Administrative Judge of the Courts pursuant to sections 212(1)(g) and
212(1)(q) of the Judiciary Law, annually recommends to thef@liministrative Judge
legislative proposals in the area of civil procedure that may be incorporéted@hief
Admi ni st r alegislative pdograing €he Committee makes its recommendations on the
basis of its own studies, examination of decisidga, and recommendations received from
bench and bar. The Committee maintains a liaison with the New York State Judicial
Conference, committees of judges and committees of bar associations, legislative committees,
and such agencies as the Law Revisiom@ission. In addition to recommending measures for
inclusionint he Chi e f Ad mslegislativerprogramytlke Chmmittgeeréviews and
comments on other pending legislative measures concerning civil procedure.

In this 20X Report, the AdvisorCommittee recommends a totaltafenty-nine
measures for enactment by the 2Qggislature. Of thes@jineteemmeasures previously have
been endorsed in substantially the same féoor,are modified measures, asd are new
measures.

Part Il sets forth and summarizes ffirenew measures proposed for Z0They are
designed tof1) remedyinjusticesarising out ofcontracts ofadhesionin thecontext ofconsumer
contract(CPLR 7501, 7515(new); Gen. Oblig. L. 886, 85792(new) ExecL. 894-a; Pub.

Health L. 82801h(new)); (2) anendthe General Obligations Lawoverningstructured
settlementransfergGen. Obligations La85-1703,5-1705& 5-1708); (3) ddress théime
within which aparty may discontinuea daim without prejudice(CPLR 3217(a)(D) (4) improve
judicial economy by larifying the procedurefor consideration od motion todismiss acause of
action (CPLR 3211(a)(7) (5) clarify requirements for filing copies of prior pleadings with
certain motion papers (CPLR 222),(¢e), 3211(e)and (6) amend the law regardisgrvice of
notices of claimupona municipal entity to deem compliance in limited instances.

Part Ill sets forth and summarizes thar modified measures proposed for Z0IThese

measures would1) address procedures for relief and substitution of counsel (CPLR(321);



addresslocuments subpoenaed for tf@IPLR 2306) (3) address th@rocedure fovacating a
defaultjudgmentwhere theparty indefaultwasnot providedwith notice (CPLR 3215(g){)) and
(4) permit appellate review of a ndmal judgment or order in certain circumstances (CPLR
5501(e) (new))

Part IV summarizes th@ineteerpreviously endorsed measures not enacted through
2016, but once again recommended by the Committee in substantially the same form. These
measures](1) addressauthentication ofnaterialsobtainedduring discovery(CPLR 4540
a)(new); (2) clarify procedures for a class action (CPLR 901, 902, 908 & 908)ip(8)an
appeal as ofight to the Court of Appeals anedissent if theappealwasdecided by dour-
justicepanel(CPLR 5601 (a))(4) reinforce the viability of consent as a basis of general personal
jurisdiction over foreign corporations authorizeditobusiness in New York State (CPLR
301(a); BCL 1301(e) (new); Gen. Assoc. Law 18(5) (new); Ltd. Liability Co. Law 802(c) (new);
Not-for-Profit Corp. Law 1301(e) (new); Partnershigw 121902(e) (new) and Partnership Law
121-1502(r) (new)){5) harmonizehe law of evidence regarding inadvertent waiver of the
attorneyclient privilege (CPLR 4550)6) permit service of a levy upon any branch of a
financial institution to be effective as to any account as to which the institution is a garnishee
((CPLR5222(a), 5225(b), 5227, 5232(a), 6214(a))d (7)require the pleading of an affirmative
defense and a motion to dismiss for objections regarding certain notices of claim (CPLR
3018(b) 3211; Gen. Mun. L. 50; (8) set a time frame for expert witnessdlisure (CPLR
3101(d)(1)); ©) amend an exception to the rule against hearsay to address business records relied
upon by experts in civil trials (CPLR 4549 (new()f)) address the law of evidence regarding
the exclusion of hearsay statements of an ageemployee (CPLR 4551(11)) enact a waiver
of privileged confidential information for exclusive use in a civil action (CPLR 4504(&)); (
amend the General Obligations Law in relation to the limitation ofstatutory reimbursement
and subrogation (@Ge Ob. L. $-335); (L3) clarify the manner in which the acknowledgment of a
written agreement made before or during marriage may be proven in an action or proceeding (D.
R. L. 8236(B)(3); 14) clarify the meaning of property of a judgment debtor (CPLR &22%
(b)); (15) conform the statutes on the timing of a motion seeking leave to appeal, the automatic
stay and theflay rule (CPLR 5519)); (3); (4)16) address certain CPLR Article 16 issues in



relation to apportionment of liability for neeconomic Igs in personal injury actions (CPLR
1601, 16033018; (17) adopt the Uniform Mediation Act of 2001 (as amended in 2003), to
address confidentiality and privileges in mediation proceedings in New York State (CPLR
Article 74 (new)); (B) eliminate the uncéainty in the context of an appeal of eitherexrparte
temporary restraining order or an uncontested application to the court (CPLR 5701(a) and
5704(a)) anq19) expand expert disclosure in commercial cases (CPLR 3101(d)(1)).

PartVs et s forth the Commit t eeonesfthaCeogmmliatttoerey sp 1
rule proposals aspromulgatedrescinding the Appendix of Official Forms for the CPLR
(eff. July 1, 2016 AO-119-16).

The Committee seeks approvalfofir regulatorymeasures in 201 (1) dlowing a 5day
cure in efiled cases for failure to provide hard copies of prior papers filed electronically
(22 NYCRR 202.50(d)(4); (2) clarifying the remedies available to the court for failwrappear
(22 NYCRR 202.2@) & 202.27); (3) providing greater flexibility for the court to address
confidentiality in the submission of court papers in the Commercial Division of the Supreme
Court (22 NYCRR 202.70(g), Rule 9 (ne(@eeAppendix for Recommended Form of
Stipulation and Orer)); and(4) amending 22 NYCRR 202.48(b) to give the court discretion to
accept an untimely submission for good cause shown or in the interest of justice

Part VI of the reporincorporates from the 2015 Reportyioaisly endorsed legislative
and regulairy proposals that the Committee still feels are important, but have a lesser likelihood
of legislative success and are of lower priority than those recommended for enadthess.
proposas are available for review via the specified watk to the Unified Court System
legislative programThey may be resurrected if the opportune time arises.

Part VIl of the Report briefly discusses important pending and future projects under
Committee consideration.

Part VIII of the Report lists the cumeSubcommittees that are operational within the
Committee.

On the basis of long experience in drafting and reviewing legislation, the Committee
would like to emphasize three general principles to the Legislature with respect to the enactment

of civil procedural bills (1) The Committee recommends that bills be drafted, insofar as



practicableto avoid the renumbering and relettering of sections and subdivisions that are the
subject of numerous judicial citations. Extensive, unnecessary renumberingedistingj of
often-cited provisions are confusing to the bar and diminish the accessibility of judicial citations
of those provisions. (2) The Committee recommends that, aside from corrective or remedial bills,
which become effective immediately, the effeetdate of bills should be deferred a sufficient
time after enactment to publicize theifor example, this Committee sets the effective date of
most of its legislative proposals ‘@be first day of January next succeeding the date on which it
shall havebecome a law. Further, because mere designation of an effective date is often
insufficient to resolve ambiguities as to when actions or claims come within its asdie.Q.
Majewski v. BroadalbirPerth Central School Distric91 NY2d 577 [1998]affg 231 AD2d 102
[3d Dept 1997]Moralesv. Gros2 30 AD2d 7 [2d Dept 1997] [inte
Compensation Reform Act of 1996)), bills that alter substantive rights or shorten statutes of
limitations should specify by stating, for example, thaty apply to injuries occurring, actions
commenced or trials commenced after a certain @@tdhe Committee recommends that each
time a revision of an existing provision or the addition of a new provision is proposed, attention
should be given to ensng that the bill is in gendareutral terms.

The Committee continues to solicit the comments and suggestions of bench, bar,
academic community and public, and invites the sending of all observations, suggestions and
inquiries to:

George F. Carpinello, Esq.

Chair, Advisory Committee on Civil Practice

c/o Office of Court Administration CounsslOffice
25 Beaver Street

New York, NY 10004



II. New Measures

1. Access to Justice Act of 2017: Remedying Injustices ArisingbGbntracts of
Adhesion in the Context of Consumer Contracts
(CPLR7501and7515 (new); Gen. Oblig. L. 8836 andg85-792 (new); Exec. L. §94;
Pub. Health L. 828Ch (new))

The Committeeecommends the adoption of this measure to remedy injustiseggjaout
of contracts ofadhesionin thecontext ofconsumeircontracts It is the policy of the Unified
Court System in New York to ensure access to justice for all New Yorkers. Corhmittee
supports and encourages arbitration in the civil practice context. Arbitraaaresiture of
contract law. The authority to arbitrate instead of proceed in court depends on the agreement of
the parties to arbitrate. Arbitration ha®yen to be mostuccessful when agreed to between
parties of equal bargaining pow&€ommitee part of
believes that a vital component of access to justice is to praserability of New Yorkers to
choose either arbitration or litigah as the dispute resolution mechanism. Such a decision must
be voluntary.When an arbitration clause is foisted upon a party to a contract, that choice is
precluded; thus access to justice may be deni
relatiorship.

The Committee klieves that the prevalence of arbitration agreements in contracts of
adhesion in transactions for personal, family or household services New Yorkers cannot do
without— e.g, telephone, internet, nursing home, credit cai®d tle interpretation of such
arbitration agreements by the courts has resulted in conflicting decisions and substantial inequity
in circumstances where the parties have not had the opportunity genuinely to choose arbitration.
Anotherarea of concerrelatedto the proliferation of arbitration clauses ibntracts affecting
the rights, remedies or obligations between health care providers and patients relative to personal
injuries to, or wrongful death of, patient§his chapter amends tlhew to protect somef the
most vulnerable New Yorkers fropredatory behavioand from being compelled to arbitrate
against their wishes contraryttee public policy of this State, to protect fairnessonsumer
and other types of transactions that affect the health aticbeing of New Yorkers, to create

remedies targeting unconscionable contracts at the state levelemsiite access to justice for



consumers as set forth herein
This measure seeks to improve access to justice for New Yorkers by amending current
law in eight specific ways.

Procedural fairness, reciprocity, mutuality.

The proposal would amend CPLR 7501 to add language requiring a waiver of the
enforceability of an arbitration clause upon commencement of an action to enforce a contract in a
consumetransaction, other than an action to enforce the arbitration clause, to stay arbitration or
in aid of arbitration. This amendment would provide reciprocity or mutuality for the current
effect of arbitration agreements that require that any claim agatosisamer arising out of or
related to the contract must be arbitrated. The current law is patently unfair: a consumer is
denied all rights to go to court if a dispute arises but the contracting entity may go to court and
obtain a judgment.

Consumer Arbitration Procedure under CPLR Article 75.

The proposal would add a new CPLR 7515 to require that consumer arbitrations be
conducted by a panel of arbitrators established and regulated by the Superintendent of the
Department of Financial Services. It wonddjuire impartiality and competence standartise
arbitration panel would be required to provide written findings of fact and conclusions of law.
New York law would control decisions, including New York choice of law principles, where
relevant. Any povision in a consumer contract entered into in this state or by a resident of the
state that provides for arbitration by anyone other than a consumer arbitrator appointed in
accordance with these regulations would be void and unenforcdaliept where expressly
agreed otherwise, either party could seek relief by consumer class action arbitration pursuant to
regulations promulgated by the Superintendent, in accordance with Article 9 of the CPLR.

Insured Personal Injury Liability .

A new Gerral Obligations Law provision would generally invalidate arbitration
provisions where (a) the agreement requires arbitration of claims for personal injury or wrongful
death and where, (b) the party seeking to enforce the arbitration provision has &plpibaiby

insurance coverage that applies to the claim in issue. It would provide a prohibition against
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contractual provisions requiring arbitration of claims for personal injuries or wrongful death
where no state statute provides otherwise.

Consumer Notice.

This measure would amend the General Obligations Law requirements for use of plain
language in consumer transactions by adding requirements regarding the size of type required for
any clause relating to arbitration in a consumer credit transaatid prohibiting any clause not
complying with that requirement from being received into evidence in any trial, hearing or
proceeding.The practical effect would be to prevent a person seeking to enforce a non
complying agreement from moving to compddiaration.

Consumer Protection Division Powers andui-Tam.

This measure would amend Executive L§-a and is modeledoth on General
Business Law 849 and on State Finance Law Article XIIl. The amendments would be limited
to consumer contracts of agion. Firsttheywould empower the Consumer Protection
Division of the Secretary of State upon an application by a consumer to determine whether the
contract or agreement in question violates public policy under the laws of this state, including but
notlimited to 894-A of the Executive Law, Article 22 of the General Business Law 2801
h of the Public Health Law, and refer the determination to an enforcement entity for appropriate
action. Second, if no action is brought to enforce the law by adgréd, state or local agency,
the statute would provide a new right of action for the consumer to do so on behalf of the State.
Remedies available would be an i1injunction or
plaintiff. Treble damages are allodjeup to $J000 in each instance, for willful or knowing
conduct, and if awarded, such damages in excess of actual damages shall be payable to the State.

Contracts of adhesion in the health care services context

This measure would add a new Public HehHllw §2801-h and targets provisions in
health care provider contracts affecting the rights, remedies or obligations between health care
providers and patients relative to personal injuries to, or wrongful death of, patients. The new
Pub. Health L provisio would invalidate limitations of legal rights re: personal injuries (not just
arbitration agreements) effected by health care services contracts that the patient must sign in

order to receive health care.
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Not inclusive of definitions, the language prd®s that any written contract that a health
care provider requires a person to sign as a condition to providing health care services which
attempts to affect any legal rights, remedies or obligations relative to personal injuries to, or
wrongful death ofpatients which may be occasioned in connection with the health care services
rendered shall be regarded as a contract of adhesion, and shall be deemed unconscionable and
entered into by the person under duress, and is prohibited as against the pulliaf poéctate.

Effective Date

Sections 2, 3, 5, 6 and 7 of this aball take effect immediately and apply to contracts
entered into or agreements effective on or after the date on which it shall have become law.
Section 4 of this act shall take effeammediately and apply to all pending and future actions in
which judgment has not yet been entered. Section 8 of this act shall take effect immediately.
Severability.

If any provision of this chapter or its application to any person or circumstanelel is h
invalid, the invalidity does not affect any other provisions or application of the provisions of the
remainder to any other person or circumstance, and to this end the provisions of this chapter are

severable.
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Proposal

AN ACT to amend the civil practice law and rul@s relation tocontracts in small print,
procedural reciprocity for arbitration agreements in consumer transactionsresuimer
arbitration; to amend the general obligations law, in relation to the prohibitwertain
contractual agreements to arbitrate personal injury and wrongful death claims; to amend
the executive lawin relation to powers and duties of the consumer protection division
andcontracts of adhesigmandto amend the public health law, iglaition to protecting
againstcertain contracts of adhesion in the provision of health care

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Sectionl. Thisact shall be known as thccess to Justice Acif 2017: Remedying
InjusticesArising out of Contracts of Adhesion the Context of Consumer Contracts
Findings. The legislature finds thatstthe public policy of this state to ensure access to justice
for all New Yorkers. The unified cousystem in this state supports and encourages arbitration
in the civil practice context and arbitration is one of a variety of alternative dispute resolution
tools which help parties resolve disputes without a trial. Arbitration has proven to be most
succe s ful when agreed to between partiegth of equ
agreementA vital component of access to justice is to preserve, when possible, the ability of
New Yorkers to choose either arbitration or litigation when seeknmegnady if an injury or
dispute has occurred. When an arbitration clause is foisted upon a party to a contract, that choice
is precluded; thus access to justice may be d
relationship. The legislature furthignds that the prevalence of arbitration agreements in
contracts of adhesion in transactions for personal, family or household services New Yorkers
cannot do without e.g, telephone, internet, nursing home, credit camsd the interpretation
of such abitration agreements by the courts has resulted in conflicting decisions and substantial
inequity between the parties. One area of concern is reflected in the effect of recent arbitrations
on contracts affecting the rights, remedies or obligations betealth care providers and
patients relative to personal injuries to, or wrongful death of, pati@imis.actamends théaw
to preclude predatory behavior against some of the most vulnerable New Yorkers against the

public policy of thisstate, to protet fairness in consumer transactions and other types of
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transactions that affect the health and velihng of New Yorkers, to create remedies targeting
unconscionable contracts at the state level amtisare access to justice for consumers.

§2. Sectim 7501 of the civil practice law and rules is amended to read as follows:

§7501. Effect of arbitration agreement. A written agreement to submit any controversy
thereafter arising or any existing controversy to arbitration is enforceable without regsed to
justiciable character of the controversy and confers jurisdiction on the courts of the state to
enforce it and to enter judgment on an awdrddetermining any matter arising under this
article, the court shall not consider whether the claim wipeet to which arbitration is sought

is tenable, or otherwise pass upon the merits of the disphecommencement of an action in a

court of law by any person to enforce a contract entered into by, or delivered to, a resident of this

state that involvea consumer transaction, as defined in section 4544 of this chapter, shall

constitute a waiver of the enforceability of the arbitration clause in that contract or agreement.

Such waiver shall not apply to any action brought to enforce the arbitratioe daussay

arbitration or in aid of arbitration.

83. The civil practice law and rules is amended to add a new section 7515 to read as
follows:

§7515. Arbitration of disputes regarding contracts or agreements in a consumer

transaction.

(a)(i) This setion shall govern arbitrations of disputes regarding contracts or agreements

entered into by, or delivered to, a resident of this staemtered into in this statkat involves a

consumer transactior{ii) Proceedings pursuant to this section shall be commenced and

conducted in accordance with this article, except as otherwise provided by this section and in

accordance with rules promulgated and approved by the superintendendepanenenof

financialservices.(iii ) The ter m *“c oswmbbmdefinedas setforth ik gedtiann >

4544 of this chaptefiv) Except as provided by an express waiver contained in such contract or

agreement, either party foconsumedispute may seek religi abitrationby way of class

actionin accordance with the requlations promulgated by the superintendent of the department of

financial servicepursuant to articlaine of this chapter.
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(b)(i) The rules promulgated by the superintendent ofldmartmenof financial services

shall set forth standards for panels of arbitrators under this section and establish qualifications

and compensation of individuals seeking appointment to the arbitration panels. These standards

shall require that an arbitrator be imieel and that the arbitrator be competent to arbitrate the

subject matter of each arbitration to which he or she is appointed as a panel member.

(i) All costs of arbitration shall be paid by the party providing the money, property or

service.

(iii) A consumer that prevails in whole or in part in arbitration under this section shall be

awarded reasonable attorney’s fees by the arb

(iv) A contract entered into, or delivered to, a resident of this state that provides for

arbitration of a disputshall be void if it provides for arbitration by any arbitrator contrary to the

provisions of this section.

(c)(i) Decisions by members of the arbitration panel skiBlllbe provided to all parties;

(2) contain written findings of fact and conclusionday and an explanation of the calculation

of any damages; ar{@) be based on the applicable, substantive law of this state, or the law of

any other jurisdiction that the arbitrator determines, based upon the choice of law principles of

this state.
84. The general obligations law is amended by adding a new sec88 t read as
follows:

85-336. Prohibition of contractual provisions requiring arbitration of claims for personal

injuries or wrongful death where the party asserting the contractuataighbitrate has liability

insurance applicable to the claim.

Except where otherwise provided by state statute, any contractual provision requiring

arbitration of claims for personal injuries or wrongful death shall be deemed without effect

where the pdy asserting the contractual right to arbitrate has liability insurance applicable to the

claim.
85. Subdivision (a) of section-802 of the general obligatierlaw is amended by adding

a newparagraph 3o read as follows:

15



3. Written in clear and léloje print no less than eight points in depth or five andloalé

points in depth for upper case type. The portion of any printed contract or agreement involving a

consumer transaction or a lease for space to be occupied for residential purposesevwinigre th

does not comply with this paragraph may not be received in evidence in any trial, hearing or

proceeding on behalf of the party who printed or prepared such contract or agreement, or who

caused said agreement or contract to be printed or pregdogorovision of any contract or

agreement waiving the provisions of this section shall be effeciike.provisions of this

paragraph shall not apply to agreements or contracts entered into or agreements effective prior to

the effective date of this panagph.

86. Paragraphs (14) and (15) eftslivision 3 of section 94 of theexecutivelaw are
amended to read as follows:
(14) cooperate with and assist consumers in class actions in proper cases; [and]

(15) (i) determine, upoanapplication by a@nsumer, whether a contractamreement

or anyprovision therein between the consumer and any person, firm, corporation or association

or agent or employee thereof violathe public policy of the state of New Yomknder the laws

of this state, includinfut not limited to the provisions of this section, article/2@f the general

business law or section 28®1of the public health lawarohibiting unscrupulous or guestionable

business practices or unconscionable confract®quired the consumer toteninto an

unconscionable contrattt obtainthe benefits of such contract or agreemamd (ii) refer such

determination to the appropriate unit of the department, or federal, state or local agency

authorized by law for appropriate actiand

(16) create an internet website or webpage pursuant to section three hundreeerohety
the general business law.

87. Section 94aof theexecutivelaw is amended by adding a new subdivision 6 to read
as follows:

6. Right of actionlf within sixty days afér an application is made by a consumer under

paragraph 15 of subdivision three of this section an action is not commenced by any federal,

state or local agency, tltensumer may bring an action in his or her own nambehalf of the

stateto obtain sucla determination and seek to enjoin enforcement of the coptragreement
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or any of its provisiongetermined to be void under such subdivisi@tover his or her actual

damages or both. In such action preliminary relief may be granted under axtickhige of the

civil practice law and rules. The court, may, in its discretion, increase the award of damages to

an amount not to exceed three times the actual damages up to one thousand daltars

instanceif the court finds the defendant willfulor knowingly engaged in an unscrupulous or

questionable business practice or required the consumer teeciecontract or agreement

obtain its benefits Any amount of damages awarded to plaintiff in excess or actual damages

shall be payabletoélstate. The cour t may award reasonable att

plaintiff.
88. The public health law is amended by adding a new sectionl2@®tead as follows:

8§280%h. Prohibition of contractual provisions in health care provider contaffetsting

the rights, remedies or obligations between health care providers and patients relative to personal

injuries to, or wrongful death of, patients.

(1) Any written contract that a health care provider requires a person to sign as a

condition toproviding health care services which attempts to affect any legal rights, remedies or

obligations relative to personal injuries to, or wrongful death of, patients which may be

occasioned in connection with the health care services rendered shall be deeamsdionable

and entered into by the person under duress, and is prohibited as against the public policy of the

state.

(2) For the purpose of this section, t he t

not limited to: (a) hospitals, nursing hems and residential health care facilities as defined in

section 2801 of this article; (b) home care service agencies as defined in sectiesixhirty

hundred two of this chapter; and, (c) physicians, nurses, dentists, podiatrists, chiropractors,

orthodonists, nurse midwives, nurse practitioners, physician assistants, acupuncturists, physical

therapists, occupational therapists, speech therapists, home health aides, nutritionists, medical

technicians, and dental hygienists, as well as any groups, coopstgiartnerships or joint

ventures that provides such services.

(3) Nothing herein shall be deemed to prohibit or otherwise invalidate an otherwise

legally valid consent form being executed by or on behalf of a person undergoing a medical,
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dental, podhtric or chiropractic, treatment or procedure where such consent is required, provided

that the document does not attempt to define any rights, remedies or obligations relative to

personal injuries to, or wrongful death of, patients arising or resuftimg, for contributed to by,

the health care services rendered.

89. If any provision of this chapter or its application to any person or circumstance is
held invalid, the invalidity does not affect any other provisions or application of the provisions of
the remainder to any other person or circumstance, and to this end the provisions of this chapter
are severable.

810. Sections 2, 3, 5, 6 and 7 of this abtll take effect immediately and apply to
contracts entered into or agreements effective on er tié date on which it shall have become
law. Section 4 of this act shall take effect immediately and apply to all pending and future
actions in which judgment has not yet been entered. Se&md 9of this act shall take effect

immediately.
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2. Amending the General Obligations La®overningStructuredSettlementl ransfers
(Gen. Oblig.L. 885-1703,5-1705and5-1708)

This measure would add certain procedural requirements to the laws governing structured
settlement transfers.oFreasons explained more fully below, the Committee recommends that
885-1703,5-1705and 517080f the General Obligations Law be amended to require (1) that the
caption of a petition to transfer structured settlement payments identifatistereas the
petitioner and the transferor (i.e., the beneficiary, or payee, of the structured settlement
payments) as the respondent; (2) that a guasetiditembe appointed when the payee is an
infant; and (3) that an independeaalvisorbe appointed when the payeeeds assistance in
understanding the legal and financial implications of the transfer. The Committee further
recommends that any advance payments byrémsferegrior to court approval be at the
t r a n s fisk, in ¢he évant the transfer is disalled, and that the transferee so advise the
payee prior to any advance payment
Background.

The underlying problem iall-too-familiar to the courts beneficiarie®f future payments
from structured settlemenggek to sell without sufficient legal onfincial advice the right to
long-term security in the form of tho$eture paymentfor an immediate lunysum payment, at
a significantly discounted rate that represents only a fraction of the present value of the
structured payout. While there are of smilegitimate reasons for suchnsfersthe bench and
bar alike have reported numbers of instancggedatory practices by funding comparees
ill-informed beneficiaries such that there is, yet again, urgent need for proper safeguards to
legislate peventative measures against these practices.

Requiring caption to include name of funding company and name of beneficiary/transferor

The proposal adds a new slidision (c) to &-1705, as follows:* The capti on of
petition for approval of a transfer of structured settlement payment rights must identify the
transferee as the petitioner and the payee as
petition in this way will make it easy to idifly the real parties in interest in the proceeding and

will also facilitate searches for other applications involving the same patrties.
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Appointing a quardian ad litemif the payee is an infant

Under the proposal, the court would appoint a guaraiblitemto appear for an infant
payee in a structured settlement transfer proceedugrently, under CPLR 81201, infants
ordinarily appear in actions by a parent or other person having legal custodsever, there is
an inherent risk that a parent faciiriancial difficulties may seek immediate funds by
transferring an infans structured settlement at the expense of the infant's best intafies.
section 1201 authorizes the appointment of a guasetiditembecause of a conflict of interest,
that adhority is rarely exercised when an infant appears by a pa@Gwen the substantial
potential of a conflict of interest when a parent seeks immediate funds that may significantly
impair or eliminate an infaig entittement to future payments, the pr@gegould require that an
infant appear in a transfer proceeding by a guaraiblitem Compensation for the reasonable
value of the guardiaad litem’s services woulde paid by the transferee.

Appointing an independent advisor to assist the payee in assing the financial and leqgal
implications of the transfer.

Even when an adult seeks to transfer his or her own structured settlement in exchange for
an immediate payment, there is a risk that the adult may, particularly if financially
unsophisticated,gree to a transaction that is grosshaitlvised or unfair Currently, under
sections 51703 and 51706 of theGeneralObligationsLaw, the party seeking to acquire
structured settlement payment rights is required to disclose certain financial aspects of the
transaction to the payee and advise the payee to seek independent professional advice regarding
the transfer.Before the courtan approve the transfer, it must find that plageeobtained such
independent advice or knowingly waived it practice, many payees do not obtain independent
professional advice and, without a proper understanding of the transaction, agree toftire trans
despite terms that may be unfander this proposal, if the court determines that the payee is
unsophisticated concerning the legal, tax or financial implications of the transfer, the court would
appoint an independent advisor to counseptngeeabout the terms of the transactiowhere
appropriate, the advisor could also recommend less costly means of meepng the ¢ ° s

financial need.The advisor could also assist the court in making the findings required by
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section5-1706 as to whether theatrsactions inthe best interest of the payee and whether the
discount rate and any fees and expenses are fair and reasonable.

The court would not appoint an independent advisor if it was satisfied that the payee had
already received such advice or untterd the implications of the transfe€ompensation for
the reasonable value of thdvisors services would be paid by the transferee.

Providing that advance payments by the transferee to the beneficiary prior to judicial
approval of the transferareatt he tr ans.feree?’s risk

The Committee considered forbidding altogether advance payments by the funding
company to the beneficiary before the transfer is approved. Because there are situations where
such payments are likely necessary before the court\agdgmocess is complete, however, the
Committee recommends that such payments be permitted but only at the transideso that
the funding company would have no recourse against the beneficiary if the transfer is not
approved.The payee would be salvised prior to receiving the advance paymé&hacing the
risk on the funding company would serve as an appropriate check on abusive and predatory

practices by funding companies who entice beneficiaries with promises of easy and fast money.
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Proposal

AN ACT to amend the general obligations |amrelation to transfers of structured settlements

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Section-5703 of the general obligations law is amended to read as follows:

§5-1703. Required disclosures to pay&t less than ten days prior to the date on which
the payee signs a transfer agreement, the transferee shall providpdgeady first class malil
and certified mail, return receipt requested or United States postal service priority mail, a
separate disclosure statement, in bold type no smaller than fourteen points, setting forth:

(a) the amounts and due dates of skreictured settlement payments to be transferred;

(b) the aggregate amount of such payments;

(c) the discounted present value of the payments to be transferred, which shall be
identified as the “calcul ati on tiefentpaymentsnt v al
under federal standards for valuing annuities
in calculating such discounted present value;

(d) the price quote from the original annuity issuer or, if such price quote is not readily
available from the original annuity issuer, then a price quote from two other annuity issuers that
reflects the current cost of purchasing a comparable annuity for the aggregate amount of
payments to be transferred,;

(e) the gross advance amount and the ahdiscount rate, compounded monthly, used
to determine such figure;

(H an itemized listing of all commissions, fees, costs, expenses and charges payable by
the payee or deductible from the gross amount otherwise payable to the payee and the total
amountof such fees;

(@9t he net advance amount including the stat
in this transaction from the buyer was determined by applying the specified discount rate to the
amount of future payments received by the buyer, lesethleaimount of commissions, fees,

2

costs, expenses and charges payable by you?”;

22



(h) the amount of any penalties or liquidated damages payable by the payee in the event
of any breach of the transfer agreement by the payee; [and]

() a statement that the paybas the right to cancel the transfer agreement, without
penalty or further obligation, not later than the third business day after the date the agreement is
signed by the payeand

(J) a statement that the payee has no obligation to pay back any s@neddrom the

transferee unless and until a court has approved the transfer

§2. Section 51705 of the general obligations law is amended to read as follows:

85-1705. Procedure for approval of transfers.

(&) An action for approval of a transfer of agttured settlement shall be by a special
proceeding brought on only by order to show cause.

(b) Such proceeding shall be commenced to obtain approval of a transfer of structured
settlement payment rightsSuch proceeding shall be commenced:

(i) in the sypreme court of the county in which the payee resides; or

(i) in any court which approved the structured settlement agreement.

(c) The caption of a petition for approval of a transfer of structured settlement payment

rights must identify the transfereethg petitioner and the payee as the respondent.

(d) A copy of the order to show cause and petition shall be served upon all interested
parties at least twenty days before the time at which the petition is noticed to be Aeard.
response shall be servedesst seven days before the petition is noticed to be heard.

[(d)](e) A petition for approval of a transfer of structured settlement payment rights shall
include:

() a copy of the transfer agreement;

(i) a copy of the disclosure statement and proofodite of that statement required
undersectiond 703 of this title;

(i) a listing of each of the pay=edependents, together with each dependent's age; and

(iv) a statement setting forth whether there have been any previous transfers or

applicationdor transfer of the structured settlement payment rights and giving details of all such

transfers or applications for transfer.
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[(e)]() On the hearing, the payee shall attend before the court unless attendance is
excused for good cause.

(g) Notwithstanding any other provision of law, the court shall appoint a guardian ad

litem for t he pavee when the payvee 1S an 1nfa

transferee.

(h) The court shall appoint an independent advisor to cothes@layee about the terms

of the transfer if the court determines that the payee would benefit from assistance in

understanding the legal and financial implications of the transfer and in identifying possible

alternatives to the transfer. The independg&lvisor may also assist the court in making the

findings required under sectionl57 0 6 . The independent advisor’

transferee.

83. Section 51708 of the general obligations law is amended by adding a new
subdivision(h) to read a follows:

(h) In the event that a petition for approval of a transfer of structured settlement payment

rights is denied, the transferee will have no right to recover from the payee any funds that have

been advanced to the payee.

84. This act shall takeffect immediately.
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3. Addressing the Time Within Which a Party May Discontiauélaim
Without Prejudice
(CPLR 3217(a)(D)

The Committee believes that it is necessargddresshe time within which a claim may
be discontinued without prejudic€PLR3 2 1 7 (a) (1) permits such with
before a respons ilnvBDO PIA¢LLR.Pmognix Fauylk3 A.D.38k507. ”

(First Dept., 2014), the First Department was faced with a discontinuance by the plaintiff after a
motion to dismiss had been served but prior to the service of a responsive pléauahd that

the discontinuance was ineffective andualnl i t y , and said “Indeed, i f
‘responsive pleading’ within the meaning of C
discontinue its action without prejudice solely to avoid a potentially adverse decision on a
pendingdi s mi s sal motion. ”

The court was correct in reaching the res@s.Prof. David Siegel noted in his practice
commentary i1in McKinney’s Consolidated Laws, ¢
under CPLR 3211 has already done as much in the litigatrahrfiore) than if she had merely
ans wer ed t hkheproblenpid that tmetcourt was not correct in finding that the
motion to dismiss was a “r Hismpohandtheveds npduppartdi ng”
for a motion to dismiss beingedmed a form of responsive pleading.

Consequently, the law is now confused. Unde®B®© decision, the time within which
discontinuance is permitted should end with the service of a motion to dismiss, but other courts
examining this question will not béle to find support for the conclusion that a motion to
dismiss is a pleading.

This proposal is intended to support the result that was reacheddD@easeand
make it clear to other courts that statutory law supports that rdisdties not converd motion
to dismiss into a pleading, but, rather, amends the statute to provide that discontinuance must be
prior to service of a responsive pleading or a motion to dismiss a Cldigs, it is consistent
with the result reached by the First Departmewt @eates a sound legal basis on which other

courts can reach the same result.
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Proposal

AN ACT to amend the civil practice law and rylesrelation to thenoticeof voluntary
discontinuance

The People of the State of New York, represented in Sandtdssembly, do enact as

follows:
Section 1.Paragraph 1 o$ubdivision(a) ofrule 3217 of theivil practice law and rules
is amendedo read as follows:
1. by serving upon all parties to the action a notice of discontinuance at any time before a

responsive pleading is serveda motion to dismiss the claim is seryved if no responsive

pleading is required, within twenty days after service of the pleading asserting the claim and
filing the notice with proof of service with the clerk of the dpor
82. This act shall take effect on the first of January next succeeding the date on which it

shall have become law
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4. Improving Judicial Economy b&larifying the Procedurgfor Consideration of Motion
to Dismiss aCause ofAction
(CPLR 3211(a)(9)

This measure would ensure that when a party moves to dismiss a complaint for failure to
state a cause of action, and makes arguments addressed to specific causes of action, the court
would be required to decide the viability of each cause of action addras#ile most courts
already do so, the proposal would overrule those decisions that hold that when the notice of
motion seeks dismissal of the complaint generally, it should be denied in its entirety once the
court determines that a single cause ofoacis viable even if particularized arguments are made
in the supporting paper®8y not ruling with respect to each cause of action addressed, courts
following this approach fail to streamline the litigation and thereby undermine judicial economy.
Theyalsomakesettlementnoredifficulty.

IntheC o mmi tview, théproperapproactwasarticulatedoy the First Departmentn
Gamielv. Curtisv. RiessCurtis, 16 AD3d 140 (1stDept2005). Thecourttherestatedthat
“lwhere]amotionto dismissfor failure to statea causeof actionparticularizesachof the
claimsin the complaint,eventhoughit is nominallyaddressedo the complaintasa wholg the
courtshouldtreatthatmotionasapplyingto eachindividual causeof actionalleged...” 1d.

(emphass added). Inasmuchasthe defendaris supportingaffirmationin Gamielmade
particularizedargumentssto the variousclaimsin the complaint,the courtdeniedthe motionas
to certainclaimsbut grantedt asto threeothers,allowing the caseto proceednly onthose
claimsthatwarrantedurtherattentionby thelitigants andthelower court.

Unfortunately notall courtshavefollow this approach.Forexamplejn GreatNorthern
Assocv. ContinentalCasualtyCo., 192 AD2d 976 (3rd Dept1993),reviewof therecordshows
thatwhile the Notice of Motion soughtdismissalof the entirecomplaint,the supporting
affirmation madedetailedargumentssto eachcauseof action. Nonethelss,the Third
Departmentound“[no] errorin SupremeCourts wholesaledenialof [the] motionto dismiss
upontheconclusiornthattwo of the 13 claimsstatedviable cause®f action?” The Courtsaidthe
resultwasdictatedby “clearandwell established precedenin the Third Departmeh This case

demonstratethe needto codify Gamiel
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The SecondDepartmenhadheldthatif particularizedargumentsaremadein an
affirmationin supportof amotionnominallyaddressetb the complaintasawhole,courts
shouldaddres®achcauseof acion. Martirano ConstructionCorp. v. Briar ConstructionCorp.,
104AD2d 1028,1029(2ndDept1984) Whereparticularizedargumentaremadeonly in the
lower courtbrief, however evenif theaffirmationreferenceshe particularizedeasongivenin
thebrief, the courthasdenieda motionto dismissa complaintin its entiretyuponfinding one
causeof actionto beviable.LongIsland Diagnosticimagingv. StonyBrook DiagnosticAssoc,
215AD2d 450(2ndDept1995). It did soin thatcaseeventhoughthe movanthadmadedetailed
argumentsasto eachof 19 cause®f actionin its lower courtbrief.

Theapproactthata motionshouldbe deniedsolong asonecauseof actionis viable
appearso haveits rootsin oldercasedike AdvanceMusic Corp. v. AmericanTobacc 296
N.Y. 79,93 (1946). Thatcaseheld,underthe Rulesof Civil Practicethata motionto dismiss
for insufficiencyseekingdismissalof anentirepleadingmustbedeniedundertherule thata
“demurrerto a ‘declaration containingseveralkcountsshouldbe overruledif anycountis good?’
Thedecisiondid not recognizeanexceptionevenfor casesn which particularizedargumenis
madeasto eachcauseof action. SeeGrieferv. Newman22 AD2d 696 (2nd Dept 1964)
(reachingsameresult“earlyin thelife of the CPLR;’ Prof. Siegel, McKinney’'s Commentaries
3211:26). Somelower courtsrelying on the broadlystatedrule in AdvanceMusichavedenied
motionsto dismissthe complaint-- without anydiscussiorof whethemarticularizedargument
wasmadeasto eachof severalcause®f action-- uponfinding only onecauseof actionto be
viable. E.g, Platav. ParkwayVillage EquitiesCorp., 2013N.Y. Misc. LEXIS 3478(Sup.Ct.
QueengCo.,Junel3, 2013).

Themerefactthata noticeof motionnominally seekingdismissalof the entireComplaint
doesnot needlesslgpecifyby numbereachandeverycauseof actionshouldnot be groundsfor
denyingthe entiremotionuponafinding thata singlecauseof actionis viable. Suchan
approactexaltsform oversubstancandresultsin awasteof the parties time andresources.
Thecritical factorshouldbewhetherthe movanthassetforth argumentssto eachcauseof
action. If particularizedargument@aremade eitherin asupportingaffirmationor an

accompanyingnemorandunof law, the litigants shouldbe entitledto a decisionthateliminates
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claimsthatarenotviable. A decisionaddressingachcauseof actionproperlylimits future
discoverynarrowstheissuesattrial, andenhanceshelikelihood of settlementthusservingthe

interestof judicial economy.
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Proposal

AN ACT to amend the civil practice law and rulesrelation to themotion to dismiss
a cause of action

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Sectionl. Paragraph 7 &ubdivision (a) of section 3211 of the civil practice law and
rulesis amended to read as follows:

7. the pleading fails to state a cause of actios court shall determine the motion with

respectt@ a ch cause of action ambtibmpapesserédnyi n t he mov

memorandum of laynor

82. This act shall take effect on the first of January next succeeding the date on which it
shall have become law
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5. Clarifying Requirements fdfiling Copies ofPrior Headings withCertainMotion

Pagers
(CPLR 2221(dpand(e), 3211¢))

The Committee recommends amendment€RLR 2221 and3211to clarify the
requirements for filing copies of prior pleadings with certain motion pagérs.first proposal,
anamendment to CPLR 2221, would codify case law requirements that a party seeking
reargument, renewal or both must submit with its CPLR 2221 motion a copy of the papers
submitted on the prior motion as well as a copy of the order determinihatsecond
proposal, an amendment to CPLR 3211(c), would codify the case law requirement that a party
seeking relief under CPLR 3211(a) or (b) must submit with its motion a copy of the pleading.
CPLR 2221

Currently,CPLR 2221 does not indicate whether a partkisgereargument or renewal
must submit the underlying motion papetdowevermany courts, including the Appellate
Division, have concluded that a CPLR 2221 motafdilure to submit the underlying motion
papers is cause to deny the CPLR 2221 motioriaiiness to théar,the Committee believes
thatthe requirement that the underlying motion papers accompany a motion for reargument or
renewal ought to be clear and ought to come from the CHIbiR.Committee recommends that
CPLR 2221is the statutevhere a practitioner seeking reargumentenewa)j or both is likely to
find it.

The Committee recommends thntere the party is seeking reargumeintenewa) or
both in a papeifiled action, the burden of complying with this requirement shouldifenost
circumstancesmodest. The partywustsubmit a hard copy reproduction of the underlying
motion papersindeed,many practitioners do this already. In afiled action, thenovant could
upload the underlying motion papers as an exhibit to the CPLR 2221 motion or simply reference
the efiling system docket number(s) of the previously filed papsesCPLR 2214[c] {Except
when the rules of the court provide otherwise, in-fifed action, a party that files papers in
connection with a motion need not include copies of papers that were filed previously
electronically with the court, but may make reference to them, giving the docket numbers on the
e-filing system”]). This meaure would add eeference to CPLR 2214(d¢p makeplainthe
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intent under CPLR 2214[chat a CPLR 2221 movant in affiled case can discharge his or her
burden to include a copy of the underlying motion papers by making reference 4filitiee e
systemdocket numbers of the previoushfiled submissions.
CPLR 3211
It is incontrovertible thatite court must have a copy of the pleading to adjudicate a
motion to dismiss that pleading. So, a party seeking relief under CPLR 3211(a) or (b) should be
required to support its motion with a copy of the pleadilgo, CPLR 3211 and 3212 are
kindred statutes that are often invoked together. The proposed amendment would provide
greater symmetry between those two statutes.
In addition there are a numbef decisions that have already imposed a subimit
pleading requiremenge(g, Alizio v Perpignanp225 AD2d 723 [1996]1501 Corp v Leilenok
Realty Corp 2015 WL 2344489 [Sup Ct, Queens County 20E#bs v Kings Auto Show Inc
2015 WL 1442374 [SuptCKings County 2015]tawlor v Torchmark Corp 2015 WL 7291050
[Sup Ct, Kings County 2015%ee alscternstein v Metropolitan Ave. DelLC, 2011 WL
2610520 [Sup Ct, Kings County 2011Plaintiffs are correct that failure to annex the complaint
is a pocedural defect, but defendants have sufficiently cured the defect by supplying the
complaint in the reply])). TheCommittee believes that practicing attornexsild be better
served if a rule requiring the submission of a pleading on a CPLR 321Inm@tsoclearly set
forth in the CPLR instead of the annotations to it. CPLR 2214(c), which providé$tihat
moving party shall furnish all other papers not already in the possession of the court necessary to
the consideration of the questions involVeskemingly requires a party moving under CPLR
3211(a) or (b) to submit the pleading. But much of the procedure governing motions under
CPLR 3211(a) and (b) is provided by CPLR 3211 itssfgubdivisions [c] and [e]). Any
procedural requirements ratag specifically to CPLR 3211 should be contained in that statute.
The burden on the CPLR 3211 movant is minimal: submit the pleading. In a paper filed
action, the movant would submit a hard copy of the pleading as an exhibit;-filehaction,
themovant could upload the pleading as an exhibit to the motion or simply refereneilitiee e
system docket number of the previously filed pleadsegCPLR 2214[c] {Except when the
rules of the court provide otherwise, in afiled action, a party thdiles papers in connection
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with a motion need not include copies of papers that were filed previously electronically with the
court, but may make reference to them, giving the docket numbers offilthg systent]).
This measure addsreference to MR 2214(c)to makeplaint hat st athata@LR i nt en
3211 movant in an-Bled case can discharge his or her burden to include a copy of the pleading
by making reference to thefdéing system docket number of the previoustfiled pleading.

The clarity andgpredictability that tis measurevill provide outweigh significantly any
modestburden imposed by ¢hamendment. The Committee recognizesttieae may be
situations where submission of all of the underlying motion papers may not betedma
necessaryHowever, it rejects the alternative approachiniting the rule to requirsubmission
of solelythoseprior papers that are necessary to decide the m@iimteniablytheremay beno
benefit to requiring submission of papers (potdhtivoluminous ones) that are unrelated to the
issues rais@dbecause theourt is free talirect otherwise. fle Committee takes note firmly that
(1) the Court has discretion tiispense with the requirement that a CPLR 2221 movant submit
all underlyingmotion papers aio overlook a movans failure to failure to file some or all of the
underlying motion pape@nd(2) the authority under CAR.3212(b)for a court to gerlook a
movants failure to submit a pleading in support of a motion for summary jadgapplies with
equal forcaunderCPLR 3211
Regulatory Reform

It is of great concern to the Committee that there exists a pracsoeni@ courts to deny
motions ine-filed case®n the ground that the movants did not provide the court‘witiiking
copied (see22 NYCRR 202.80(d)(4)). The ter m “working copies” has
CPLR, yet at this time it is recognized widely in practice and exists in court rules. Therefore, the
Committee recommends, as a companion to this statutoryuneeas amendment of the
Uniform Rulesof the Supreme and County Coudsprovide for d‘safe harbdt provision
requiringa court, prior to denying a motion on the basis that the movant did not provide a
working copy, to provide the movant with a brieflaycure period.(SeeV. Recommendation

to Certain RegulationdleasureNo.1).
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Proposal

AN ACT to amend the civil practice law and rules, in relatiomtdgion papers

The People of the State of New York, represented in Senate and Assembly, @ enact

follows:

Sectionl. Paragraphs (d) and)(of rule 22210f the civil practice law and ruke®
amended to read as follows:

(d) A motion for leave to reargue:

1. shall be identified specifically as syand be accompanied by the motion papers

submited on the prior motion and the order from which reargument is sought, except as provided

in subdivision (c) of rule 2214 or otherwise directed by the court

2. shall be based upon matters of fact or law allegedly overlooked or misapprehended by
the cout in determining the prior motion, but shall not include any matters of fact not offered on
the prior motion; and

3. shall be made within thirty days after service of a copy of the order determining the
prior motion and written notice of its entrirhis rule shall not apply to motions to reargue a
decision made by the appellate division or the court of appeals.

(e) A motion for leave to renew:

1. shall be identified specifically as sya@nd be accompanied by the motion papers

submitted on the prior mioih and the order from which renewal is sought, except as provided in

subdivision (c) of rule 2214 or otherwise directed by the court

2. shall be based upon new facts not offered on the prior motion that would change the
prior determination or shall demstrate that there has been a change in the law that would
charge the prior determination; and

3. shall contain reasonable justification for the failure to present such facts on the prior
motion.

82. Subdivision(c) of rule 3211 of the civil practidaw and rules is amended to read as

follows:
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(c) [EvidenceBupportingoroof; evidencgpermitted; immediate trial; motion treated as

one for summary judgmenf motion made under subdivision (a) or (b) shall be supported by a

copy of the pleadings and byher available proof, except as provided in subdivision (c) of rule

2214 or otherwise directed by the coutdpon the hearing of a motion made under subdivision

(a) or (b), either party may submit any evidence that could properly be considered ona motio
for summary judgmentWhether or not issue has been joined, the court, after adequate notice to
the parties, may treat the motion as a motion for summary judgmkatcourt may, when
appropriate for the expeditious disposition of the controversyr ordeediate trial of the issues
raised on the motion.

83. This act shall take effect immediately and shall apply to motions filed on or after

such effective date.
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6. Addressing Service of Certain Notices of Claim
(Gen. Municipal L. 80-e(1)(b) and(3)(c))

The Committee recommends amendmerGeneral Municipal Law $0-(3)(c) to
provide that service of a notice of claim upon the incorrect municipal entity will be deemed
compliant with the statute whéh) the correct entity ismely apprised of the notice of clajm
and, (2) that entity or one acting on its behalf or with its knowledge demands that the claimant or
another individual with knowledge be examined with respect to the matter.

The Committee additionally recomnasitha General Municipal Law 80-e(1)(b) be
amended to clarify those circumstances in which the plaintiff who also wishes to directly sue an
employee of the public corporation must identify the employee by name in the notice of claim.
The proposed amendmentwd provide that such identification is not required unless (1) the
plaintiff knew or could have with due diligen
allotted for service of the notice of claim, and (2) the public entity was prejudiced in it
investigation by reason of the plaintiff’>s fa
claim.
Current Law Regarding GML 850-&(3)(c) [Service Issue]

General Municipal Law 85@(3)(c) provides that when a notice of claim is timely served
“but 1n a manner not 1n compliance with the p

(13

nonetheless valid 1f the public corporation
claimant or any other person interested in the claim be examined in tegardi t . ”

Although that provision could conceivably have been construed so as to permit
commencement of an action where the plaintiff
the “right” municipal entity warsfthewrangdntity a ppr i
timely forwarded the notice to the right entity), the Court of Appeals ruled otherwise in
Scantlebury v New York City Health and Hosps. GariNY3d 606 [2005] The Court there
held that the provision applies only in the instamcesiich the plaintiff served the correct entity

but did so i1incorrectly. The Court reasoned t

plaintiff from the consequences of serving a notice of claim on the wrong public entity, one
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would expecttoif nd s ome comment somewhere in the 1egi
at 613).

So, inScantleburytself, where the plaintiff intended to sue New York City Health and
Hospitals Corporation (“HHC”) but toleroftthead ser
City of New York, HHC was deemed entitled to summary judgment for that reason even though
(1) it timely learned of the claim, and (2) it demanded and received an examination of the
plaintiff pursuant taGeneral Municipal Law §0-h.

It shoul be noted that the impact 8€antleburywas partly ameliorated by the 2012
amendment which created a mechanism by which the plaintiff could file the notice of claim with
the secretary of state in lieu of serving it upon the municipal entity. L. 203@0c.The
problem is that many plaintiffs continue to serve the entity itself, or try to do so. The plaintiff in
such cases generally has no idea of the service defect until the time to correct the error has
passed. In such cases, the municipal entib@sinue to prevail as a matter of law even in those
instances in which they were timely apprised of and in fact investigated the claim.

The Proposed Amendment of GML $0-e(3)(c) [Service Issue]

The proposed amendment reflects a compromise. A muhaifity that wagimely
apprised of the clairnould no longer obtain dismissal based upon the service deifeat
another entity acting on its behalf or with its knowledge demanded that the plaintiff or another
person with knowledge appear for a GIR0-h examination.
Current Law Regarding GML 8 50-&(1)(b) [Naming Issue]

Although the plaintiff will often choose not to directly sue the municipal employee in
those instances in which the public corporation would stand vicariously liable for the eenploye
conduct, plaintiffs sometimes seek to sue the employee as well. This occurs, for example, in
some cases involving alleged police misconduct, motor vehicle accidents, and also in some
medical malpractice actions.

While current GML &0-¢(1)(b) specifies those circumstances in which a plaintiff who

sues only the employee and not the employer must serve a notice of claim, it does not specify
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whether the employee must be identified by name in those cases in which the plaintiff sues the
public corporation sawell as the employee.
This has given rise tasplit of authority between the departments of the Appellate
Division. The First Departmenthasrdle t hat “ Gener Hlenmdkesa i ci pal Law
unauthorized an action against individuals who have notbeendami n a notice of ¢
Tannenbaum v City of New YpA0 AD3d 357, 358 [1st Dept 2006]. The Third and Fourth
Departments have reached the opposite conclusi@odwin 105 AD3d 207, 216 [4th Dept
2013]; Pierce v Hickey129 AD3d 1287 [3d Dept 2015Although the Second Department has
apparently not addressed the issue recently, it too subscribed to the latteBeteavone v
Nassau Countys1 AD2d 980, 981 [2d Dept 1976@],f/ A1 N¥2d 844 [1977].
It should be noted that the dispute relates gatethe content required in the notice of
claim, not to the persons on whom it must be served or the manner in which it must be served.
With respect to those cases in which the plaintiff wants to sue the public corparatiam
employee of the corpoian, it is clear in all departments that a notice of claim is required (since
the public corporation is itself a defendant) and that the notice is served only upon the public
corporation itself.
The Proposed Amendment Of GML $0-e(1)(b) [Naming Issue]

2

Once again, the Committee’s proposal reflec
employee must be identified by name in the notice of claim in order for the plaintiff to directly
sue that individual (the First Department rule) or that such is remjuarement (the Third and
Fourth Department view), the proposed amendment would provide that such is not required
unless (1) the plaintiff knew or with due dil
name, and (2) the public corporation wasréiy prejudiced in its investigation of the claim.

The Committee feels, first, that the proposal represents a sensible and fair balance
between the competing concerns, and, second, that the public corporation is best situated to show

that it was prejudied (as opposed to the plaintiff having to prove the negative).
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Proposal

AN ACT to amend the general municipal law, in relation to service of certain notices of claim

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision (1)(b) of section-8®f the general municipal law is amended to
read as follows:

(b) Service of the notice of claim upon an officer, appointee or employee of a public
corporation shall not be a condition precedent to the commencement of an action or special
proceeding against such person. If an action or special proceeding is commemntgidsagh
person, but not against the public corporation, service of the notice of claim upon the public

corporation shall be required only if the corporation has a statutory obligation to indemnify such

person under this chapter or any other provisidawf If an action or special proceeding is
commenced against such person and against the public corporation itself, the notice of claim

need not identify the person by name unless (1) the plaintiff knew or with due diligence could

have discoveredthepewbh n’ s name within the time allotted

(2) the failure to identify the person by name prejudiced the public corporation in its

investigation of the claim

§2. Paragraph (c) ofubdivision 3of section 56e of the genl municipal law is
amended to read as follows:

(c) () if the notice is served within the period specified by this section, but in a
manner not in compliance with the provisions of this subdivision, the service shall be valid
if the public corporation ainst which the claim is made demands that the claimant or any
other person interested in the claim be examined in regard to it, or if the notice is actually
received by a proper person within the time specified by this section, and the public
corporationfail] fails to return the notice, specifying the defect in the manner of service,
within thirty days after the notice is received.

(2) if the notice is served within the period specified by this section, but not upon

the correct public corporation, thergee shall be deemed to have been made upon the
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correct public corporation if that corporation was apprised of the notice ofwigim the

time specified by this section atitk corporation or another entity acting on its behalf or

with its knowledgedemands that the claimant or any other person interested in the claim

be examined in regard to it.

83. This act shall take effect on the first day of January next succeeding the date on

which it shall have become law and shall apply to all notices whdarved on or after that date.
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I1l. Modified Measures

1. Regarding Reliednd Substitutiomf Counsel
(CPLR 321(b), (cand(d) (new))

The Committee recommends an amendment to clarify the procedures for a change of
counsel during litigation, either by substitution of a new attorney with the consent of the party or
by withdrawal of an attorney such that a party will become unrepresehtedoroposal is
intended to resolvambiguity in the current language gmcedural problems arising under the
current statute when(1) a party terminates the attorrelient relationship and elects to proceed
pro serather than appear by new counsg);d motion to withdraw by an attorney of record is
premised on privileged information; or (3) the attorney of record is a law firm that has dissolved.
The proposal would amend the existing subdivisions of CPLR 321(b) to provide distinct
procedures for &h scenario: under subdivision (b)(1), a party will continue to be represented by
an attorney via a substitution of counsel and, under subdivision (b)(2), a party il beonce
the representation ends. The amendments would amend subdivision échimmpthe death or
disability of the attorney, to apply only to solo practitioners, and would add a new subdivision
(d) to address the responsibilities of the members of a dissolved law firm that had been attorney
of record.

321(b)

The current language of CPLR 321(b)(1) can be read to mean that an attorney and his or

her client may file and serve a consent to change counsel which makes the party his or her own

2

“counsel, when 1 n pr a @roseclfdhe atbrrey anciclientfailto s n o w
file a consent form, then opposing counsel is left uncertain about how to proceed with a party

who, on the record, remains represented by an atto®eg.Farage v Ehrenber§j24 AD3d 159

(2d Dep’t 2014) ( e mpdtectsadvense partiesdrdm tlie Riic®tairity2ofl.  «
when or whether the authority ofSeagene@liPaubs i ng
.Marx,So You Think You’'re Relieved?NYXIRPILJRec3 21 Rep
12, 2014, at 4.

Unde the proposal, subdivision (b)(1) would apply only when a party will continue to be
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represented in the litigation, albeit by a new attorney of record by means of substitution. This
subdivision may not be used where the party will contproesebecause he ter m “at t or 1
record” does -mepresentedparty,thereby eliminating the possibility mioese
representation if a consent is not filed. It includes a new requirement that the incoming attorney
or firm also signtheconsenttoe$ s t i t ut i on f or m. The new attor
would operate as the appearance of the new attorney of record, thereby serving as notice of the
substitution and promptly notifying the court and opposing counsel of the identity of the new
atorney.

Subdivision (b)(2) would govern every situation in which withdrawal of an attorney will
result in a represented party now appeapirayseor in which counsel can be appointed or
changed only by order of the coufthus the subdivision would ply if a party discharges the

[13

attorney, i.e. , the c¢client consents” to with
terminating the representation. Because a motion would be required, the court can confirm that
the circumstances under whittte attorney seeks permission to withdraw are consistent with the
attorney’s ethical obligations when terminat.i
the Rules of Professional Conduct (RPCY. Palmieriv. Biggiani 1 08 AD3d 604 (3d
20143) (reinstating cause of action under Judiciary Law 8487 where attorney allegedly deceived
court in motion to withdraw)Diaz v. N.Y. Comprehensive RadiolpBy.LC 43 Misc 3d 759 (S.
Ct. Kings County 2014) (revi e wdedlackafmeribta ney’ s
action).

The amended subdivision would permit the court to grant the motion on the papers,
including any opposition, alone. However, where a motion to withdraw requires closer scrutiny
to determine whether it should be grantedemied, the court might need more information,
including possibly confidential information protected by, for example, other provisions of the
CPLR or ethics rules governing attorpgient relations.SeeN. Y. St ate Bar Ass’n
(2015). To prevermpublic disclosure of any confidential information and to preserve the
impatrtiality of the tribunal presiding over the action, the amended rule would require that, if the
court does not grant the motion on the papers alone, then it must refer the matiothey

judge, who may require disclosure to the court of the information to determine the motion.
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When a motion is referred for determination, the papers and proceedings would be sealed to
maintain the confidentiality of the information and may be sednlwy the party whose attorney
seeks to withdraw.

To assist the court in managing the proceedings and to prevent overreaching by opposing
counsel, the subdivision would include an automatic tuety stay of proceedings, except as
otherwise ordered byé court, to enable a party to exercise the option to retain new counsel
after a court approves a motion to withdraw. An explicit authorization for a stay comports with
the practice already undertaken by some courts to issue a stay or to rely onithe stay
subdivision (c)See, e.qFanvSabin 125 AD3d 498 (1st Dep’t 2015
Stasiakv Forlenza 84 AD3d 1214 (2d Dep’t 20Shrlo) (citing
PinzurvPinzuyy 59 A.D.3d 607 (2d Dep’t 2009) (citing

b

has discretion to proceed where c¢client’s volu
321(c)

Subdivision (c) would be amended to apply only to a solo practitioner, whabe dea
removal, or disability would leave the party without an attorney. Where the attorney of record is
a firm, other attorneys in the firm would assume responsibility for termination of the
representation. A new subdivision (d), governing dissolutionfiofre would apply in all
instances other than a solo practitioner.
321(d)

This new subdivision would address those situations in which a party is represented by a
firm and the firm itself dissolvesSeeR P C 1. 0 ( h) (definitilWnderof “fir
the ethics rules, an attorney is obligated to take reasonable steps to avoid prejudice to the client.
SeeRPC 1. 16(e) (“[e]ven when withdrawal 1s othe
of representation, a lawyer shall take steps, t@xtent reasonably practicable, to avoid
foreseeable prejudicseealsod.It.hle6 (rdi)g h(t“sWhoefn tohred ecrle
a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the
representatiofi). In applying these precepts to dissolution, courts have helaltthatighbasic
principles of partnership law normally would absolve the members of a firm from the obligation

to conduct any post dissolution busingks, attorney ethics rules imposeantinuing post
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dissolution responsibilityThe duty to avoid prejudice to the client of a dissolved firm required
the members of the dissolved firm to take steps such as precluding the adverse consequences of
a statute of limitation expiring after tlaéssolution,Vollgraff v Block 117 Misc 2d 489 (Sup. Ct.
Suffolk County 1982), and opposing a motion to dismiss and a motion to require a defendant to
post a bondRLS Assocs. v United Bank of Kuwdit7 F Supp 2d 417 (S.D.N.Y. 2006).

But where a firmg attorney of record, dissolution of the firm ordinarily means no
individual attorney affiliated with the firm has the authority to represent the party. Current
CPLR 321 provides no express guidance when a firm dissolves about how to withdraw from the
acton and facilitate the appearance of successor counsel.

New subdivision (d) would address this problem by formally requaipgrtner,
shareholderome mber of the dissolved firm to protect
withdraw(see 22NYCRR 81200[Rules of Professional Conduct]; Rule 1.0 (May,
2013)(definition of partner)) Courts have supported this approach in the past given the
responsibility of the me mbBbeefoligraff, b17 Misc2di48% p t he
RLS AssocsLLC, 417 F Supp 2d 417 (citindollgraff); seealscAs s °n o f t he Bar of
N.Y. Comm. on Pr of ’-8(coflectingicases). Elhelfarmes me@hers would 8 8
be allowed to appoint one from among them with the responsibility for perfptms
responsibility. If no motion is required because the client has retained new counsel, such counsel
can appear as attorney of record by serving a notice of appearance stating that the firm that
previously was attorney of record dissolyatdsuch suation ro action is required by a member

of the dissolved firm to complete the substitution under subdivision (b)(1).
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Proposal

AN ACT to amend the civil practice law and rules, in relation to the substitution or withdrawal
of an attorney

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1.Subdivisiongb) and (c) okection 321 of the civil practice law and rules are
amended and a nesubdivision(d) is added to read as follows:

(b) [Change]Substitutionor withdrawal of attorney.

1. Unless the party is a person specified in section 1201, an atfofmegord]may [be

changedpubstitute for an attorney of recdsy filing with the clerk a consent to tighange]

substitutionsignedby the retiringattorneyland substitutingattorneysand signed and

acknowledged by the partyNotice of such [changejubstitutionof attorney shall be given to the
attorneys for all parties in the action or, if a party appears without an attorney, to the party.

2. (i) [An attorney of record may withdraw or be changé@h attorney of record seeks

to withdraw with orwithoutth@ a r t vy’ s consent, and as a conseq

without an attorney, or where an attorney of record may be substiytader of the court in

which the action is pendinfiipor] the attorney shall makemaotionon such notice to the [client

of the withdrawing attorneyparty, to the attorneys of all other parties in the action or, if a party
appears without an attorney, to the party, and to any other person, as the court maypinect.

service of such motion, no further proceeding shatbken, without leave of the court, in the

action against the party whose attorney has moved to withdraw, until thirty days after service by

b

anvy partyv of notice of entrvy of the court S 0

(ii) If an attorney moving pursuant toishparagraph certifies in writing to the court that

the basis for the motion includes information that is confidential, then the motion, unless granted

by the court on the motion papers, must be referred to another judge who may require disclosure

of suchconfidential information prior to reaching a decisidfthere such a referral is made, the

proceedings on the motion shall be closed and its record shall be sealed from all persons,

including the referring court, except the parny information disclosg pursuant to the
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referred judgés direction shall for all other purposes remain confidential.

(c) Death, removal or disability of attorney. If an attornéyecord who is a sole

practitionerdies, becomes physically or mentally incapacitated, or isveth suspended or
otherwise becomes disabled at any time before judgment, no further proceeding shall be taken in

the action against the party for whéhe] the attorney hasppeared, without leave of the court,

until thirty days after notice to appoint@her attorney has been served upon that party either
personally or in such manner as the court directs.

(d) Dissolution of law firm.Where the attorney of record is a law firm that dissolves, any

successor attorney may appear as attorney of recomhang on all other parties and filing a

notice of appearance which states that the firm that was attorney of record dissopeatihef

shareholder omember of the dissolved firm may make a motion for withdrawal under the

procedures authorized by suNddion (b) of thissection

82. This act shall take effect immediately.
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2. Addressing Subpoenaed Documents for Trial
(CPLR 2305)

The Committee has studied the procedures by which records intended for use at trial are
produced pursuant to a subpoeliaes tecumThe Committee believes that counsel should have
the option of having trial material deliveredth® attorney or selfepresented party at the return
address set forth in the subpograher than to the clerk of the court. This is especially true
where the materials are in digital format and can be delivered on a disk or through other
electronic means.

In this proposalCPLR 2305 would be amended aolda new subdivision (d) providing
that where a trial subpoena directs service of the subpoenaed documents to thecattmifhey
represented party at the return address set forth in the subpamms, of the subpoena shiadl
served upon all parties simultaneously and the party receiving such subpoenaed records, in any
format, shall deliver a complete copy of such records to all opposing ceunasse i
represented parties, where applicafdethwith in the same format.

The amendment, which has no fiscal impact upon the state, would be effective

immediately and apply to all actions pending on or after such effective date.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to a subpoeeramfls for trial

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. Section 2305 of the civil practice law and rules, is amended by adding a new
subdivision (d) to read as follows:

(d) Subpoenaduces tecum for a trial; service of subpoena and delivery of records. Where

a trial subpoena directs service of the subpoenaed documents to the ait@elérepresented

party at the return address set forth in the subpeeoepy of the subpoena shia¢ served upon

all parties simultaneously and the party receiving such subpoenaed records, in any format, shall

deliver a complete copy of such records in the same format to all opposing ammhself

represented parties, where applicafdethwith.

82. This act shall take effect immediately and apply to all actions pending on or after

such effective date.
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3. Addressing the Procedure fdacating a Default JudgmeWhere the Party in Default
Was Not Provided WitiNotice
(CPLR3215(g)(1)

The Committee recommenda amendment to CPLR 3215(g)(1) to resolve questions
under current law regarding the procedure for a party in default who was not provided notice.
Also, the Committee believes clarification of current case law iessacy to avoid reliance upon
a decision holding that failure to give mnotic
deprives the court of authority to entertain
Paulus v. Christopher Vacir¢d28 A.D 3d 116, 126 (App. Div. 2d Dept., 2016)he
Committee agrees with the decision insofar as it vacated the default, but believes it is error to
rule that there was no jurisdiction. The Committee proposes an amendment to require that the
party in defaulivho was not served with notice of the default shall be entitled to have the default
judgment vacated if that party acts within 60 days after learning of its étryproof of merit
shall be required of such a party in support of the vacatur.

Following the required vacatur of the default judgment, the court will have the discretion
to consider the procedural posture of the case, including, but not limited to (1) denial of the
motion for default, without prejudice, permitting the motion to be made agaim prior notice;

(2) considering the underlying motion for the default judgment, with an opportunity for the
defaulting party to be heard on the motion; or (3) permitting the defaulting party to cure the
default.

The time to make the applicationvacate the default judgment should not be unlimited.
Sixty days after learning of the entry of the judgment should give the defaulting party sufficient
time to contact a lawyer and make the application. This bright line time limit is preferable to a
moreflexible standard, which may entail litigation on whether the standard is met.

This measure woulddal an additional sentence at the end2if5{g)(1) to read as
f o1 1 dMeen such notice is required but not given and judgment is entered, an applation
vacate the judgment brought by the party entitled to receive notice shall be granted, provided

application is made within 60 dagfter havingobtained knowledge of entof the judgment.

49



Proposal

AN ACT to amend the civil practice law and rylesrelation to thdailure to provide notice of a
default judgment

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1.Paragraph (1) of subdivision (g) of section 3215 of th# gractice law and
rules is amendetb read as follows

1. Except as otherwise provided with respect to specific actions, whenever application is
made to the court or to the c¢clerk, any defend
notice of the time and placé the application, and if more than one year has elapsed since the
default any defendant who has not appeared is entitled to the same notice unless the court orders

otherwise. The court may dispense with the requirement of notice when a defendans who ha

appeared has failed to proceed to trial of an action reached and called faVtr&l. such notice

is required but not given and judgment is entered, an application to vacate the judgment brought

by the party entitled to receive notice shall be gramieavided such party acted with60 days

after havingpbtained knowledge antry of the judgment.

82. This act shall take effect immediately and shall apply to any application made on or
after such effective date.
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4. PermittingAppellateReview of a Norfinal Judgment or Order I@ertain
Circumstances
(CPLR 5501(e) (new))

This proposal would add a new subdivision (e) RLR &501 in relatiorto the scope of
review of nonfinal judgments and orders. It would also perapipellate review of a nefnal

(13

judgment or order that does not necessarily
This proposal is designed to address two problems that arise under the current law. First,
there is substantial confusion in the case lawastovdmfi nal judgments “nece
a final judgment. This matter was most recently illustrated by the Court of Appeals decision in
Oakes v. PateR0 N.Y.3d 633 (2013), where the Court acknowledged that its rulings as to what
“necessariel y valfgfmemtts ™ mtaly hdoAt 644) And, intparticas, n s i s t e n
with regard to orders granting or denying the amendment of pleadings, the application of the rule
has been “par tdiAdding tothé problems, the Gogrt@ékesoverrded cases
setting a brightine standard that orders relating to amendments of pleadings were never orders
necessarily affecting a final judgment, leaving the issue to be decided onla/aas® basis.
Id.
This uncertainty in the case law is ampliystrated by two recent articles in thew
York Law JournaJsee Thomas R. Newman and Steven J. Ahm
Affects’” Requirement of CPLR 5501 (NYLJ, Nov.
Interactions: Interlocutory Appeals anadgments (NYLJ, Nov. 19, 2012)].
Under the current law, a careful litigant will take an interlocutory appeal of any order
where there is a question as to whether that order necessarily affects the final judgment. This is
true even in cases wheramight be more prudent to await the final judgment before taking the
appeal, either because the matter will ultimately become moot or because the issue will be more
fully developed and would be better understood by the appellate court when the appeal is tak
in the context of a final order. Nonetheless, the uncertainty underlying what necessarily affects
the final judgment prevents the careful litigant from waiting with regard to any such appeal.
With this change, parties would preserve the right to dgblaaterlocutory orders until appeal

from the final judgment.
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Eliminating the requirement that an appeal necessarily affect the final judgment would
not increase the work load of the appellate court. Indeed, it may well reduce the number of
interlocuory appeals since litigants will not be compelled to file an interlocutory appeal on
matters that do not or may not affect the final judgment. Once the final judgment is entered, that
appeal could become moot or of little consequence and therefore nelddger require the
involvement of the appellate court.

The second problemisthesulto f t he Court o f MatterpfAhol38 > s de ¢
N.Y.2d 241 (1976), in which th@ourt held that an appeal from an interlocutory order
immediately terminas with the entry of a final judgment. In certain circumstances, this can
eliminate a party’s righfti tal aprmpdedrd adee sr eva te w
affect” the final judgment. For e xditiggntl e, an
would not necessarily affect the final judgment, so it would not be subject to review in the
context of an appeal from the final judgment. Likewise, an order dismissing eclaimssor
third-party claim for indemnification may not necessarifget the final judgment and such an
appeal would terminate upon final judgment in favor of the plaintiff. Thus, even if an appeal
from such an order had been fully briefed and argued, but not decided, at the time of the entry of
judgment, appellate rewewould be foreclosed. Even in the case where the order appealed

from necessarily affects the final judgment,

judgment, resulting in a tremendous waste of
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Proposal

AN ACT to amend the civil practice law and rules, in relation to the scope of
review of nonfinal judgments and orders

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Section 5501 tife civil practice law and rules, subdivision (c) as amended by
chapter 474 of the laws of 1997, is amended to read as follows:

85501. Scope of Review. (a) Generally, from final judgment. An appeal from a final
judgment brings up for review:

1. any ronHinal judgment or ordefwhich necessarily affects the final judgmient
including any which was adverse to the respondent on appeal from the final judgment and which,
if reversed, would entitle the respondent to prevail in whole or in part on that,gppealed
that such notfinal judgment or order has not previously been reviewed by the court to which the
appeal is taken;

2. anyorder denying a new trial or hearing which has not previously been reviewed by
the court to which the appeal is taken;

3. any ruling to which the appellant objected or had no opportunity to object or which
was a refusal or failure to act as requested by the appellant, and any charge to the jury, or failure
or refusal to charge as requested by the appellant, to whirtsheobjected;

4. anyremark made by the judge to which the appellant objected; and

5. a verdict after a trial by jury as of right, when the final judgment was entered in a
different amount pursuant to the respondestipulation on a motion to saside the verdict as
excessive or inadequate; the appellate court may increase such judgment to a sum not exceeding
the verdict or reduce it to a sum not less than the verdict.

(b) Court of appealsThe court of appeals shall review questions of laly,@xcept that
it shall also review questions of fact where the appellate division, on reversing or modifying a
final or interlocutory judgment, has expressly or impliedly found new facts and a final judgment
pursuant thereto is entere®@n an appeal pauant to subdivision (d) of section fifgyx hundred

one, or subparagraph (ii) of paragraph one of subdivision (a) of sectierikftyindred two, or
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subparagraph (ii) of paragraph two of subdivision (b) of sectiondikyhundred two, only the
nonfinal determination of the appellate division shall be reviewed.

(c) Appellate division.The appellate division shall review questions of law and questions
of fact on an appeal from a judgment or order of a court of original instance and on an appeal
from an order of the suprenoeurt, a county court or an appellate term determining an appeal.

The notice of appeal from an order directing summary judgment, or directing judgment on a
motion addressed to the pleadings, shall be deemed to specify a judgoresaigoorder

entered after service of the notice of appeal and before entry of the order of the appellate court
upon such appeal, without however affecting the taxation of costs upon the dppesalewing

a money judgment in an action in which an iteed verdict is required by rule forgne

hundred eleven of this chapter in which it is contended that the award is excessive or inadequate
and that a new trial should have been granted unless a stipulation is entered to a different award,
the appellateigision shall determine that an award is excessive or inadequate if it deviates
materially from what would be reasonable compensation.

(d) Appellate term.The appellate term shall review questions of law and questions of
fact.

(e) Nonfinal judgmentsand orders. The entry of a final judgment shall not affect the

appealability of ay nonfinal judgment or order.

82. This act shall take effect on the first of January next succeeding the date on which it

shall have become law and apply to all actiom&menced on or after such effective date.
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IV. Previously Endorsed Measures

1 AddressingAuthentication of Materials Obtained During Discovery
(CPLR 45%10-a)

The Committee recommends adoption of this proposal to eliminate the needless
authentication burden often encountered by litigants who seek to introduce into evidence
documents or other items authored or otherwise created by an adverse party who prodeced th
materials in the course of pretrial disclosure.

It is fundamental, of course, that the genuineness of a document or other physical object
must be established as a prerequisite to its admissibility when the relevance of the item depends
upon its sowe or origin. SeeBarker & AlexanderEvidence in New York State and Federal
Courts89:1 (2d ed. 2011). But evidence of such authenticity should not be required if the party
who purportedly authored or otherwise created the documents at issue hasaaireiigyl their
authenticity. And if a party has responded to a pretrial litigation demand for its documents by
producing those documents, the party has indeed implicitly acknowledged their authenticity.

Thus, in such cases, the presentation of evideficee ut hent i city is a waste
an unnecessary burden on the proponent of the
objection to admissibility for “lack of authe
overruled. But often it is ipthus warranting remedial legislation. The proposed statute codifies

and expands upon casev that has been overlooked by many New York courts, practitioners,

and commentators.

The idea that a party’s pr odu enticdatethemoif hi s
a specific application of the general rule that the authenticity of a document may be established
by circumstantial evidenceSeePeoplev.Myers 8 7 A. D. 3d 826, le&€t8 (4t h
appeal deniedl7 N.Y.3d 954 (2011). The Nevork Court of Appeals recognized the
probative value of a part yDriscollprrTrodHousing Auth o f it
6 N.Y.2d 513 (1959), where the 1ssue was the
describing the status ofcavil service employee. The card was produced by the civil service
commi ssion from i1its files, where 1t had been

authenticity must be presumed, or we have presumed wrongdoing rather than honesty on the part
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of the pubdlaisd9 e iCadwmrlt™s ruling was bolsterec
regularity that attaches to the acts and records of public agencies, but the authebtyeation
production doctrine was also recognized with respect to privatersots inRuegg v. Fairfield
Securities Corp.308 N.Y. 313, 320 (1955). There, the Court observed that the authenticity of a
copy of a letter “produced from defendant’ s o
Several recent federal cases have likewise heldathatty can satisfy the requirement of
aut hentication based on the opposing party’s
proceedings. For example, the courBieda v. JCPenney Communications, JA€@95 WL
437689 n.2 (S.D.N.Y. 1995), heldthaf t ] he mere fact that Defendar
the documents 1in question i1is at least c¢circums
See als®enison v. Swaco Geolograph €841 F.2d 1416, 1423 (10th Cir. 199%))yder v.
WhittakerCorp., 839 F.2d 1085, 1089 (5th Cir. 198B)C v. Hughes710 F.Supp. 1520, 1522
23 (N.D.Tex. 1989).
The actof-production doctrine in Fifth Amendment jurisprudence provides further
support for the principle that a party who produces papers in resjpoasiéigation demand for
papers written by him or her implicitly authenticates those papers. For example, the Court of
Appeals noted ifPeople v. Defore hat “a [ criminal] defendant 1is
Amendment] from producing his documentsesponse to aubpoena duces tecufor his
production of them in court would be his voucher of their genuineness 242 N. Y. 13,
(1926),cert. denied270 U.S. 657 (1926) (internal quotation marks and citation omitted) (italics
added).See als@J.S.vHubbell 530 U.S. 27, 36 (2000) (“By »pr
compliance with a subpoena, the witness would admit that the papers existed, were in his
possession or control, and were Fisheriv.&Jnitedi c. )
States425 U.S. 391, 412 n.12 (1976) (collecting cases).
In furtherance of the foregoing principles, the proposed new CPLR &5#4éhtes a
rebuttable presumption that accomplishes two goals. First, when the item at issue is one that has
already been produced by a party in the course of pretrial disclosurgy@ndem purportedly
was authored or created by that party, the opposing party is thereby relieved of the need, ab

initio, to come forward with evidence of its authenticity. Second, the rebuttable nature of the
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presumption protects the ability of theoducing party, if he or she has actual evidence of
forgery, fraud, or some other defect in authenticity, to introduce such evidence and prove, by a
preponderance, that the item is not authentic. A mere nakgectior’ based on lack of
authenticity, howeer, will not suffice. Shifting the burden of proof to the producing party
makes sense because that party is most likely to have better access to the relevant evidence on
the issue of forgery or fraud. Furthermore, the presumption recognized by the agites
only to the issue of authenticity or genuineness of the item. A party is free to assert any and all
other objections that might be pertinent in the case, such as lack of relevance or violation of the
best evidence rule.

The Committee notetha adoption of the proposed new CPLR 4&A0ould not
preclude establishing authenticity by any other statutory or common law nmeeeGPLR 4543
(“Nothing 1in this article prevents the proof

anyapplicad statute or by the rules of evidence at
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Proposal

AN ACT to amend the civil practice law and rulesrelation to the authenticating effect
of a party’s production of material author

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. The civil practice law and rules is amended by adding a new rula 4540
read as follows:

Rule 4540a . Presumption of authenticity based

authored or otherwise created by the party. Material produced by a party in response to a

demand pursuant to article thitye for material authored or otherwise credteduch party

shall be presumed authentic when offered into evidence by an adverse party. Such presumption

may be rebutted by a preponderance of evidence proving such material is not authentic, and shall

not preclude any other objection to admissibility.

82. This act shall take effect on the first of January next succeeding the date on which it

shall have become law.
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2. Clarifying Procedures for a Class Action
(CPLR Art. 9)

The Committee has reviewed and supports, with modification, the prajdabal New
York City Bar Association to more closely align New York law governing class actions in CPLR
article 9 with the provisions of Rule 23 of the Federal Rules of Civil Procedure which were
enacted in 2003. Earlier versions of the federal ruletadapnovations developed in New
York’>s 1 aw. But the state procedures were 1a
the significant improvements to the administration of class actions now available to litigants in
federal courts butnotindw Yor k’ s court s.

This proposal would result in the amendments described below.

§8901(b)

The proposal would (1) eliminate the restriction on class actions involving a penalty or
minimum recovery, and (2) add language expressly permitting class sag@inst
governmental entities.

First, under current law, where a statute imposes a penalty or minimum amount of
recovery, New York law authorizes a class action only if the statute expressly permits a party to
file such a lawsuit. This approach simplyuks in attempts to evade the § 901 restriction and
prompts unnecessary litigation about the mean
penalty or minimum recovery provisions. Equally important, the rule does not apply in federal
courts in New Yorkwhich results in statéederal forum shopping. The proposal would delete
this language.

Second, although state common law once limited class actions against governmental
entities,these a1l 1l ed “government operatiomnssulerthé e, ” co
proposal would authorize class actions against governmental entities where all the prerequisites
to class certification under 8901(a) are otherwise met.

8902
The proposal would (1) eliminate the fixed deadline to move for class certificatidn

(2) direct appointment of counsel in the class certification order.
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Current law requires that a party move for class certification within sixty days of the last
responsive pleading. In some actions, whether certification of one or more clasgespsate
under ®01(a) cannot be determined until after limited discovery. The proposal would replace
the current fixed sixtylay deadline, which sometimes results in pro forma certification motions,
with a requirement that a party move at a practicafmie. The amendment would improve the
ability of the parties to craft aradcourt, where appropriate, to certify class definitions. This new
subdivision matches the language of Rule 23(c)(1).

Article 9 currently lacks substantive criteria and procedures for the selection of class
counsel. The proposal would adopt (with appropriate aefesences within article 9) the
language of federal Rule 23(g), which identifies explicit factors for & towonsider when
assessing the ability of proposed counsel to
experience, the resources for litigating the action, and knowledge of the relevant area(s) of law.
Additionally, the proposal would require a coto appoint class counsel when it first certifies
the class(es).
8908

Section 908 would be amended to address two concerns in the context of prejudgment
termination of an action.

First, under current law, a class action may not be dismissed, dsmahtor
compromised without both court approval and notice to the class or a prospective class where
one has not been certified yet. However, notice can be burdensome and expensive without any
corresponding benefit. The proposal would eliminate thedatany provision of notice and
authorize a court to exercise its discretion to direct notice where appropriate to protect the
interests of the class putative class. The amende@08 would track the comparable language
of Rule 23(e), but would retaindgtexisting requirement for judicial approval.

Second, the section would be expanded to include settlement of an action.
8909

The committee recommends an amendment to t
prevent any statutory conflict about the ibder a fee award and the standard that governs when

the fees are to be paid by a defendant.
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The Legislature has authorized fee awards in actions for particular types of claims or
defendants. For example, in CPLR 8601(a), the Equal Access to Justadopted in 1990, the
Legislature authorized a court to award attor
may be awarded i1if the position of the State w
circumstances make an award of fees unjust.?”

The proposed addition of the phrase “to th
direct that, where a specific statute authorizes a fee award to be paid by a defendant, the
standards of that more specific statute govern eligibility for and thersnedany fee award,
rather than the general fee provisa8909. CompareCobell v. Norton407 F. Supp. 2d 140,

14889 (D.D.C. 2005) (analyzing fee award and substantial justification dedieral EAJA in
class action).

The Committee extends its appration and gratitude to the State Courts of Superior
Jurisdiction Committee, Council on Judicial Administration and Litigation Committee on Class
Actions in the New York Courts of the New Yo@ity Bar Association for proposing this

legislation.

61



Proposal

AN ACT to amend the civil practice law and rules, in relationléss actions

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Sectiof01of the civil practice law and rules, as amended by chapof
the laws 0f1l975 is amended to read as follows:

8901. Prerequisites to a class acti@n One or more members of a class may sue or be
sued as representative parties on behalf af. all

1. the class is so numerous that joinder of all members, whether otherwise required or
permitted, is impracticable;

2. there are questions of law or fact common to the class which predominate over any
guestions affecting only individual members;

3. the claims or defenses of the representative parties are typical of the claims or
defenses of the class;

4. the representative parties will fairly and adequately protect the interests of the class;
and

5. aclass action is superior to other avdéaiethods for the fair and efficient
adjudication of the controversy.

b. [Unless a statute creating or imposing a penalty, or a minimum measure of recovery
specifically authorizes the recovery thereof in a class action, an action to recover a penalty, o
minimum measure of recovery created or imposed by statute may not be maintained as a class

actior] Once the other prerequisites undebdivision (a) of thisection have been satisfied,

class certification shall not be considered an inferior methoifoand efficient adjudication on

the grounds that the action involves a governmental party or governmental operations

82. Section 902 othe civil practice law and ruleas amended by chapter 207 of the
laws of 1975, is amended to read as follows:
8902. Order allowing class actipn Within sixty days after the time &ave a

responsive pleading has expired for all persons named as defendants in an action brought as a
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class action, the plaintiff shall move for an order to determine whether ibé&sgo maintained]
and appointing class counséh) At an early practicable time after a person sues or is sued as a

class representative, the court must determine by order whether to certify the action as a class

action An order under this section mhg conditional, and may be altered or amended before
the decision on the merits on the court’s own
be maintained as a class action only if the court finds that the prerequisites unde9gdction
have ben satisfied. Among the matters which the court shall consider in determining whether
the action may proceed as a class action are:

1. The interest of members of the class in individually controlling the prosecution or
defense of separate actions;

2. The impracticability or inefficiency of prosecuting or defending separate actions;

3. The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

4. The desirability or undesirability of ogentrating the litigation of the claim in the
particular forum;

5. The difficulties likely to be encountered in the management of a class action.

(b) Unless a statute provides otherwise, the order permitting a class action shall appoint

class counselln appointing class counsel, the court:

1. shall consider:

A. the work counsel has done in identifying or investigating potential claims in the

action;

B.counsel s experience in handling ¢l ass ac

of claims asserted in the action;

b

C.counsel’s knowledge of the applicable 1 aw

D. the resources that counsel will commit to representing the class;

2. may consider any other matter pertinent t

represent thaterests of the class:

3. may order potential class counsel to provide information on any subject pertinent to

t he appoilnt ment and to propose ter ms for atto
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4. may include in the appointing order provisions aboutitea r d o f att orney ’

nontaxable costs under rule 909; and

5. may make further orders in connection with the appointment.

(c) When one applicant seeks appointment as class counsel, the court may appoint that

applicant only if the applicant is adexda under subdivisions (b) and (e) of this section. If more

than one adequate applicant seeks appointment, the court must appoint the applicant best able to

represent the interests of the class.

(d) The court may designate interim counsel to act on behalputative class before

determining whether to certify the action as a class action.

(e) Class counsel must fairly and adequately represent the interests of the class.

83. Rule 908 otthe civil practice law and ruleas amended by chapter 207 o taws
of 1975,is amended to read as follows:

Rule 908. Dismissal, discontinuangfor] compromiseor settlement A class action shall
not be dismissed, discontinug¢dy] compromisedor settledvithout the approval of the court
[Notice of the propsed dismissal, discontinuance, or compromise shall be given to all members

of the class in such manner as the court difedthe following procedures apply to a proposed

dismissal, discontinuance, compromise or settlement:

1. In class actions other than those actions described in subdisionotice of the

proposal need not be given unless the court finds that notice is necessary to protect the interests

of the represented parties

2. In all actions where a class has beertified and the action was not brought primarily

for injunctive or declaratory relief, reasonable notice of the proposal shall be given in such

manner as the court directs to all class members who would be bound by such resolution of the

action.
3. The content of the notice and the expenses of naotification shall be governed by section
904(c) and (d).

4. If the proposal would bind class members, the court may approve it only after a

hearing and on finding that it is fair, reasonable, and adequate.
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5. The parties seeking approval must file a statement identifying any agreement made in

connection with the proposal.

6. If the class action was not brought primarily for injunctive or declaratory relief, the

court may refuse to approve a dismissal, difooiance, compromise, or settlement unless it

affords a new opportunity to request exclusion from the class to individual class members who

had an earlier opportunity to request exclusion but did not do so.

7. Any class member may object to the propdfiiirequires court approval under this

rule; the objection may be withdrawn only wit

84. Rule 909 ofhe civil practice law and ruleas amended by chapter 566 of the laws
of 2011, is amended to read as follows:

Rule 909.Atto r n e y sIfajufigment in an action maintained as a class action is
rendered in favor of the <c¢class, t thatare o ur t 1 n

authorized by 1 aw otothérgpresehtativep af the clagsantd aayg r e e me n

other person that the court finds has acted to the benefit of the class based on the reasonable

value of legal services rendered and if justice reqainelsto the extent not otherwise limited by

law, allow recovery of the amount awarded from dpponent of the class.
85. This act shall take effect on the first day of January next succeeding the date on

which it shall have become law.
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3. Allowing Appeal as of Right to the Court of Appeals on One Dissent if the Appeal was
Decided by a Foudustice Panel
(CPLR 5601(a))

The Committee recommends an amendme@RifR 5601 (a) to allow an appeal as of
right to the Court of Appeals on one dissent if the appeal was decided byjastoze panel, a
prevalent practice today ihe First, Second and Third Departments of the Appellate Division.
The amended statute would allow an appeal as of right when there is a dissent on a question of
law in favor of the appealing party by one justice if the appeal was decided by a panel of fou
justices or by two justices if the appeal was decided by a panel of five justices.

When CPLR 5601(a) was amended byL285, ¢ 300, eff. Jan. 1, 1986, to limit appeals
as of right to the Court of Appeals to cases where there is a dissent by atdgastites of the
Appellate Division, it was customary for the Appellate Division to sit and decide appeals with
panels of five justicesThat is no longer the case. Panels of four justices have been used
regularly in the Second and Third Departmentsstone time and the practice has now been
adopted in the First arfeburthDepartments as well.

Since the amendment of 5601(a) in 1985, the obstacles to securing an appeal to the Court
of Appeals have increased over the years as that court has more thia@cevee a certiorari
court. Only 10% (14 of 144) of appeals in civil cases decided in 2014 were taken as of right on
the basis of two dissents in the Appellate Divisi@eeAnnual Report of the Clerk of the Court
of Appeals for 2014, Appendix 3 and Bhe Committee believes requiring two dissents to
appeal as of right to the Court of Appeals is highly problematic in the current practice
environment.

A two-two split decision in the Appellate Division is resolved currently by vouching in a
fifth justiceto render a thredwo decision that, under existing law, confers the right to a further
appeal to the Court of AppealBlowever, a thre@ne split seriously disadvantages the losing
party who aspires to appeal to the Court of Appedlee Committee beliges that, in practice,
where there is one dissent among four the possibility of a second dissent, had there been a five
justice panel, is more likely. With Appellate Division panels of four now commonplace, the
dynamic anticipated with panels of five jigsts is necessarily distorted.
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The Committee has ascertained that there are no statistics available to review how many
appeals in the Appellate Division are decided by a vote of-threae, but it believes that the
impact of this amendment to CPLR 56@1will not add appreciably to the civil docket of the
Court of Appeals.
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Proposal

AN ACT to amend the civil practice law and rylesrelation to allowing an appeal to the
court ofappeals as of right based on one dissent if an appeal was decided by a four
justice panel

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1.Subdivision(a) of sectiorb601 d the civil practice lav and rules is amended
to read as follows:

(a) Dissent. An appeal may be taken to the court of appeals as of right in an action
originating in the supreme court, a county
claims or an administtize agency, from an order of the appellate division which finally

determines the action, where there is a dissent by at least two jostiagsgnel of at least five

justices or where there is a dissent by one justice on a panel of four jostiaegistion of law
in favor of the party taking such appeal.
82. This act shall take effect immediately and shall apply to any order of the appellate

division entered on or after the effective date.
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4, Reinforcing the Viability of Conserts a Basis of General Personal Jurisdiction
Over Foreign Corporations Authorized to do Business in New York State
(CPLR301(a); BCL 8302(e)(new); Gen. Assoc. LawB(5) (new);

Ltd. Liability Co. Law 8802(cnew); Notfor-Profit Corp. Law §1301(e)new);
Partnership Law 821-902(e)(new) and Partnership Law 8§21802(r)(new)

This measure would amend 81301 of the Business Corporation Law (BCL) to reinforce
the continuing viability of consent as a basis for generap(albose) personglrisdiction over
foreign corporations authorized to do business in New York. In so doing, the measure serves a
substantial public interest. Being able to sue New Yiggnsed corporations in New York on
claims that arose elsewhere will save New Yosidents—individuals and New York
companies alike-the expense and inconvenience of traveling to distant forums to seek the
enforcement of corporate obligations. The measure likewise amends the General Associations
Law, the Limited Liability Company Law, éhNotfor-Profit Corporation Law, and the
Partnership Law to encompass other similarly situated foreign business organizations that must
register to do business in New York.

Until recently, a foreign corporation doing business in New York could be suedhe
claims arising anywhere in the world. The doing of business in New York, such as soliciting and
facilitating orders for New York sales from an office in New York staffed by corporate
employees, was treated as cYyalowedfontheassértiopnof s e n c ¢
general personal jurisdiction. When general jurisdiction exists, the claim being sued upon need
not arise out of activity of the corporate defendant in New York. These principles were
articulated in the 1917 caseTduza v Susquehanna Coal C&20 N.Y. 259, and carried
forward by CPLR 301.

In the recent decision @aimler AG v. Baumarnl34 S.Ct. 746 (2014), however, the U.S.
Supreme Court held that due process requires more than the doing of business in a state before
the courts of that state may assert general jurisdiction. By analogy to the assertion of general
jurisdiction over individuals domiciled in th
state. This means that the only type of local activity by paration that will ordinarily qualify
for general jurisdiction is incorporation in the state or maintenance of its principal place of

business in the statéd. at 76062. Doing business in the state, by itself, will not suffice, even if
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such business monducted on a regular and systematic basis from a local office or other facility.
Tauzatype general jurisdiction, therefore, is no longer available in New York for those seeking

to enforce corporate obligations incurred outside the state. On thénatiteDaimler s- a t

home requirement has no application to cases
jurisdiction pursuant to a lorgrm statute, such as CPLR 302, which confers jurisdiction for
claims arising from a defendant’s local acts.

BecauseDaimler s 1 i mitation on general jurisdicti.
constitutional due process, amending the CPLR to explicitly confer general jurisdiction over
foreign corporations simply because they are doing business in the state woile b e
Daimler Court, however, did not address condem$ed general jurisdiction that occurs through
corporate licensing and registration with the Secretary of Staee184 S.Ct. at 7556, citing
t he “text Perkinkv. Bemguet Consedifd Mining Co, 342 U.S. 437 (1952), for
guidance as to circumstances that permit exer
corporation that has not consented to suit 1n

A foreign corporation, as a condition of doing business in Nevk,Ymust apply for
authorization to do so from the Néwork Secretary of State. BCL1801(a). As a part of such
licensing and registration, BCI3@4(b) specifies that the corporation must designate the
Secretary of State as its agent upon whom procagdmserved in ad\lv York action.See also
BCL 81304(a)(6). Furthermore, BCL 804(c) provides that foreign corporations already
aut horized to do business in New York as of t
to have made such designatiquring the statutory regime that preceded adoption of the BCL,
foreign corporations seeking authorization to do business in New York could appoint either a
private individual or a public officer as agent up@mom process could be serve8eeKarius v.

All States Freight, In¢ 176 Misc. 155, 159 (Sup.Ct. Albany Co. 1941)).

From 1916 to the present, New York courtsState and Federal have held that a
foreign corporation’s registration to do busi
corporatian to general personal jurisdiction in the New York courts. Judge Benjamin N. Cardozo
wrote inBagdon v. Philadelphia & Reading Coal & Iron €17 N.Y. 432 (1916), that such
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consent flows from the foreign caNewdoerkhti on’ s
agent for service of process:

“The person designated 1s a true agent. T
corporation 1s a real consent. He 1 s made
served.?” The acti ons coiparationlare nohlimited. Thes t o r e

meaning must, therefore, be that the appointment is for any action which under the laws
of this state may be brought against a foreign corporation. . . . The contract deals with
jurisdiction of the person. . . . It meahst whenever jurisdiction of the subject matter is
present, service on the agent shall give ]
Id. at 43637. Judge Cardozo rejected the notion that the consent at i3agdonwas limited
to claims that arose fromtheforg n cor poration’s New York actiyv
all claims, regardless of where they arokk.at 438.
Although the applicable New York statutes, both in 1916 and now, do not explicitly state
that registration to do business or designatiba local agent to accept service of process
constitutes consent to general jurisdiction, judicial interpretation of the statutes is what matters.
The Supreme Court has twice recognized that a
a local agnt to accept process rationally may be interpreted as consent to general jurisdiction:
“I Wl hen a power 1s actually conferred by a do
interpretation that may be put upon it by the courts. TheexeoutioR t he defendant ’
v o1 un t aPennsylrania Fir&€ Ins. Co. of Philadelphia v. Gold Issue Mining & Milling, Co
243 U.S. 93, 96 (19173ee alsdNeirbo Co. v. Bethlehem Shipbuilding Cor08 U.S. 165,
17475 (1939).
From the time oBagdon almost  New York courts have held that consent to general
personal jurisdiction is the inherent-pyoduct of registration to do business in New York.
Some have reasoned, aBBiagdon that the act of consent is the designation of the Secretary of
State or som other person as agent in New Yaskd, e.g Karius v. All States Freight, Inc
supra, 176 Misc. at 159Robfogel MiltAndrews Corp. v. Cupples C&7 Misc.2d 623, 624
(Sup.Ct. Monroe Co. 19713ee alsdrestatement of the La{®econd) of Conflict oLaws &4
(1971)), while others have held that a foreign corporation consents to general jurisdiction as a

13

result of both registration and concomitant
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ser vice ddgsbpry GotpevsPetiokeyotp. , 97 A. D. 2d 173seel 75 (3
alsoThe Rockefeller University v. Ligand Pharmaceuticals, 1581 F.Supp.2d 461, 46

(S.D.N.Y. 2008)). still others have simply held that becoming licensed to do business in New

York constitutes consen general jurisdictiornLe Vine v. Isoserve, Inc70 Misc.2d 747, 749

(Sup.Ct. Albany Co. 19728TX Panocean (U.K.) Co., Ltd. v. Glory Wealth Shipping Pte Ltd

560 F.3d 127, 131 (2d Cir. 2009)hina National Chartering Corp. v. Pactrans Air & Sea,.Inc

882 F.Supp.2d 579, 596 (S.D.N.Y. 2012)uben Foods, Inc. v. Oystar Gro2p13 WL

2105894 (W.D.N.Y. 2013) (observing in n.1 that a contrary decisi@eliepointe, Inc. v.

Kohl s De p. 95FSupp.r5625564 ($.2.M.Y. 1997), has beentegjdby the

Second Circuit).

Because authorization to do business is not possible today without designation of the
Secretary of State as an agent upon whom process may be served (BCL §&3D4fi® acts of
designating the Secretary of State and beogmegistered are eequal in effect. The critical
fact is that the corporation has agreed to subject itself to the regulation of the state of New York
and thereby has consented to general personal
[thef or ei gn corporation] enjoys the NérbosCowess fr ¢
Bethlehem Shipbuilding Carpsupra, 308 U.S. at 175. For nearly y8@ars, foreign
corporations have been on notice that becoming licensed to do business iroitas/&’consent
to general personal jurisdiction.

The addition of the proposed new subdivision (e) to BCL §1301 would codify the case
law and provide a forceful legislative declar
registration to do busiss in New York. Consent to general jurisdiction is a fair requirement to
impose on corporations that benefit from conducting business in New York. Such consent
provides the certainty of a forum with open doors for the enforcement of obligations of New
York-licensed corporations without the expense and burden of proving jurisdiction onla/case

case basis. IDaimler, t he Supreme Court recognized the Vv

2 13

ascertainable and clear and ceiesuadonafiyor um i

and all claims.?” 134 S. Ct . at 760.
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PostDaimler caselaw stronglgupports the validity and value of the proposed measure.
The Supreme Court, New York County, heldailen v. Air & Liquid Systems Car®014 WL
3885949 (Aug.5, 2014)hatDaimler* d oes mnot <change the 1law with
on consent . ?” A corporation consents to New Y
corporation and deSeéasdarpoiate get Supportplocavl Loboginse.n t . ”
Group, L.L.C, 2015 WL 5883026 (Oct.7, 2015, Sup.Ct.N.Y.Co.) (same).

The Appellate Division, First Department, also relied upon consent princigBe& iM
Kingstone, LLC v. Me ga, Ilh¥1 [ A.CD.m3nk rx5 %l ( 1Bsatn kD«
for leave to appeal dismissed, 2015 WL 6457032, to require a Taiwanese bank, a branch of
which was registered and doing business in New York, to respond to-jaggisent
information subpoena concerning any assets held by certairptritgljudgment debts at the
New York branch o rNew Yosk branthegDairaler dichnotlprécuderihe n
exercise of such jurisdiction. The relevant regisbn statute, Banking Law280, confers
jurisdiction for causes of action against a foreign registea@d, or its branches, that arise out of
atransaction in New Yorkid. 8200(3)), but the case here did not involve a cause of action
against the bankonly participation in discovery proceedings concerning a judgment against
ot her part i e sntedto.T hreguldiosywversiGhtirraturncfor permission to operate
in New York. . . . This legal status also confers obligations to participate as [apanifg] in
lawsuits whichinvolvg 1| assets wunder [its] maidASgaumennt . ”
denied the judgment creditor’s r e genttyruleot o enf
Motorola Credit Corp. v. Standard Chartered Ba@K N.Y.3d 149 (2014), prohibits the
enforcement of restraining notices served on New York baakches with respect to accounts
in other branches of the bank located 1in fore
was not appealed. The Appellate Division stressed thaddbarola Court limited its
application of the separagmtity ule to restraining notices and turnover orders and therefore did
not preclude enforcement of the information subpoena in the instant case.)

Several federal district courts have explicitly held that consent based on corporate
registration surviveBaimler as a constitutional basis for the exercise of general jurisdiction for

claims against foreign corporationSee, e.g Acorda Therapeutics, Inc. v. Mylan
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Pharmaceuticals In¢ 78 F.Supp.3d 572 (D.Del. 201%)prest Laboratories, Inc. v. Amneal
Pharmaceutals LLC,2015 WL 880599 (D.Del. 2015ptsuka Pharmaceutical Co. v. Mylan
Inc., 2015 WL 1305764 (D.N.J. 2015)errigo Co. v. Meriel Ltd 2015 WL 1538088 (D.Neb.
2015). See als@Beach v. Citigroup Alternative Investments L2014 WL 904650 (S.D.N.Y.
2014) (dicta).

To be sure, some federal courts have disagreed. For ex@spbZeneca AB v. Mylan
Pharmaceuticals, Inc 72 F.Supp.3d 549 (D.Del. 2014), held that consent jurisdiction and
contactsbased jurisdiction-the latter being the matter at issndiaimler—both require due
process scrutiny, which corporate registration fails. AsteaZenecaourt reasoned that one of
the premises dDaimlerwa s t hat a corporation is entitled
where its conduct willand willnotrdne r [ it ] liable to suit,” and
registration is treated as consent to general personal jurisdiction. The court also argued that a
corporate defendant registered in multiple states could be exposed to suits all over the country, a
result thaDaimler s “at home” t ¢ See als@hatwahHotels &RegortsdkCl u d e .
v. Dollywood Cq 90 F.Supp.3d 97 (S.D.N.Y. 201Bublic Impact, LLC v. Boston Consulting
Group, Inc, 2015 WL 4622028 (M.D.N.C. 2015) (applying fpaimler Fourth Circuit
precedent).

AstraZenecavas convincingly answered #\corda Therapeutics, Inc. v. Mylan
Pharmaceuticals In¢g 2015 WL 186833 (D.Del. 2015), where the court held that consent is an
entirely separate basis of jurisdiction from that based ommim contacts.Daimleritself
indicated that the issue before the Court was the scope of jurisdiction over corporations that had
notconsented to jurisdiction. 134 S.Ct. at 785 Daimler simply does not overrule or even call
into question Supreme Countecedents upholding corporate registration as a constitutional basis
for general jurisdiction Acordaalso rejected the argument that jurisdiction based on registration
creates unpredictability. On t histhevoluntany a r y,
compliance with a state’s registration statut
interpreted as constituting consent to genera

can have no uncertainty as to the jurisdictionakcenquences of 1 ts action.

in which a corporation voluntarily registers to do business is irrelevant. (The split within the
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Delaware District Court is expected to be resolved in a consolidated appettadenecand
Acordato the @urt of Appeals for the Federal Circuttee2015 WL 1467321.)

In short, the developing caselaw firmly su
a foreign corporation that registers to do business in New York consents to general personal
jurisdiction.

It is important to note that the doctrine of forum non conveniens provides a safety valve
against unreasonable exercises of jurisdiction, even when corporate defendants are registered in
New York. Forum non conveniens, codified in CPLR 327, auth®gperts, in their discretion,
to dismiss cases that have no connection to New York. Recently, for example, the court in
Corporate Jet Support, Inc. v. Lobosco Ins. Group, L,.2G15 WL 5883026 (Oct. 7, 2015,
Sup.Ct.N.Y.Co.), dismissed a New York actagainst a New Yorkegistered corporate
defendant, even though such registration conferred general jurisdiction, because New Jersey was
a more appropriate forum: the case involved a New Jersey corporation suing another New Jersey
corporation with respe¢bd events that took place in New Jers&ge als@ewers v. American
Home Products Cotp, 99 A. D. 2d 949 (1st Dep’t), aff’d,
on forum non conveniens grounds where English citizens sued New York corporations for
personé i njuries allegedly caused by defendants’
manufactured, tested, labelled, marketed, prescribed and ingested in England).

BCL 81312(a) will continue to provide an indirect enforcement mechanism to encourage
foreign corpoations doing business in New York to become authorized and thereby confer
consent to general jurisdiction. BCL 81312(a) states that a foreign corporation doing business in
New York without authority may noitobtainsithet ai n a
necessary authorization and pays relevant fees, taxes, penalties and interest charges. This statute
“regulate[s] foreign corporations which are c
not be on a more advantageous footing thanedent i ¢ ¢ o rRpeservaHarper Susface’
FinishingSystems 129 A.D.2d 159, 162 (2d Dep’t 1987).

BCL §1312(a) applies to corporations engag
business in New York.See, e.gHighfill, Inc. v. Bruce andris, Inc., 50 A.D.3d 742, 743 (2d

Dep’t 2008). This standard encompasses CcoOrpo
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New York for the purpose of engaging in a mix of local and interstate business and provides
sufficient flexibility for theinclusion of corporations that do business in New York without a
fixed location, as was the caseHighfill. It has been noted that the

2

continuous business standard helps to ensure
regulation of purely interstate busineg€eeAirtran New York, LLC v. Air Group, Inc46
A.D.3d 208, 214 (lst Dep’t 2007).

Consistent with the history, policy and caselaw relating to foreign business corporations,
this measure also codifies the prifeighat other types of foreign business organizations consent
to general jurisdiction when they do business in New York and, pursuant to statute, expressly
appoint the Secretary of State as their agent upon whom process may be served. This measure
thus ircludes foreign joint stock associations and business tre#&én. Assoc. Law §818;
2(4) (these are the only “associations” that
foreign limited liability companiessgeltd. Liability Co. Law §8301(a)802(a)); foreign net
for-profit corporationsgeeNot-for-Profit Corp. Law 88304, 1301, 1304(a)(6)); foreign limited
partnershipsgeePartnership Law §812104; 121902); and foreign limited liability
partnershipsgeePartnership Law §121502).

Authorized foreign corporations not wishing to continue their consent to jurisdiction may,
of course, surrender their authority to do business in New York at any time in accordance with
BCL 81310. Other types of business organizations may likewise withdravatitlearization or
certificate of designation to do business in the State. Currently, however, there is no statutory
language specifically delineating the date upon which the consent to jurisdiction is deemed
withdrawn. Accordingly, this measure wouldaknact a new CPLR 3&dto provide that
where a business organization which is registered, authorized or designated to do business in this
state surrenders, withdraws or otherwise revokes its registration, authorization or certificate of
designation, itg€onsent to jurisdiction terminates on the date of such surrender, withdrawal or
revocation.

With respect to netor-profit corporations, the amendment of the JftProfit
Corporation Law (81301(e)) recognizes that someaomeprofits, such as religiaicorporations,

are exempt from the requirement that they designate the Secretary of State as an agent upon
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whom process may be servesleeRelig. Corp. Law 8. See alsdNot-for-Profit Corp. Law
8113(b); Private Housing Finance Law 84 8limited-profit housing companies). In such cases,
conserdbased jurisdiction is lacking. Furthermore, foreign banks and foreign insurance
companies are excluded from this measure. Although these foreign entities must register to do
business in New York, their concaiamt designation of the Secretary of Banking and the
Secretary of Insurance, respectively, as an agent upon whom process may be served is explicitly
limited by statute to a narrow range of claingeeBanking Law §8200(3); Ins. Law §1212(a).

This measurewhich would have no fiscal impact dmetState, would take effect time

first of January next succeeding the date on which it shall have become law.

77



Proposal

AN ACT to amend the civil practice law and rules, the business corpolatpthe
general associations law, the limited liability company law, thefareprofit
corporation law and the partnership law, in relation to consent to jurisdiction
by foreign business organizations authorized to do business in New York

ThePeople of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. The civil practice law and rules is amended by adding a new sectiatn301
read as follows:

830%a. Termination of consent to jurisdiction in certeases. Where a business

organization reqgistered, authorized or designated to do business in this state surrenders,

withdraws or otherwise revokes its registration, authorization or certificate of designation, its

consent to jurisdiction terminates on thate of such surrender, withdrawal or revocation.

§2. Section 1301 of the business corporation law is amended by adding a new paragraph
(e) to read as follows:

(e) A foreign corporation’s application fo

filed, constitutes consent to the jurisdiction of the courts of this state for all actions against such

corporation. A surrender of such application shall constitute a withdrawal of consent to
jurisdiction.
83. Section 18 of the general associatiomsifaamended by adding a new subdivision 5

to read as follows:

b

5. An association’s certificate of design

constitutes consent to the jurisdiction of the courts of this state for all actions against such

as®ciation. A revocation of such designation shall constitute a withdrawal of consent to
jurisdiction.
84. Section 802 of the limited liability company law is amended by adding a new

subdivision (c) to read as follows:

(c) A foreign limited liabilitycomp a n v > s application for aut hor

state, whenever filed, constitutes consent to the jurisdiction of the courts of this state for all
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actions against such limited liability company. A surrender of such application shall constitute a

withdrawal of consent to jurisdiction.

85. Section 1301 of the nér-profit corporation law is amended by adding a new
paragraph (e) to read as follows:

2

(e) A foreign corporation’s application fo

wheneveffiled, constitutes consent to the jurisdiction of the courts of this state for all actions

against such corporation unless such corporation is exempt from any law requiring it to designate

the secretary of state as agent of the corporation upon whonsg@Ega&nst it may be served

and it has made no such designation. A surrender of such application shall constitute a

withdrawal of consent to jurisdiction.

86. Section 12-B02 of the partnership law is amended by adding a new subdivision (e)
to read asdilows:

b

(e) A foreign limited partnership’s applic

whenever filed, constitutes consent to the jurisdiction of the courts of this state for all actions

against such foreign limited partnership. A surremdeuch application shall constitute a

withdrawal of consent to jurisdiction.

87. Section 121502 of the partnership law is amended by adding a new subdivision (r)
to read as follows:
(r ) A foreign 1imited 1iadonduciartyanspci rt ner s h

business or activities as a New York registered foreign limited liability partnership in this state,

whenever filed, constitutes consent to the jurisdiction of the courts of this state for all actions

against such foreign limited lidy partnership. A withdrawal of such notice shall constitute a

withdrawal of consent to jurisdiction.

88. This act shall take effect on the first of January next succeeding the date on which it

shall have become law.
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5. Harmonizing the Law of Evidence Regarding Inadvertent Waiver of
the AttorneyClient Privilege
(CPLR 4550 (new))

The Committee has reviewed and supports, with modification, the proposal of the

Advisory Group to the New York State Federal Judicial Cdwocenore closely align New York
law with the waiver provisions of F.R.E. 502(a) via the enactment of a new section into CPLR
Article 45, CPLR 84550.

The addition of the new 84550 to the CPLR would accomplish two goals: first, to more
closely harmonize®w Yor k State’s evidentiary law conce
attorneyclient privilege and/or work product protection in both civil and criminal litigation with
corresponding evidentiary law in the federal courts; and, second, to codify @xistisional
law in New York regarding the standard for establishing inadvertent waiver and, where
inadvertent waiver has been established, codify existing decisional law in New York governing
the return or retention of such inadvertently exchanged matter.

This measure incorporates into the proposed statute the requirement that a party
inadvertently exchanging matter that is privileged or work product demonstrate that the recipient
of the inadvertently exchanged matter will not be prejudiced by its regee, e.g.,
Manufacturers & Traders Trust Co. v. Servotronics, 182 A.D.2d 392, 522 N.Y.S.2d 999
(4th Dep’t 1987) . The Committee considered a
26(b)(5)(B), which sets forth the action required by tlugpient of inadvertently exchanged
matter upon realizing, or being notified, that the matter exchanged was exchanged inadvertently.
The Committee believes that action by the recipient of what is, or comes to be known as,
inadvertently exchanged matteris ethical matter, appropriately and adequately addressed by
New York’s Rules o SeeRulecdfd@®)s si onal Conduct .

The current proposal contains minor modifications from the original draft of the proposal.

That original draft addressed disclosuies d e i n a “proceeding. ” CP LR
the word “action” includes a “proceeding.” T
made 1in an “action.” Additionally, the origi

“ung¢guwejudice” as one -waferof theepriviegenbdinadvertemts f or n o
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disclosure, without indicating which party has the burden on that issue. The current proposal
makes it clear that the burden is on the party in possession of the inatllyeliteclosed material
to demonstrate undue prejudice in the nullification of the waiver and return of the material, while
retaining the burden on the disclosing party to demonstrate the other grounds for nullifying the
waiver.

The current proposalretais t he wuse of the term “undue pr
adopting the suggestion of the New York City Bar Association Committee on State Courts that it
be replaced with the phrase “prejudice arisin
restoratioomo f i mmunity. ” That suggested language cr
The party in possession of inadvertent disclosure will always suffer some prejudice from the
restoration of immunity. That party will lose the right to use that disclosgdrial. The issue
in these situations is whether that prejudice will be, in the circumstances of each individual case,

(13

unfair. Hence the phrase undue prejudice” b
is a term with which Courts and laesg are familiar from various contexts, and which is usually
applied in this context as welg¢e The New York Times Newspaper Division of The New York
Times Company v. Lehrer McGovern BoWig., 300 A D 2d 169 (1st Dept. 2002)(A privilege is
waivedwh@ a document 1is produced, unless the pr o]
client intended to maintain the confidentiality of the document, that reasonable steps were taken
to prevent disclosure, that the party asserting the privilege acted pyafiptldiscovering the
disclosure to remedy the situation, and that the parties who received the documents will not
suffer undue prejudice 1 f a protective order
added])].

The Committee extends its gtatle to the Advisory Group to the New York State

Federal Judicial Council for proposing this legislation.
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Proposal
AN ACT to amend the civil practice law and rules, in relation to the waiver of privileges

The People of the State of New Yorkpresented in Senate and Assembly, do enact as

follows:
Section 1. The civil practice law and rules is amended by adding a hew section 4550 to
read as follows:

84550. Scope of waiver of privileges. (a) When disclosure is madeactianor to a

government office or agency that waives any privilege provided in this article, or any privilege

under subdivision (c) and paragraph (2) of subdivision (d) of section 3101 of this chapter, the

waiver extends to an undisclosed communication or informationifon{¥) the waiver is

intentional; (2) the disclosed and undisclosed communications or information concern the same

subject matter; and (3) the disclosed and undisclosed communsaatigint in fairness to be

considered together.

(b) When made inraacton or to a government office or agency, a disclosure does not

waive any privilege provided in this article, or any privilege under subdivision (c) and paragraph
(2) of subdivision (d) of section 3101 of this chapter, if: (1) the disclosure is inadyéPethie

holder of the privilege or protection took reasonable steps to prevent disclad(8 the

holder of the privilege or protection took reasonable steps to rectify thauatess the partin

possession of the disclosudemonstrates that itillvbe unduly prejudicedy the nullification of

the waiver
82. This act shall take effect on the first day of January next succeeding the day on
which it shall have become law, and shall apply to all actions pending on or commenced on or

after such efictive date.
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6. Permitting Service of a Levy upon any Branch of a Financial Institution to be Effective as
to any Account as to Which the Institution is a Garnishee
(CPLR5222(a), 5225(b), 5227, 5232(a) and 6214(a))

The Committee recommendsthah e “separate entity rule,?”

levies, restraining notices and orders ofjoidgment attachment served upon financial

institutions as garnishees to accounts maintained at the branch served, be legislatively repealed
so that servicef such levies and orders upon any office of the institution will be effective as to
any account held by the institution as garnishee, regardless of any nominal identification of the
account with a particular office. The original purpose of the ruletevagoid undue interference

with ordinary banking transactions and the possibility of a bank suffering multiple liabilities
because of the inability for one branch served with a restraining notice or other order to
instantaneously notify all other brancheBut in the current era when all offices of every

financial institution are in instant communication with each other by computer networks, this
rule has outlived any usefulness and should be eliminated.

The Committee believes that the now ubiquitousais®mputer networks that give all
branch offices of a financial institution instantaneous access to central data banks makes the
limitation of the separate entity rule obsolete, and its continued existence unnecessarily
complicates and limits enforcemeaaftjudgments and attachments without any mitigating benefit
to concepts of fairness or the functioning of the civil justice system.

The only rationale offered for its application on the domestic front is that some bank
branches may not have broad acdeghe data banks containing account information on other
branches.If this be the case, it must be concluded that it is because the bank in question chose to
organize itself in this manner; in which case it should be prepared to accept the conseduences o
possible double liability resulting from service of a restraining notice on a New York branch.
Whatever decisions a bank may make about its computer networks, in the current era of instant
email communications it cannot be seriously argued that anywbauikl be burdened by
developing a protocol for providing immediate notice to all branches of a restraining notice
served on any branch.

The Committee recognizes that the Court of Appeals recently reached a different
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conclusion as to the application bktseparate entity rule in the international context in

Motorola Credit Corp. v. Standard Chartered Bagk,N.Y.3d 149 (October 23, 2014). In that
decision, the Court held that the separate entity rule is a common law doctrine not based on
jurisdictionalor constitutional principles which precluded giving effect to a restraining order
served on a branch of Standard Chartered Bank in New York to restrain the bank from releasing
assets in its branch in United Arab Emirates, thus preventing plaintiff frbectiog $30

million of the over $2 billion of which it was defrauded by defendants. In support of its
conclusion, the Court noted the leatanding history of the rule in New York, the reliance of the
international banking community on the rule in es&ibhg branches in New York, the

continuing difficulties in conductingawor@di de search for a debtor s
technological advances and centralized banking, and promotion of international comity by
avoiding conflicts among sovereign schemebantk regulation. The Court specifically stated

that its decision did not address the application of the separate entity rule to bank branches in
New York and elsewhere in the United Stat®torola, supra, n. 2.

Respectfully, the Committee believémt the reasons offered by the Court of Appeals in
Motorola for preserving the separate entity rule in the international banking arena are no longer
sustainable, for reasons explored in some depth in the dissdatorola (AbdusSakan, J,
joined by Pigtt, J.). The supposed difficulty in communicating among branches spread across
the world can present a difficulty only if the bank chooses to make it so, as mentioned above in
connection with domestic banks and branches. Banks have had to accommaaddiangges in
the nature and extent of their relationships with their customers in recent decades, and there is
nothing unique about the separate entity rule that should exempt it from adjustment to
contemporary expectations of reasonable behavior by banks. t he di ssent puts i
imposed on the banks is far outweighed by the rights of judgment creditors to enforce their
j udgmelmtes .e™x1 stence of the separate entity rul
preeminence in internationalfinan¢ as i ndicated by New York’s ¢
much greater governmental burdens such as the USA Patriot Act and the Bank Secrecy Act.
Significantly, the longstanding availability to creditors of an injunction from New York courts

tofreezeas et s in foreign bank branches has had no
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finance. United States v. First Natl. City Bank79 U.S. 378 (1965Abuhamda v. Abuhamda
236 A.D. 2d 290, 654 N.Y.S. 2d 11 (1st Dept. 1997).

Nor is the limitation othe separate entity rule necessary to achieve any recognition of
comity that may arise in the course of enforcing judgmelntshe rare instances in which a
conflict with a foreign regulatory body may arise, the courts may, in accordance with CPLR
5240( “Modi fication or protective order; supervi
for the unique difficulty encountered.

Accordingly, the Committee recommends that the operative language in the CPLR
concerning restraining notices (CPLR 5222 (a)nover orders for property of the debtor (CPLR
5225(b)) or debts owed to the debtor (CPLR 5227), levy upon personal property (CPLR 5232)
and orders of attachment (CPLR 6214) be amended by providing that service upon a financial

institution may be madebys er ving any office of the financi
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Proposal

AN ACT to amend the civil practice law and rules, in relation to making service upon a
financial institution of orders of attachment and notices and orders in aid of
enforcemenof judgments effective upon any account as to whichnstgution is a
garnishee

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision (a) of section 5222 of the civil practice lawaled, as amended
by chapter 409 of the laws of 2000, is amended to read as follows:

(a) Issuance; on whom served; form; service. A restraining notice may be issued by the
clerk of the court or the attorney for the judgment creditor as officer of thig ooy the
support collection unit designated by the appropriate social services district. It may be served
upon any person, except the employer of a judgment debtor or obligor where the property sought
to be restrained consists of wages or salaryoduie become due to the judgment debtor or
obligor. It shall be served personally in the same manner as a summons or by registered or
certified mail, return receipt requested or if issued by the support collection unit, by regular mail,
or by electronic reans as set forth in subdivision (g) of this section. It shall specify all of the
parties to the action, the date that the judgment or order was entered, the court in which it was
entered, the amount of the judgment or order and the amount then due tbeza@mmes of all
parties in whose favor and against whom the judgment or order was entered, it shall set forth
subdivision (b) and shall state that disobedience is punishable as a contempt of court, and it shall
contain an original signature or copytbé original signature of the clerk of the court or attorney
or the name of the support collection unit which issued it. Service of a restraining notice upon a
department or agency of the state or upon an institution under its direction shall be made by
serving a copy upon the head of the department, or the person designated by him or her and upon
the state department of audit and control at its office in Albany; a restraining notice served upon
a state board, commission, body or agency which is not vathjyrdepartment of the state shall
be made by serving the restraining notice upon the state department of audit and control at its
office in Albany. Service at the office of a department of the state in Albany may be made by
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the sheriff of any county byegistered or certified mail, return receipt requested, or if issued by

the support collection unit, by regular maBervice of a restraining notice upon a financial

institution shall be made by serviagy office of the financial institution.

§2. Subdiision (b) of section 5225 of the civil practice law and rules, as amended by
chapter 388 of the laws of 1964, is amended to read as follows:

(b) Property not in the possession of judgment debtor. Upon a special proceeding
commenced by the judgment credlj against a person in possession or custody of money or
other personal property in which the judgment debtor has an interest, or against a person who is a
transferee of money or other personal property from the judgment debtor, where it is shown that
the judgment debtor is entitled to the possession of such property or that the judgmentsreditor
rights to the property are superior to those of the transferee, the court shall require such person to
pay the money, or so much of it as is sufficient tesathe judgment, to the judgment creditor
and, if the amount to be so paid is insufficient to satisfy the judgment, to deliver any other
personal property, or so much of it as is of sufficient value to satisfy the judgment, to a
designated sheriff. Costé the proceeding shall not be awarded against a person who did not
dispute the judgment debterinterest or right to possession. Notice of the proceeding shall also
be served upon the judgment debtor in the same manner as a summons or by registered or
certified mail, return receipt requested. The court may permit the judgment debtor to intervene
in the proceeding. The court may permit any adverse claimant to intervene in the proceeding and

may determine hier herrights in accordance with section ®23Service of an order to show

cause and petition or notice of petition and petition commencing a special proceeding pursuant to

this subdivision upon a financial institution shall be made by semipoffice of the financial

institution.

83. Sectiorb227 of the civil practice law and rules, as amended by chapter 532 of the
laws of 1963, is amended to read as follows:

§5227. Payment of debts owed to judgment debtor. Upon a special proceeding
commenced by the judgment creditor, against any persoritwghshown is or will become
indebted to the judgment debtor, the court may require such person to pay to the judgment

creditor the debt upon maturity, or so much of it as is sufficient to satisfy the judgment, and to
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execute and deliver any documentessary to effect payment; or it may direct that a judgment

be entered against such person in favor of the judgment creditor. Costs of the proceeding shall
not be awarded against a person who did not dispute the indebtedness. Notice of the proceeding
shal also be served upon the judgment debtor in the same manner as a summons or by registered
or certified mail, return receipt requested. The court may permit the judgment debtor to

intervene in the proceeding. The court may permit any adverse claimatert@ne in the

proceeding and may determine brsherrights in accordance with section 523%ervice of an

order to show cause and petition or notice of petition and petition commencing a special

proceeding pursuant to this section upon a financstitition shall be made by serving any

office of the financial institution.

84. Subdivision (a) of section 5232 of the civil practice law and rules is amended to read
as follows:

(a) Levy by service of execution. The sheriff or support collectiondasignated by the
appropriate social services district shall levy upon any interest of the judgment debtor or obligor
in personal property not capable of delivery, or upon any debt owed to the judgment debtor or
obligor, by serving a copy of the executigmon the garnishee, in the same manner as a
summons, except that such service shall not be made by delivery to a person authorized to
receive service of summons solely by a designation filed pursuant to a provision of law other

than rule 318.Service upora financial institution shall be made by serving any office of the

financial institution. In the event the garnishee is the state of New York, such levy shall be made

in the same manner as an income execution pursuant to section 5231 of this ataelebyA

service of the execution is effective only if, at the time of service, the person served owes a debt
to the judgment debtor or obligor or he or she is in the possession or custody of property not
capable of delivery in which he or she knows orrgason to believe the judgment debtor or

obligor has an interest, or if the judgment creditor or support collection unit has stated in a notice
which shall be served with the execution that a specified debt is owed by the person served to the
judgment deldr or obligor or that the judgment debtor or obligor has an interest in specified
property not capable of delivery in the possession or custody of the person served. All property

not capable of delivery in which the judgment debtor or obligor is knovelaved to have an
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interest then in or thereafter coming into the possession or custody of such a person, including
any specified in the notice, and all debts of such a person, including any specified in the notice,
then due or thereafter coming due te jhdgment debtor or obligor, shall be subject to the levy.

The person served with the execution shall forthwith transfer all such property, and pay all such
debts upon maturity, to the sheriff or to the support collection unit and execute any document
neessary to effect the transfer or payment. After such transfer or payment, property coming into
the possession or custody of the garnishee, or debt incurred plydnimer shall not be subject

to the levy. Until such transfer or payment is made, or until the expiration of ninety days after
the service of the execution upon him or her, or of such further time as is provided by any order
of the court served upon him or hetichever event first occurs, the garnishee is forbidden to
make or suffer any sale, assignment or transfer of, or any interference with, any such property, or
pay over or otherwise dispose of any such debt, to any person other than the sheriff or the
support collection unit, except upon direction of the sheriff or the support collection unit or
pursuant to an order of the court. At the expiration of ninety days after a levy is made by service
of the execution, or of such further time as the court, updiomof the judgment creditor or

support collection unit has provided, the levy shall be void except as to property or debts which
have been transferred or paid to the sheriff or to the support collection unit or as to which a
proceeding under sections @r 5227 has been brought. A judgment creditor who, or support
collection unit which, has specified personal property or debt to be levied upon in a notice served
with an execution shall be liable to the owner of the property or the person to whorhttie de
owed, if other than the judgment debtor or obligor, for any damages sustained by reason of the
levy.

85. Subdivision (a) of section 6214 of the civil practice law and rules is amended to read
as follows:

(a) Method of levy. The sheriff shall lewpon any interest of the defendant in personal
property, or upon any debt owed to the defendant, by serving a copy of the order of attachment
upon the garnishee, or upon the defendant if property to be levied upon is in the d&fendant
possession or custpdin the same manner as a summons except that such service shall not be

made by delivery of a copy to a person authorized to receive service of summons solely by a
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designation filed pursuant to a provision of law other than rule S&8vice upon a finamal

institution shall be made by serving any office of the financial institution.

86. This act shall take effect on the first day of January next succeeding the date on

which it shall become law.
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7. Amending Requirements féleading Regarding Certain Notices of Claim
(CPLR 3018(bpnd3211; Gen. Mun. L. 56)

The Committee recommends amendment of CPLR 3018 and 3211, and also of GML 50
I, SO as to (1) extend much the same procedural requirements to notice of claim defemses

apply to jurisdictional defenses in civil actions, (2) correct an unrelated anomaly concerning
notices of claim recently brought to light by a Court of Appeals concurrence, and (3) fill an
unrelated and apparently unintended gap in CPLR 3211, mongenotions to dismiss.

Motions To Dismiss On Notice Of Claim Ground

The proposed measure would (1) require objections relating to the timeliness or manner
of service or filing of a notice of claim to be pleaded as an affirmative defense, and (8§ provi
that any such objection is waived unless the party asserting the objection moves for dismissal
within 90 days of serving his or her answer or other responsive pleading.

In other words, the same “Use 1t ged Lose 1
upon alleged lack of personal jurisdiction would be extended to procedural objections concerning
the notice of claim, albeit with the difference that the movant will have 90 days rather than 60
days to make the motion. A court could extendthedeadlif upon t he ground of

The provisions would not alter proceedings in the Court of Claims and would therefore
not affect the State of New York.

The Committee believes that these amendments would (1) promote dispositions of
actions on their mestand (2) reduce waste of precious judicial resources.

Under current law, a municipal defendant has no obligation to timely raise an objection to
the notice. Because of this, the municipal defendant which believes it has a valid notice of claim
objectionmay choose not to assert the objection until the statutory deadline to obtain permission
to serve a new notice of claim has passed and the curable defect has thus become incurable.
Indeed, there are reported cases in which the municipal entity lititjetedse for months or
even years before seeking dismissal for the defective notice of claim.

Yet, the purpose of the notice of claim provisions is to provide municipalities with the
opportunity to timely investigate claims, not to provide them with teama to tactically obtain
dismissals. If the time to correct the error has not passed, there is no reason why the plaintiff
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should not be given the opportunity to correct the error. Nor is there any reason why a
municipality should be allowed to sit sy through years of litigatior— including conferences
attended by judges or their staff, motions read and resolved by judges and their staffs, appeals
consuming court time and resources, and even tridiefore raising a dispositive objection that
could have been raised years earlier.
The Margerum Anomaly.

The Court of Appeals recently ruledMargerum v. City of Buffald24 NY3d 721 [2015]

that timely servicef/filing of a notice of claim was not prerequisite to commencement of suit

against the City oBuffalo for alleged violation of the State Human Rights Law.
In concurring with that result, Judge Read noted that the Court of Appeals had earlier
ruled that notice of claim wasprerequisite when an individual sought to sue a county for
alleged violaibn of the State Human Rights Law. The reason for the different result atabeh
General Municipal Law &-e and 56, the statutes that govern service of notice of claim
against many municipalities (including cities), are essentially limited ta¢tidns and/or
personal injury and property damage claims. In contrast, actions againsesa@uatgoverned
byCountyLaw8 2 ( 1), which extends to notice of <c¢lai
or property rights, of every mname and nature.
Julg Read deemed both rulings correct but wi
legislature ever intended to create a situation where an action brought against the County of Erie
alleging violations of the Human Rights Law would require a notice of claintasdition
precedent to suit, while the same type of act
The Committee agrees that there is no valid reason why cities, towns and other
municipalities should not be entitled to the same forewarning aiesu The measure would,
accordngly, expand the scope of GMI5&i so as to be identical with that of County Law
852(1).
Filling An Ostensibly Unintended Gap

CPLR 3211(a) specifies the grounds on which a party may move to dismiss a claim.
CPLR 3211(e) specifies the time in which each such motion should be made. However, for no

discernable reason, CPLR 3211(e) addresses only ten of the eleven paragraplis 32 CR4).
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It says nothing at all about paragraph eleven. That paragraph authorizes a motion to dismiss on
the ground that “the party is 1mmune faolom 1
thenotforpr of it corporation 1 aw.?”

The propose bill would amend CPLR 3211(e) so as to expressly address motions
premised upon CPLR 3211(a)(11). Such motions could now be made at any time, as with a

motion premised upon alleged failure to state a cause of action.
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Proposal

AN ACT to amend the civil practice law and rules and the general municipal law, in relation to
certain notices of claim, pleading an affirmative defense and making a motion to dismiss

The People of the State of New York, represented in Senatészedbly, do enact as

follows:

Section 1. Subdivision (b) of section 3018 of the civil practice law and agemmended
by chapter 504 of the laws of 198€ amended to read as follows:

(b) Affirmative defenses. A party shall plead all matters wifictot pleaded would be
likely to take the adverse party by surprise or would raise issues of fact not appearing on the face
of a prior pleading such as arbitration and award, collateral estoppel, culpable conduct claimed in
diminution of damages as setth in article fourteer\, discharge in bankruptcy, facts showing
illegality either by statute or common law, fraud, infancy or other disability of the party
defending, payment, release, res judicata, statute of frauds, [or] statute of limdataiure to
serve a notice of claim or failure to properly or timely serve a notice of .cl&ima application of

this subdivision shall not be confined to the instances enumerated.

82. Rule 3211 of the civil practice law and rules is amended to read agsfollo

Rule 3211. Motion to dismisga) Motion to dismiss cause of action. A party may move
for judgment dismissing one or more causes of action asserted against him or her on the ground
that:

1. a defense is founded upon documentary evidence; or

2. the court has not jurisdiction of the subject matter of the cause of action; or

3. the party asserting the cause of action has not legal capacity to sue; or

4. there is another action pending between the same parties for the same cause of action
in a caurt of any state or the United States; the court need not dismiss upon this ground but may
make such order as justice requires; or

5. the cause of action may not be maintained because of arbitration and award, collateral

estoppel, discharge in bankruptayfancy or other disability of the moving party, payment,
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release, res judicata, statute of limitations, or statute of frauds; or
6. with respect to a counterclaim, it may not properly be interposed in the action; or
7. the pleading fails to statecause of action; or
8. the court has not jurisdiction of the person of the defendant; or
9. the court has not jurisdiction in an action where service was made under Ebfipn
three hundred fourteesr section[315] three hundred fifteeaf this chapter; or

10. the court should not proceed in the absence of a person who should be a party.

11. the party is immune from liability pursuant to section seven hundred taeftyhe
not-for-profit corporation law.Presumptive evidence ofdlstatus of the corporation,
association, organization or trust under section 501(c)(3) of the internal revenue code may
consist of production of a letter from the United States internal revenue service reciting such
determination on a preliminary or finldsis or production of an official publication of the
internal revenue service listing the corporation, association, organization or trust as an
organization described in such section, and presumptive evidence of uncompensated status of the
defendant magonsist of an affidavit of the chief financial officer of the corporation, association,
organization or trustOn a motion by a defendant based upon this paragraph the court shall
determine whether such defendant is entitled to the benefit of sectionrsewdred twentya of
the notfor-profit corporation law or subdivision six of section 20.09 of the arts and cultural
affairs law and, if it so finds, whether there is a reasonable probability that the specific conduct
of such defendant alleged constitufesss negligence or was intended to cause the resulting
harm. If the court finds that the defendant is entitled to the benefits of that section and does not
find reasonable probability of gross negligence or intentional harm, it shall dismiss thefcause o
action as to such defendant

12. in an action in which service of a notice of claim is a condition precedent to the

commencement of the action, the notice of claim was not served or was not properly or timely

served.
(b) Motion to dismiss defenseA party may move for judgment dismissing one or more
defenses, on the ground that a defense is not stated or has no merit.

(c) Evidence permitted; immediate trial; motion treated as one for summary judgment.
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Upon the hearing of a motion made under subdia (a) or (b), either party may submit any
evidence that could properly be considered on a motion for summary judgiikeether or not

issue has been joined, the court, after adequate notice to the parties, may treat the motion as a
motion for summaryudgment. The court may, when appropriate for the expeditious disposition
of the controversy, order immediate trial of the issues raised on the motion.

(d) Facts unavailable to opposing par§hould it appear from affidavits submitted in
opposition taa motion made under subdivision (a) or (b) that facts essential to justify opposition
may exist but cannot then be stated, the court may deny the motion, allowing the moving party to
assert the objection in his_herresponsive pleading, if any, or mayler a continuance to
permit further affidavits to be obtained or disclosure to be had and may make such other order as
may be just.

(e) Number, time and waiver of objections; motion to plead o¥rany time before
service of the responsive pleadingeguired, a party may move on one or more of the grounds
set forth in subdivision (a), and no more than one such motion shall be perrAittedbjection
or defense based upon a ground set forth in paragraphs one, three, four, five and six of
subdivision(a) is waived unless raised either by such motion or in the responsive pleading.
motion based upon a ground specified in paragraph two, seven, [or]@é&verof subdivision
(a) may be made at any subsequent time or in a later pleading, if onmiggueran objection
that the summons and complaint, summons with notice, or notice of petition and petition was not
properly served is waived if, having raised such an objection in a pleading, the objecting party
does not move for judgment on that growvithin sixty days after serving the pleading, unless
the court extends the time upon the ground of undue hardSh&foregoing sentence shall not
apply in any proceeding under subdivision one or two of section seven hundred eleven of the real
property ations and proceedings lawhe papers in opposition to a motion based on improper
service shall contain a copy of the proof of service, whether or not previouslyAited.
objection based upon a ground specified in paragraph eighbieejor twelveof subdivision (a)
is waived if a party moves on any of the grounds set forth in subdivision (a) without raising such
objection or if, having made no objection under subdivision (a), he or she does not raise such

objection in the responsive pleadindn objection based upon a ground specified in paragraph

96



twelve of subdivision (a) is also waived if the objecting party fails to move for judgment on that

ground within ninety days after serving the pleading, unless the court extends the time upon the

groundof undue hardship.

() Extension of time to pleadService of a notice of motion under subdivision (a) or (b)
before service of a pleading responsive to the cause of action or defense sought to be dismissed
extends the time to serve the pleading untildays after service of notice of entry of the order.

(g) Standards for motions to dismiss in certain cases involving public petition and
participation. A motion to dismiss based on paragraph seven of subdivision (a) of this section, in
which the movingarty has demonstrated that the action, claim, cross claim or counterclaim
subject to the motion is an action involving public petition and participation as defined in
paragraph (a) of subdivision one of section seven®ya of the civil rights law, shalle granted
unless the party responding to the motion demonstrates that the cause of action has a substantial
basis in law or is supported by a substantial argument for an extension, modification or reversal
of existing law. The court shall grant preferemin the hearing of such motion.

(h) Standards for motions to dismiss in certain cases involving licensed architects,
engineers, land surveyors or landscape architéctaotion to dismiss based on paragraph seven
of subdivision (a) of this rule, in wti the moving party has demonstrated that the action, claim,
cross claim or counterclaim subject to the motion is an action in which a notice of claim must be
served on a licensed architect, engineer, land surveyor or landscape architect pursuant to the
provisions of subdivision one of section two hundred fourteen of this chapter, shall be granted
unless the party responding to the motion demonstrates that a substantial basis in law exists to
believe that the performance, conduct or omission complainectbflieensed architect,
engineer, land surveyor or landscape architect or such firm as set forth in the notice of claim was
negligent and that such performance, conduct or omission was a proximate cause of personal
injury, wrongful death or property damagemplained of by the claimant or is supported by a
substantial argument for an extension, modification or reversal of existingrtasvcourt shall
grant a preference in the hearing of such motion.

83. Section 54 of the general municipal law is amezttito read as follows:

850i. Presentation of tort claims; commencement of actidnsNo action or special
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proceeding shall be prosecuted or maintained against a city, county, town, village, fire district or
school district for [personal injury, wrohd death or damage to real or personal property alleged

to have been sustained by reason of the negligence or wrongful dahwpe, injury or death,

or for invasion of personal or property rights, of every name and nature, and whether casual or

continung trespass or nuisance and any other claim for damages arising at law or in equity,

alleged to have been caused or sustained in whole or in part by or because of any misfeasance,

omission of duty, negligence or wrongful act on the pasuch city, couty, town, village, fire

district or school district or of any officer, agent or employee thereof, including volunteer
[firemen firefightersof any such city, county, town, village, fire district or school district or any
volunteer [firemanfirefighter whose services have been accepted pursuant to the provisions of
section two hundred nireof this chapter, unless, (a) a notice of claim shall have been made and
served upon the city, county, town, village, fire district or school district in complianiace wit
section fifty-e of this article, (b) it shall appear by and as an allegation in the complaint or
moving papers that at least thirty days have elapsed since the service of such notice, or if service
of the notice of claim is made by service upon the sagref state pursuant to section fifty
three of this article, that at least forty days have elapsed since the service of such notice, and that
adjustment or payment thereof has been neglected or refused, and (c) the action or special
proceeding shall beoonmenced within one year and ninety days after the happening of the event
upon which the claim is based; except that wrongful death actions shall be commenced within
two years after the happening of the death.

2. This section shall be applicable notwitimgling any inconsistent provisions of law,
general, special or local, or any limitation contained in the provisions of any city charter.

3. Nothing contained herein or in section fiftyof this chapter shall operate to extend
the period limited by sulidsion one of this section for the commencement of an action or
special proceeding.

4. (a) Notwithstanding any other provision of law to the contrary, including any other
subdivision of this section, section fifgyof this article, section thirtgighthundred thirteen of
the education law, and the provisions of any general, special or local law or charter requiring as a

condition precedent to commencement of an action or special proceeding that a notice of claim
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be filed or presented, any cause of@ttgainst a public corporation for personal injuries
suffered by a participant in World Trade Center rescue, recovery or cleanup operations as a result
of such participation which is barred as of the effective date of this subdivision because the
applicalbe period of limitation has expired is hereby revived, and a claim thereon may be filed
and served and prosecuted provided such claim is filed and served within one year of the
effective date of this subdivision.

(b) For the purposes of this subdivision:

Q) “participant in World Trade Center Trescuec
any employee or volunteer that:

() participated in the rescue, recovery or cleanup operations at the World Trade Center
site; or

(i) worked at the Fresh Kills LandlFRn the city of New York after September eleventh,
two thousand one; or

(i) worked at the New York city morgue or the temporary morgue on pier locations on
the west side of Manhattan after September eleventh, two thousand one; or

(iv) worked onthe barges between the west side of Manhattan and the Fresh Kills Land
Fill in the city of New York after September eleventh, two thousand one.

2)*World Trade Center site” means anywhere
River and Canal Street; east Canal Street to Pike Street; south on Pike Street to the East River;
and extending to the lower tip of Manhattan.

84. This act shall take effect on the first day of January next succeeding the date on

which it shall have become law and shall applgit@ctions commencechar after that date.
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8. Setting a Timdramefor Expert Witness Disclosure
(CPLR 3101(d)(1))

The Committee recommends that CPLR 3101(d)(1) be amended to provide a minimal

deadline for expert disclosure, which could be modifigdhe court to give earlier or later
expert disclosure depending on the needs of the case.

Current Law .

Current CPLR 3101(d) (1) requires that each

person whom the party e x plhedisslosingparty mustlalsoa s a n

(&

provide certain other information, i1including

each expert 1s expected to testify.?” ( The
and podiatric malpractice actis.)

The problem with the current statute is that it does not sayh@)such disclosure must
be made, or (b) whether the affidavit of a previously undisclosed expert may e sspgort
or oppose a motion for summary judgmeAs a result, courtsave rendered inconsistent
decisions as to when expert disclosure is due, and parties have found it difficult to gauge what
they must do to assure that they can rely upon their experts at trial or within the context of
summary judgment motions.

The most reent appellate ruling of notRjiversv. Birnbaum 953 N.Y.S.2d 232, 2012

WL 4901445 (2d Dep’t October 27, 2012), nicel
current statute. The Court there npated that
must disclose 1ts expected trial experts wupon
failing to provide any deadline for disclosur
with the discretion to allow the testimony of arpert who was disclosed near the
commencement of trial,” and that courts also
affirmation from that expert submitted in the

In other words, virtually every question connected to the timeliness of the disclosure is

b 2

now a function of the court’s “discretion.
disclosure are discretionary, that means that two judges can vangelifferent rulings on

much the same facts. It also means that a party will not know in advance what will occur if he or
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she delays hiring and disclosing an expert, perhaps in the hope that the case may settle without
incurring the costs of retainingn expert.
The Proposal

The proposal sets forth specific deadlines for disclosure of experts. Thevphrtye
burden of proof on a claim, cause of action, damage or defense must disclose his or her experts
“at least sixty daydst heefonalthe dathe dad ewdhi ©
party then has thirty days to disclose his or her responsive experts. These deadlines can be
modified by a court order in the case or by a rule of the Chief Administrator of the Courts.

The Committeef e ] s t hat specific time frames for
by ambush,” (2) promote consistency, and (3)
management of cases.

The amendment would also make clear that expert disclosure,antriégeequisite for
trial, is not required for purposes of summary judgment motions.

The Committee recognizes that trial dates are fluid and such dates are often adjourned.
When the trial is adjourned, the deadline to serve expert information willlafsoéet until the
trial date is adjourned, counsel should assume that the trial date is fixed and act accordingly in
making expert disclosure.

Moreover, t his amendment would not affect
for expert disabsure, apart from the deadlines set forth in the proposal, so long as such dates are
set forth in the scheduling order and the parties are apprised of the specific date. The Committee
believes that such active case management and the setting of deallipesnote efficient
case management.

What The Proposal Would Not Change

The amendment would not alter what must be provided, and would not alter the current

lawregarding deposition of experts. It would merely set forth when the disclosure must occur

The amendment also would not apply to any
care provider for whose records a patient aut
would codify the current, judgmade rule that 3101(d)(1) disclosureed not be made of a

treating physician for whose records a patient authorization is given to the opposingsearty.
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Jiang v. Dollar RentACar,Inc. 91 A. D. 3d 6 0CGasew2ldn 2b5ApD:2d 90Q,0 1 2 ) ;
900 (4"De p * t Rbsatbv8BrighanPark CoOp. Apartments37 Misc.3d 1206(A), Slip Op
2012 WL 4748396.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to the time of disclosure of expert
witness information

The People of the State of New Yorkpresented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph 1 of subdivision (d) of section 3101 of the civil practice law and
rules is amended by adding two new subparagraphs (iv) and (v) to read as follows:

(iv) Unless otherwiserovided by a rule of the chief administrator of the courts or by

order of the court, disclosure of expert information shall be made as follows: the party who has

the burden of proof on a claim, cause of action, damage or defense shall serve its tesponse

expert demand served pursuant to this subdivision at least sixty days before the date on which the

trial is scheduled to commence; within thirty days after service of such response, any opposing

party shall serve its answering response pursuanistsubdivision; within fifteen days after

service of such response, any party may serve an amended or supplemental response limited to

issues raised in the answering response. If the trial is adjourned, the deadlines in this

subparagraph shall shift acdargly. Unless the court orders otherwise, a party who fails to

comply with this subparagraph shall be precluded from offering the testimony and opinions of

the expert for whom a timely response has not been given.

(v) This subparagraph shall not appbyet treating physician or other treating health care

provider for whose records a patient authorization is given to the opposing party.

82. This act shall take effect immediately, and shall apply to all rules or orders requiring

the service of expert rpenses issued prior to, on or after such effective date.
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9. Amending an Exception to the Rule against Hearsay to Address
Business Records Relied upon by Experts in Civil Trials
(CPLR 4549 (new))

This measure would add a new section 4549 to the CPLR to effect a very narrow but
much needed change in the evidentiary law concerning the admission of expert testimony in civil
trials. It would, in effect, legislatively overrule the-gfted decision iWWagman v. Bradshaw
292 AD2d 84 [2d Dept 2002].

Current Law .

This measure relates to the “professional
hearsay.

One commonly recurring question is whether and when an expert withess can rely, in
reaching his oher opinion, on reports or data that is not itself in evidence. The Court of
Appeals long ago stated the rule as being tha
record or personally known to ththataniexpare ss , ” b
“may r e-bfscour matedaliftit is of a kind accepted in the profession as reliable in
forming a professional o piHanbschv. NeiwiarkCityh a1l qu o't
Transit Authority 63 NY2d 723, 725 [1984].

Unfortunatly, that rule was greatly limited, especially in the Second Department, by the
ruling in Wagmarv Wagmarwhich dealt with the testimony of a chiropractor who, in reaching
an opinion, relied upon a report ing@MRIfypreting
films. Even though doctors and chiropractors routinely rely on such reports in théirdizy
practice of diagnosing and treating their patients, the Second Department ruled that the witness
could not rely on t he andregeiptintevidenea of theconginal filmise pr o

thereof or properly authent?icated counterpart

'There s, we should note, a view to the effect “t hat t
hearsay rule but an exception to the traditional evide:
Curran,T h e “ Psriodmeal Rel i abil ity ” Bas,BsAugMNoYiSt. B.X 22¢22R01)pi ni on T

2 The same court had earlier reached the opposite concluBmmregrossa v. Weinstei2 78 AD2d 487, 488 [2d

Dept 2000] (“John Tor r spaperly alawedsto testifyewith réspegt tophe MRI iepoit a n  wa
because he had personally examined him, and the MRI report is data which is of the kind ordinarily accepted by
experts in the field”).
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The Second Department afterwards extentfagmareven further, holding that the
opinion evidence cannot be based upon an MRI report or siaitarfrom another medical
provider unless the author of the report was himself or herself subject teegemamation’

Although the Third Department appears to have definitively rejected/gmgmarview,?
the rule is less than clear in the other twdidial Departments, where there are decisions that
appear to be consistent witlagman and decisions that appear to be inconsistent with
Wagmarf

Th e Advisory Committee?’s View

Our Advisory Committee believes that tAéagmarrule (a) unduly obstructs the receipt
of opinion testimony, and (b) is out of touch with the manner in which professional opinions are
generally formed beyond the bounds of the courtroom.

Doctors, for example, routinely rely uporray reports, laboratgrtests, MRI reports,
and similar data in making life and death decisions. They do so because, in the overwhelming
majority of such cases, the author of the report has more expertise than the treating doctor in
interpreting the data in issue. It is, walibve, illogical to posit that such reports are sufficiently

reliable to make a life or death choice of treatment, but not sufficiently reliable to serve as a

SpD  Andrai al03vAD3d P0,s7¢Xer 2 [2d Dept 20113 Elshaarawy v. LHaul Co. of Mississippi72 AD3d
878, 882 [2d Dept 2010 levenger v. Mitnick38 AD3d 586, 587 [2d Dept 2007].

0" Brien VA9 ADBHO37 938 39 [3d Dept 2008) (“where—clearlyaeating
test routinely elied upon by neurologists in treating and diagnosing patients, like plaintiff, who are experiencing

back pain—he or she should be permitted to testify how the results of that test bore on his or her diagnosis even

where, as was apparently the case hbeerdsults are contained in a report made by the nontestifying radiologist
chosen by the treating physician to interpret and repo:

S Kovacev v. Ferreira Bros. Contracting AD3d 253,253 [1dDe pt 2004] ( “[a] treating phy
cannot be based on an @ftcourt interpretation of MRI films prepared by another health care professional who is

not subject to crosexamination where, as here, the MRI films are not in evidencéhane is no proof that the
interpret at Yettiv. Aubin Contractinga&RlenovatipB06 AD2d 874, 874 [4th Dept 2003] (which,

however, is arguably distinguishable).

6Trombinv.CityofNeWYo;k 33 AD3d 564, 564 i[alls tc oDerptt PRr00pse]r 1(y* [ ptelr] rhi
orthopedist to testify as to his interpretation of the
reviewed the actual films and plaintiffs had notified the court of their intention to introlediéms into

e vi d e hlaiss V. $outh Buffalo Railway Company 2 91 AD2d 848, 848 [4th Dept 200
physician was properly permitted to testify regarding 1
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predicate for expert opinion.

This illogic is exacerbated by the circumstance that, with greasingly
compartmentalized manner in which medical and diagnostic services are provided, a doctor may
rely on many such reports from many different corporate providers in even the simplest cases.

This Measure

This measure would not alter the circums&sin which expert testimony may be
offered. Nor would it alter the rules concerning the admissibility of the reports or data on which
the testimony may be premised.

However, where the report or data is of the kind routinely relied upon in the prafassio
a basis for forming an opinion, the opinion shall not be rendered inadmissible on the ground that
the predicate data is not in evidence. Nor shall the opinion be rendered inadmissible simply
because its author or source is not available to be gnedtio

The measure does not apply to expert opinions that are premised in whole or part upon
predicate reports or opinions that were themselves prepared for purposes of litigation. We
believe that the underlying rationale of this measureamely, that reprts or data that are
routinely used to form professional opinions
inherently reliable— simply does not apply to predicate data and reports that were generated for
purposes of litigation.

By contrast, beasse governmental investigative reports are generally not compiled for
any litigation purpose, an expert’s reliance
opinion inadmissiblg&t he “report or data [were] oifom” kind
as reliable in forming a professional opinion. This measure relates only to reports or data
prepared outside of litigation. It does not address and is not intended to limit the admissibility of
evidence that is otherwise admissible by statute mmeon law fee e.g, Matter of State of New
York v. Floyd ¥,.22 N.Y.3d (2013)].

This measure, which would have no fiscal impact on the public treasury, would take

effect immediately and apply to all actions pending on or after such effective date.
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Promsal

AN ACT to amend the civil practice law and rules, in relation to the admissibility of
certainexpert testimony

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. The civil practice law andles is amended by adding a new section 4549 to
read as follows:

84549. Admissibility of certain expert testimony. Expert opinion that is otherwise

admissible in evidence s hall not be rendered

reportor other data which is not itself in evidence if that report or data is of a kind routinely

accepted in the profession as reliable in forming a professional opinion. The rule set forth in this

section shall apply irrespective of whether the author aiceaf the predicate report or data is

in court or available for crossxamination. The rule set forth in this section shall not apply to a

predicate report or opinion prepared for purposes of litigation. This section does not render

inadmissible any edence that is otherwise admissible by statute or common law.

§2. This act shall take effect immediately and shall apply to all actions pending on or

after such effective date.
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10.  Addressing the Law of Evidence Regarding the Exclusion of Hearsay
Statenents of an Agent or Employee
(CPLR 4551 (new))

The Committee recommends a relaxation of the common law exclusion of hearsay
statements of a party’s agent or empl oyee, pr
scope of that employment agency relationship, and made during the existence of the
relationship. The proposal would add a new C
exception to follow the approach of Federal Rule of Evidence 801(d)(2)(D).

The proposal is intended to change éléent of authority that a proponent must show in
order to make the hearsay statement of an opp
under current law it appears clear that a hearsay statement will be admissible if there was actual
authorityto speak on behalf of the party, such authority often may be shown only by implication
in light of the circumstances of the employment or agency relationship. In practice, this tends to
limit “speaking authority” to only the high 1

Professor Michael J. Hutter has analyzed several Appellate Division cases that take a
very strict view of the predicate proof for speaking authority, and these cases indicate that an
employee or agent who is not in charge of the business will have no iraptleatity to speak
on behalf of the employer even if the statement made relates to an activity the person was
charged to undertake. Instead, the proponent of the hearsay statement may need to make the
difficult showing of express authority to speaklmhalf of the employerSeeBoyce v Gumley
Haft, Inc, 82 AD3d 491 [1st Dept 2011%cherer v Golub Corpl101 AD3d 1286 [3d Dept
2012]; Hutter, “Speaking Agent Hearsay Except
York Law Journal, June 6, 2013, Bj.col. 1, Vol. 249, No. 108.

The Committee believes a strict requirement to demonstrate such authority to speak may
exclude reliable proof of an event, even though the employer as a party might not be treated
unfairly by admissibility, either because the statement is true and madedsgon with relevant
knowledge, or because the employer is able to introduce other proof in opposition to the
implications of the hearsay statement. As noted above, the current strict requirement to show

speaking authority is contrary to Federal Rul&widence. SeeBarker and Alexander, Evidence
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in New York State and Federal Courts (2d ed.) 8:26, p. 148.

The Committee further believes that the rule is unlikely to change without legislative
action. SeelLoschiavo v Port Auth. of New York & New Jgr€8 NY2d 1040, 1041 [1983]

[ “We decline plaintif f-settled,ialbeitwidely criliczadruteof ¢ han ge
evidence but note, in this connection, that a proposal for modification of the hearsay rule in this
State is now beforethe Legi t ur e 7 ] ) .

An example of statements excluded under the current rule include an erapleyeev ¢ r * s
admissions of negligence, unless the driver was authorized by the employer to speak about the
subject accident. I8chner v Simpsoii286 AD 716, 718 [1stQet 1 955] ), an empl o
statement “I am sorry that I knocked you down
inadmissible on the ground that “[glenerally
make either decl a(Seedlso dankewsk rBordeb @andensedoMills Co.”

176 AD 453 [2d Dept 1917] [driver’s statement
Raczes v Horneé8 AD3d 1521,1522 523 [ 3d Dept 20009 ] [ maintenan
“this 1isme¢ehehahitdftxed this railing and I’ m

establish notice on the part of employer]).

However, such employee statements generally are admissible in federal court and would
be admissible under the proposed rulseeCorley v Burger King Corp56 F3d 709, 710 [5th
Cir 1995];Martin v Savage Truck Lind21 F Supp 417, 419 [DDC 1954]). On the other hand,
an employee’s statement would not be admissib
matter that was not withintkemp 1 oye e’ s s ¢ o pSee, e.df,, Widkingomw y me n t .
Carnival Cruise Lines, Inc920 F2d 1560 [11th Cir 1991Hill v Spiegel, InG.708 F2d 233, 237
[6th Cir 1983]).

The Committee believes that the federal approach is an improvement over the curre
state of New York decisional law, and that trial judges will exercise appropriate discretion to
exclude such hearsay evidence when there is inadequate foundation or indicia of reliability.

109



Proposal

AN ACT to amend the civil practice law and rulesrelation to admissibility of
an opposing party’s statement

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. The civil practice law and rules is amended by adding a hew section 4551 to
read agollows:

8 551. Admissibility of an opposing party’

opposing party shall not be excluded from evidence as hearsay if made by a person whom the

opposing party authorized to make a statement on the subjectdiily opposing party

employee on a matter within the scope of that relationship and during the existence of that

relationship.
82. This act shall take effect immediately and shall apply to all actions pending on or

after its effective date.
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11. Enacting a Waiver of Privileged Confidential Information Exclusive Use in a Civil
Action (CPLR 4504(a))

CPLR 4504 creates an evidentiary privilege governing communications between a patient
and his or her physician, as well as other named peastamgling a patient in a professional
capacity, regarding information necessary to enable that physician or other named person to act
in that professional capacity. In recent years, court decisions have made clear that, under this
statute, the results ahy tests administered following a motor vehicle accident which reveal the
alcohol or drug contents in the body of the operator of a motor vehicle are not to be discoverable
nor admitted into evidence in a civil action unless the test is administetrexlditection of a
public officer or by court order.Sge Dillenbeck v. Hess73 N.Y.2d 278 (1989)\eferis v.
DeStefanp265 A.D.2d (2d Dept. 1999F0x v. Marshall 2012 NY Slip Op. 00328 (2d Dept.,

Jan. 2012); Vehicle and Traffic Law §1194).

We beliee that the Legislature must address the evidentiary problem unforeseen at the
time the privilege was enacted. This measure would do this. It would enact a waiver of the
privilege by an operator of a motor vehicle in this state who has been in a maotte aebident
upon whom medical tests were administered following the accisi@etyas to the results of the
tests administered where the tests reveal the
for theexclusivepurpose of use in a ciwction.

In this regard, we agree with the views expressed by the disdeitiembeckthat such
an amendment would further the strong public policy of this State to prevent the driving of a
motor vehicle while impaired by alcohol or drugs.

This measurés intentionally narrow and does not infringe upon the confidentiality
between a patient and his or her health care provider. The waiver does not include notes or
observations made or recorded i1in a patient’s
emergency room or elsewhere nor any other test results nor any written or verbal communication
between the patient and his or her healthcare professional. This permits the trial court to allow
the discovery of and admission into evidence of the resuétgext taken after a motor vehicle

accident revealing the alcohol or drug conten
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Proposal

AN ACT to amend the civil practice law and rules, in relation to waiver of
privileged confidential information

The Peopl®f the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision (a) of section 4504 of the civil practice law and rules, as amended
by chapter 555 of the laws of 1993, is amended to read as follows:

(a) Confidential information privileged.Unless the patient waives the privilege, a person
authorized to practice medicine, registered professional nursing, licensed practical nursing,
dentistry, podiatry or chiropractic shall not be allowed to disclose any infemahich heor
sheacquired in attending a patient in a professional capacity, and which was necessary to enable
him or herto act in that capacity. The relationship of a physician and patient shall exist between
a medical corporation, as defined in detiforty-four of the public health law, a professional
service corporation organized under article fifteen of the business corporation law to practice
medicine, a university faculty practice corporation organized under section fourteen hundred
twelve of tre notfor-profit corporation law to practice medicine or dentistry, and the patients to

whom they respectively render professional medical serviEesthe exclusive purpose of use

in a civil action, an operator of a motor vehicle in this state shalebmed to have waived this

privilege in regard to the results of any tests administered following a motor vehicle accident

which reveal the alcohol or drug contents 1n

A patient who, for the purpose of obtaining insurance benatitborizes the disclosure
of any such privileged communication to any person shall not be deemed to have waived the
privilege created by this subdivision. For the purposes of this subdivision:

1. “Person” shall me a n reof, gpeerireviewi comimitteea 1 , in
public or private corporation, political subdivision, government agency, department or bureau of
the state, municipality, industry, gartnership, association, firm, trust, estate or any other legal
entity whatsoever; and

2.“Insurance benefits?” s himsuredpiamcl ude paymen
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82. This act shall take effect on the first day of January next succeeding the date on
which it shall have become law and it shall apply to any action commenced on or aftetethat da
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12. Amending the General Obligations Law in Relation to the Limitation
of Non-statutory Reimbursement and Subrogation
(Gen. Oftig. L. 85-335)

This measure would amend General Obligations La838 which was originally
enacted ir2009 (L. 2009¢. 494, pt. F, §, eff. Nov. 12, 2009), to further facilitate resolution of
personal injury lawsuits.

Section53 35 was enacted in responsdassowv. the Cou
Doerr, 12 NY3d 80 (2009). TheassoCourt held that the parties #éopersonal injury lawsuit
could not enter into a settlement without the consent of a health insurer that had intervened in the
action, thereby upholding the right of the insurer to pursue a subrogation €ansistent with
CPLR 84545, which bars plaiff§ in personal injury actions from recovering expenses that have
been paid for by collateral sources, GOLFb, as amended, creates a conclusive presumption
that a personal injury settlement does not include compensation for health care costs, loss of
earnings or other economic expenses to the extent they have been paid, or are obligated to be
paid, by an insurer. It further states that no person entering into a settlement shall be subject to a
subrogation or reimbursement claim by a benefit providdr mispect to the losses or expenses
paid by the provider. The section does not apply to certain benefits specified in sections (b) and
(c) of the section.

The section was amended in 2013 (L. 2013, c. 516) to clarify that it is specifically
directedtvar d ent i ties engaged in providing insura
contained in ERISA, which reserves for the states the right and the ability to regulate insurance.

The decision irRink v. State of New YQIR7 Misc.3d 1159 (Ct. Clais 2009)a f f87 d
AD 3d 1372 (4 Dept. 2011) demonstrates that further clarification is necessary so that the goals
underlying GOL 85335 can be accomplished. TReakc ourt granted a health
to intervene in a pending medical malpragtiction, holding that GOL 8335 addresses only
situations in which the tortfeasor has settled an action and not those in which litigation is still
pending. The Committee believes that such intervention is impliedly precluded by current law
except wherentervention is sought to enforce certain benefits specified in subdivisions (b) and

(c) of section 8335. The measure, adopting the predominant view in the Appellate Divisions,
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under which intervention by health insurers is precludedRassq 12 NY3dat 89), would
make that explicit.

The proposal would also clarify that the section applies to judgments as well as
settlements. Thus, for example, with respect to the claims covered by the section, an insurer
could not assert a subrogation claim or cléamreimbursement against any person irrespective
of whether the claim is resolved by settlement, as under the current statute, or by a judgment.
The Committee believes that the principles underlying the section apply equally to matters that
are resolvedby settlement and those that are litigated.

Furthermore, the proposal is fully consistent with the purposes underlying the collateral
source provisions of CPLR 84545 as well as other 1980s legislation enacted in response to the
liability crisis. It woud simplify and reduce the cost of litigation and facilitate settlement of
claims. Moreover, it would ensure that the burden of payment for health care services, disability
payments, lost wage payments or other benefits will be borne by the insuremgeudh
collateral sources, whether a claim against an alleged tortfeasor is resolved by settlement or

judgment.
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Proposal

AN ACT to amend the general obligations law, in relation to the limitation of non
statutory reimbursement asdbrogation

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Section-335 of the general obligations law, as amended by chapter 516 of
the laws of 2013, is amended to read as follows:

§5-335. Limitation of reimbursement and subrogation claims in personal injury and
wrongful death actions. (a) When a person settles a claim, whether in litigation or otherwise,

obtains a judgment againstie or more other persons in an action for persopaiaes, medical,

dental, or podiatric malpractice, or wrongful death, it shall be conclusively presumed that the
settlemenbr judgmentoes not include any compensation for the cost of health care services,
loss of earnings or other economic loss to ttterg those losses or expenses have been or are
obligated to be paid or reimbursed by an insurer. By entering into any such setttarbgnt,

seeking or obtaining such judgmeatperson shall not be deemed to have taken an action in

derogation of any rigt of any insurer that paid or is obligated to pay those losses or expenses;
nor shall a per s on’ orecovenyofsguchijudgmeoonstiiutela s et t 1 e me

violation of any contract between the person and such insurer.

No person entering intsuch a settlemer obtaining such a judgmesiall be subject

to a subrogation claim or claim for reimbursement by an insuteaamsurer shall have no lien
or right of subrogation or reimbursement against any such [ggtpl@rson or any other pgrto
such a settlement, with respect to those losses or expensesvisielen or are obligated to be

paid a reimbursed by said insureAn insurer shall not be peitted to intervene in an action

for personal injury, medical, dental, or podiatric malpracticeyrongful death, for the purpose

of asserting a subrogation claim or claim for reimbursemvéhtrespect to such losses or

expenses.
(b) This section shall not apply to a subrogationneltar recovery of additional first

party benefits provided pursuant to article fifige of the insurance law. The tefadditional
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first-party benefits, as used in this subdivision, shall have the same meaning given it in section
65-1.3 of title 11 ofthe codes, rules and regulations of the state of New York as of the effective
date of this statute.
(c) This section shall not apply to a subrogation or reimbursement claim for
recoveryof benefits provided by Medicare or Medicaid, specifically authonmeduant to
article fifty-one of the insurance law, or pursuant to a policy of insurance or an insurance
contract providing workers’ compensation bene
§2. This act shall take effect immediately and apply to all settlements entered into or

judgmens entered on or after November 12, 2009.

117



13. Clarifying the Manner in Which the Acknowledgment of a Written
Agreement Made Before or During Marriage May be Proven in an
Action or Proceeding
(D.R.L 8236(B)(3))

The measure would amend subdivisioof art B of section 236 of the Domestic
Relations Law so that a notary’s 1inadvertent
written agreement that both parties undisputedly signed.

Subdivision (3) currently requires that, in order to be validfiien agreement made
before or during marriage must be “subscribed
manner required to entitle a deed to bet recor
forth in Real Property Law®1,that a ch si gnature must be “duly a
executing the same” or “proved” by wuse of a s

Due to the impracticality of the latter alternative, parties almost invariably opt for the
acknowledgment option. A notary publicdalled, verifies that the individual who is signing in
the notary’s presence 1s 1ndeed the i1individua
usual catechism.

The acknowledgment requirement fulfills tw
identity of the person whose name appears on an instrument and to authenticate the signature of
such pMatisobwDobi 90 NY2d 127, 133 (1997). Secon
the signer a measure of deliberation in the act of executingtleud m ¢ Galetta V. Galetta21
NY3d 186, 192 (2013).

However, there is a problem with the inflexible nature of the current requirement
concerning certification of the acknowledgment. The problem was plainly demonstrated by the
Court of Appe aGaefta Inthat casetit waswndisputed thath partiehad
signed the subject agreement, and, more than that, that both parties had done so in the presence
of a notary who was retained specifically for that purpose. Unfortunately, the notary retained to
notarize the husbandysomignhaduazepombdoerof t h
stating that the notary had confirmed the identity of the signatory, with the consequence that the

notary’s certification of the acknowledgment
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the notay could (understandably) not remember an entirely unmemorable event that had
occurred many years earlier, a prenuptial agreement that both parties had undisputedly signed
was deemed legally invalid.

The proposed amendment woulokt dispense with the reqeement that the agreement be
“duly acknowledged” or “proved” by a subscrib
requirement is good policy, serving the two purposes noted above. So, as before, if either
signatory fails to sign in the presenceaaiotary formally retained to certify the signature, the
agreement will not be valid.

The amendment would, however, allow some flexibility in the manner in which the
acknowledgment is proven. More specifically, if a notary is called to certify themvritt
acknowledgment where the notary’s acknowledgm
the document by the parties and the parties’
defects as to the form of the acknowledgment. The party may,dorxe, present testimony
from the notary to the effect that his or her customary practice was to ask and confirm that the
person signing the document was the same person named in the document.

Such was proposed by the Appellate Division majorit§ateta. The Committee
believes that the idea is a good one. By injecting a modicum of flexibility into the statute, we
can continue to ensure that marital andpegital agreements are authentic and are preceded by
some measure of deliberation, while alsoseu r i ng t hat a notary’s inad

b

irrevocably alter the parties l1ives.
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Proposal

AN ACT to amend the domestic relations law, in relation to the proof of acknowledgment
of the agreement of the parties in an action or proceeding

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph 3 of part B of Section 236 of the domestic relations law is amended
to read as follows:

3. Agreement of the parties. An agreement by #régs, made before or during the
marriage, shall be valid and enforceable in a matrimonial action if such agreement is in writing,
subscribed by the parties, and acknowledged or proven in the manner required to entitle a deed to

be recorded However, whee there is a written certification of acknowledgment that is defective

in for m, and signing of the document by the »p

the court may ignore defects as to the form of the acknowledgrNemnwithstanding anypther
provision of law, an acknowledgment of an agreement made before marriage may be executed
before any person authorized to solemnize a marriage pursuant to subdivisions one, two and
three of section eleven of this chapt&uch an agreement may incdu¢ll) a contract to make a
testamentary provision of any kind, or a waiver of any right to elect against the provisions of a
will; (2) provision for the ownership, division or distribution of separate and marital property; (3)
provision for the amount arduration of maintenance or other terms and conditions of the
marriage relationship, subject to the provisions of sectiBhl5of the general obligations law,

and provided that such terms were fair and reasonable at the time of the making of the agreement
and are not unconscionable at the time of entry of final judgment; and (4) provision for the
custody, care, education and maintenance of any child of the parties, subject to the provisions of
section two hundred forty of this articl®lothing in this subi¢ision shall be deemed to affect

the validity of any agreement made prior to the effective date of this subdivisawever,

where there is a written certification of acknowledgment that is defective in form, the

acknowledgment may be proven by otheanmse

82. This act shall take effect immediately and shall apply to an agreement made prior

before on or after such effective date.
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14. Clarifying the Procedure Available for Payment or Delivery of Property of Judgment
Debtor
(CPLR 5225 (apnd(b))

CPLR 5225(a) provides that a judgment creditor can seek satisfaction of a judgment by
moving against the judgment debtor for an order requiring him or her to deliver to the sheriff any
money or personal property in which he or she has an interest it he s In possession“or
custody of that property. Similarly, CPLR 5225(
special proceedi n gnpasgessionsr custadpnmonel @ otheppersonab n
property in which the judgment debtor has an interest, or against a person who is a transferee of
money or other personal property from the judgment debtor, where it is shown that the judgment
debtor is entitled to the possessio o f s uch property or that the j
property are superior to those of the transfe

This measure would amend CPLR 5225(a) and (b) to facilitate the ability of a judgment
creditortoseekite del i very of property in the possessi

jurisdiction by exercising jurisdiction over the judgment debtor or another person within the

court’s jurisdiction who may “contr omB” the pe
number of contexts, including a situation whe
the property. The property is under the garnishédei ent > s “control,” but a
client’s “possession or custody.?”

This amendment may alsome into play in a parent / subsidiary situation, as it did in the
recent decision of the Court of Appealsdommonwealth of the N. Mariana Islands v. Canadian
Imperial Bank of Commergce 2 1 N. Y. 3 Marian&’ ) (. Ma&ridh3y jhe Cotrt
addresse@hether a judgment creditor can obtain an Article 52 turnover order against a bank to
garnish assets held b yManahae2l N.¥.3dlat’58. Theplairtiif gn s u b
Commonwealth of the Northern Mariana Islands had obtained two separptegavents
against two individuals, thilillards, who resided in the Commonwealttd. at 58. The
Commonwealth registered the tax judgments in the United States District Court for the Southern
District of New York and commenced proceedings as a judganeditor pursuant to Fed. R.
Civ. P. 69(a) and CPLR 5225(b), seeking a turnover order againdilthels. Id. The
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Commonwealth named a bank, CIBC, as a garnishee on the basis that the Millards maintained
accounts in 92%wned foreign subsidiaries of BC. Id.

In Mariana, the Court of Appeals observed that,
‘possession or @aiualposseéssion. dNobsably, sectipns of the GPLR
pertaining to the dispositiomnodr pcoptody’ ugt
ldat 63 (emphasis added). The Court contraste
standard which “has been constr ldcAdaresult then c o mp a
Court hel d t htoissue a&postjudgment téreover ardergpurauantto CPLR
5225(b) against a banking entity, that entity itself must have actual, not merely constructive,
possession or custody of the assets sought
subsiday mi ght have possession or dduat3768dy of a j v

CPLR 5225(b), when enacted, represented a change from the predecessor provision in the
Civil Practice Act. As discussed Mariana, Civil Practice Act 96 provided for ttnover of
property in the “possessilbat6l. GRLR 5225(Mpanthel » o f
ot her hand, empl oys the “possession ddtIncustod
interpreting the statute, the Court reasoned thadthei s s i on was intentional,

the legislature has sought to encompass the ¢
Id. at 62.

By way of contrast, in other sections of the CPLR, such as disclosure provisions, the
concepintodl ™ cioSeeCPLRAE11h (dequiting production at deposition of books,
paper s, and other 1tems 1n “the possesse@ on, c
alsoCPLR 3120(1) (i) (requiring di spossession,y or i ns:
custody or control” of the party served with
resolved at the appellate level, “control” ha
discovery can be obtained from a whetlyned subsidiarywherever located, of a parent that is
a party to the case, because the parent has control over the-asinlg subsidiarySee Bank
of TokyeMitsubishi, Ltd. v. Kvaernel75 Misc. 2d 408 (Sup. Ct. N.Y. Co. Jan. 15, 1998). The
Committee expresses n@w as to whether, in the context of a parent/subsidiary or other

13

relationship, the requisite control” should

122



and determination in particular cases nor is the Committee expressing any view as totwhether

(13

word control” as wused in the context of CPLR
manner as it may be construed in the context of CPLR Article 31.

The proposed amendment would add “control?”
the sandard reflected in the prior Civil Practice Act and the Gud&ivil Procedure before it
(82447). It would facilitate the efforts of judgment creditors to satisfy judgments by reaching
assets held by persons or entities under the control of garnishiee£ommittee considered
whether to add the “control” language to othe

declined to do so. The Civil Practice Act appropriately limited the control standard to the
context of judicially supervised adversariabhags.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to payment or delivery of
property of judgment debtor

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Sectionl. Subdivisions (a) and (b) of section 5225 of the civil practice law and rules, as
amended by chapter 388 of the laws of 1964, are amended to read as follows:

(a) Property in the possession of judgment debtor. Upon motion of the judcyeitar,
upan notice to the judgment debtor, where it is shown that the judgment debtor is in possession
[or], custodyor controlof money or other personal property in whichdnehehas an interest,
the court shall order that the judgment debtor pay the money,roush of it as is sufficient to
satisfy the judgment, to the judgment creditor and, if the amount to be paid is insufficient to
satisfy the judgment, to deliver any other personal property, or so much of it as is of sufficient
value to satisfy the judgmegno a designated sheriff. Notice of the motion shall be served on the
judgment debtor in the same manner as a summons or by registered or certified mail, return
receipt requested.

(b) Property not in the possession of judgment debtor. Upon a spexabding
commenced by the judgment creditor, against a person in possessiongtwilyor controlof
money or other personal property in which the judgment debtor has an interest, or against a
person who is a transferee of money or other persoopépy from the judgment debtor, where
it is shown that the judgment debtor is entitled to the possession of such property or that the
judgment creditor’s rights thetransferee,thercouptshallt y ar e
require such persaon pay the money, or so much of it as is sudfitito satisfy the judgment, to
the judgment creditor and, if the amount to be so paid is ingrffitd satisfy the judgment, to
deliver any other personal property, or so much of it asssffitient vdue to satisfy the
judgment, to a designated sheriff. Costs of the proceedingsshakk awarded against a person
who did not dispute the ttppossessionnNoticdafthea or > s 1 n't
proceeding shall also be served upon the judghelotor inthe same manner as a summons or

by registered or certified mail, return receipt requested: cburt may permit the judgment
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debtor to intervene in the proceeding. The court may permitdugrse claimant to intervene in
the proceeding anday determine hisr herrights in accordance with section 5239.
§2. This act shall take effect on the first of January next succeeding the date on which it

shall become law.
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15.  Conforming the Statutes on the Timing of a Motion Seeking Leave to Appeal,
the Automatic Stay and the@ay Rule
(CPLR 5519)

The Committee recommends th&589(e) of the CPLR be amended to provide that,
upon an appeal from an order affirming or modifying an order or judgment, any existing stay
pending appeal continuesaih appeal is taken, a motion is made for permission to appeal or an
affidavit of intention to file a motion for permission to appeal is served within five (5) days of
the order of appealed from.

Under current law, the automatic five {&y stay continweuntil final determination of
the appeal if the appellant takes an appeal or makegian for permission to appeaithin the
five (5) days. In contrast, undeb®19(a), which deals with initial appeals, taking an appeal or
servingan affidavit of intation to move for permission to appé&abufficient to invoke the stay.

It seems apparent to the Committee that the original legislative intent in allowing a stay to be

invoked upon the filing of an affidavit of intention to move for permission to apyssato give

the appellant the benefit of an immediate stay of execution of the judgment without having to
prepare the papers in support of a motion for permission to appeal. It appears to have been an
oversight on the Le giequentappeaalethesappellant mustachually , up o
prepare the papers on the motion for permission to appeal within five (5) days in order to invoke

the continuation of the stay.

Commentators are divided as to how the current 85519(e) is to be interpretesif@nd a
whether a party that files an affidavit of intention receives the benefit of the continuation of the
stay. CompareA. Karger, The Powers of the New York Court of Appe@d ed. 2005) at 648,

n. 3 (opining that where an appellant does not havecseffi time to prepare a motion for leave

to appeal, the appellant may serve a notice of intention to move for permission to appeal and
thereby secure a stay); and T. Newmdew York Appellate Practid®d. 1997) at §6.06

(suggesting that, so long as ardartaking is still in effect, the service of an affidavit of intention

to move for leave to appeal results in the continuation of the stay) wikhi36 g e [ " s 2 Pr a c .

(1995) (opining that, under 85519(e) the appellant must actually make a motiorvéotdea
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appeal and that an affidavit of intention to move for permission is not effective to continue the
stay).

This amendment would resolve any existing ambiguity and would make it clear that the
appellant, upon serving a notice of appeal or an affiddvittention to seek permission to
appeal, will receive the immediate benefit of the continuation of the stay already in existence on
the appeal.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to the continuation of the
staypending appeal

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision (e) of section 55X9te civil practice law and rules is amended
to read as follows:

(e) Continuation of stay. If the judgment or order appealed from is affirmed or modified,
the stay shall continue for five days after service upon the appellant of the order of affirmance or
modification with notice of its entry in the court to which #dppeal was taken. If an appeal is

taken or a motion [is mad&r permission to appeal or an affidavit of an intention to nfove

permission to appeal[,] from such an orgeservedefore the expiration of the five days, the
stay shall continue untilfe days after service of notice of the entry of the order determining
such appeal or motion. When a motion for permission to appeal is involved, the stay, or any
other stay granted pending determination of the motion for permission to appeal, shall:

(i) if the motion is granted, continue until five days after the appeal is determined; or

(i) if the motion is denied, continue until five days after the movant is served with the
order of denial with notice of its entry.

82. This act shall take effeimmediately and shall apply to judgments or orders

appealed from on or after that date.
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16.  Addressing CPLR Article 16 Issues in Relation to Apportionment of Liability
for Non-Economic Loss in Personal Injury Actions
(CPLR 1601, 160and3018)

The Committeeecommends amendments of CPLRL&31, 1603 and 3018(b) that
would (1) correct an anomaly that arisesiirthe current wording of CPLRL801, and (2)
resolve a continuing disagreement between the Departments of the Appellate Division
concernig whether a plaintiff is entitled to discover what claims, if any, the defendant intends to
make at trial concerning the culpability of nparties.
CPLR Article 16.
Both of the proposed changes concern the workings of CPLR Articlérigle 16,

which was enacted in 1986 and applies solely to personal injury actions, provides that, except in
those instances detailed in CPLR §1602, a def
total liability” can 1imiet shiag eoowfhethel pdhihi
economic loss. Thus, a defendant assigned 30% of the fault is responsible for only 30% of
plaintiff’s pain and suffering damages, but 1
plaintiff’s economic | oss.

Priortot he article’s enactment, a joint tortfe
entire judgment, regardless of its share of the faRétngolan v. County of Nass&6 N.Y.2d
42,46, 725 N.Y.S.2d 611, 6B15 (2001). Although the tortfeasor migheéthseek contribution
or indemnification from any others who contri
could well be academic in the event that the others were bankrupt, judgraefjtor were
otherwise not subject to liability.

The statte was intended to modify the common law so as to assure that a defendant
assigned a minor share of the fault would bea
nonreconomic lossRangolan supra

Correction of the Anomaly ConcerningthePlan t i f f > s Own Cul pability

The proposed amendment of CPLE681 would correct an anomaly that may occur
when the plaintiff is found partially at fault for the subject injuries. As Justice Mark C. Dillon
recently noted in the Albany Law Review (73 Alb.LyR&9 [2009]), there is an instance in
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which a defendant assigned 50% or less of the total culpability can nonetiezleesno benefit
under CPLR 8601.

As presentlyworded, the benefits of CPLRL801 go to a defendant who is assigned
“fi1ifty Ipesssemft tore total lTiability assigned t c
longwi nded way of saying “fifty percent or 1less
difference arises when one of the culpable persons is the plaintiff.

Sincete plaintiff is not “liable” for his or
liable,” the plaintiff’s culpability will not
This leads to the bizarre rredsicedbyvirtuelofiahe t he de f
plaintiff’”s negligence.

If, for example, plaintiff is assigned 60% of the fault while defendants Smith and Jones
are respectively assigned 30% and 10% of the
30% buthisorhersh@ar of the “total liability assigned t
thus wholly denied any benefits of Article 16 simply because the 60% share of the fault was
assigned to the plaintiff rather than to another defendant or-paron

The problemmoted by Justice Dillon is not merely theoretical. Those decisiabave
addressed the i1issue have held that the “fifty
the statute 1in the <c¢circumst an chkeepsthedsfdndanth it i
below the 51% markRisko v. Alliance Builders Corp40 A.D.3d 345, 835 N.Y.S.2d 551 (1st
De p’ t RdWINGOM Y. Junel67 Misc.2d 483, 637 N.Y.S.2d 1018 (Sup. Ct. Tompkins Co.

1996).

The Committee believes that the Legislatuwald not have intended the consequences
noted above, and, i1in any event, that apportio
“liability” would better effectuate the polic
Committee recommends that thetsta be amended accordingly.

Amendmentof CPLR 81603to Resolvethe Marsala/RyanDiscovery Issue
Theproposed amendments of CPLRL883 and 3018(b) would not altertthee f e nd ant ’ s

current rights to limit liability under CPLR Article 16, but would resolve whether the plaintiff is

entitled to notice and discovery concerning the claims that the defendant intends to advance at
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trial. The issue has been the subject of coinfig rulings by the Second and Fourth
Departments of the Appellate Division.
In Ryan v. Beaverd 70 A.D.2d 1045, 566 N.Y.S.2d 112 (1991), the Appellate Division
for the Fourth Department notéuhat, under the terms of CPLR@&D3, a defendant seeking to
limit its liability under Article 16 bears the burden of proving that some other or others were also
at fault in causing the subject injuries. For that reason, the Court ruled that the plaintiff was
entitled to demand a bill of particulars specifying ethpersons were alleged to have negligently
caused plaintiff’>s 1injury, and in what respec
In Marsala v. Weinraup208 A.D.2d 689, 617 N.Y.S.2d 809 (1994), the majority of a
divided Second Department panedched the opposite conclusion. Noting that CPLR Article 16
did not characterize the c¢claim to 11mit l11iabi
it logically followed that the plaintiff was not entitled to demand any particulars regalaing
claims that the defendant intended to assert at trial regarding Article 16 limitation of liability.
Since the ruling ilMarsalamore than a decade ago, the lower courts in the Second
Department have, not surprisingly, continued to adhere to thabinding inMarsala The
contrary ruling inRyanremains good law in the Fourth Department. Neither the First
Department nor the Third Department has addressed the issue. Nor is it likely that the Court of
Appeals will ever pass on the matter inasmaglaiscovery disputes rarely reach that Court.
Meanwhile, courts in the First and Third Departments must struggle with conflicting precedents.
Maria E. v. 599 West Associatd€88 Misc.2d 119, 726 N.Y.S.2d 237 (Sup. Ct. Bronx Co.
2001).
As a result othe ruling inMarsala, a plaintiff in the Second Department may not
discover until the trial itself which neparties are claimed to be responsible for the subject
injuries or in what respect they are claimed to have negligently caused the injuriesthéthen
information becomes evident during the trial itself, it may not be possible to depose witnesses or
otherwise seek to conduct discovery regarding the merits of the allegations. Further, while it is
possible that the issue concerning the-pom r tllggédksnegiigence was directly or indirectly

referenced in a deposition, document, or expert disclosure notice, such will not necessarily have
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occurred and it is even possible thatthepomr t y’ s very existence and
was known on} to the defendant.

The Committee believes that the rule espousédarsalac an result in the Kk
by ambush” that has 1long been deemed unaccept
obvious problem with fairness, such practice can teaituations in which a defense that would
have failed if the operative facts were known instead succeeds.

The amendment would alter CPLR 3018(b) so as to list the Article 16 defense along with
other affirmative defenses. This would have the pracatifatt of statutorily endorsingyan
and rejectingVarsala

Notably, the proposed amendments relate solely to limitation of liability arising under
CPLR Article 16. As such, the amendments do
defeat theclaim entirely on the ground that it is not liable at all. The amendments are intended to

confirm that the defendant has the burden of proof in establishing an Article 16 defense.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to apportionment
of liability for nonreconomic loss in personal injury actions

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Suthivision 1 of section 1601 of the civil practice law and rules, as amended
by chapter 635 of the laws of 1996, is amended to read as follows:

1. Notwithstanding any other provision of law, when a verdict or decision in an action or
claim for personal ijury is determined in favor of a claimant in an action involving two or more
tortfeasors jointly liable or in a claim against the state and the liability of a defendant is found to

be fifty percent or less of the tof#ihbility assigned to all persons liablelilpability of all

persons deemed culpaptie liability of such defendant to the claimant for fsmonomic loss

shall not exceed that defendanéquitable share determined in accordance with the relative
culpahlity of each person causing or contributing to the total [liabiktypability for non

economic loss; provided, however that the culpable conduct of any person not a party to the
action shall not be considered in determining any equitable share li¢neirclaimant proves

that with due diligence he or she was unable to obtain jurisdiction over such person in said action
(or in a claim against the state, in a court of this state); and further provided that the culpable

conduct of any person shall not tensidered in determining any equitable share herein to the

extent that action against such person 1s bar

injury” as defined 1n section eleven of the
§2. Section 1603 of thavil practice law and rules, as amended by chapter 635 of the
Laws of 1996, is amended to read as follows:
81603. Burdens of proof. In any action or claim for damages for personal injury a party
asserting that the limitations on liability set forthhms article do not apply shall allege and
prove by a preponderance of the evidence that one or more of the exemptions set forth in
subdivision one of section sixteen hundred one or section sixteen hundred two applies. A party

seeking limited liability prsuant to this article shall have the burdeall&ging andoroving by a
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preponderance of the evidertbatits equitable share of the total [liabilitglilpability is fifty
percent or less of the total culpability

83. Subdivision (b) of section 30b8the civil practice law and rules, as amended by
chapter 504 of the laws of 1980, is amended to read as follows:

(b) Affirmative defenses. A party shall plead all matters which if not pleaded would be
likely to take the adverse party by surprise ould raise issues of fact not appearing on the face

of a prior pleading such as arbitration and award, collateral estoppel, culpable conduct claimed in

diminution of damages as set forth in article fourt@etimitation of liability pursuant to article
sixteen,discharge in bankruptcy, facts showing illegality either by statute or common law, fraud,
infancy or other disability of the party defending, payment, release, res judicata, statute of frauds,
or statute of limitation. The application of this suhsiion shall not be confined to the instances
enumerated.

84. This act shall take effect on the first day of January next succeeding the date on
which it shall become law and shall apply to all actions commenced on or after such effective

date and to &pending actions on such effective date in which trial has not yet commenced.
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17. Adopting the Uniform Mediation Act of 2001 (as amended in 2003), to Address
Confidentiality and Privileges in Mediation Proceedings in New York State
(CPLR Article 74 fiew))

The Committee recommends amending the CPLR to adopt the Uniform Mediation Act
(“UMA”) as promulgated by the National Confer
in collaboration with the AmericaminR@tandAs s oc i
amended in 2003. The UMA provides rules on the issues of confidentiality and privileges in
mediation. It establishes an evidentiary privilege for mediators and participants in mediation that
applies in later legal proceedings. The UMA gsovides a confidentiality obligation for
mediators. Currently, there are over 2,500 separate statutes nationwide that affect mediation in
some manner, resulting in troublesome complexity in the law for mediating parties, particularly
in a multistate orommercial context.

The Committee is in full agreement with the prime concern of the UMA: keeping
mediation communications confidential. New York has no statewide rule applicable to the
confidentiality of submissions and statements made during ned@tbceedingsSee, NYP
Holdings, Inc., v. McClier Corp2007 WL 519272 (Sup. Ct., N. Y. Co.,Jan. 10, 2007) (citing
ADR Program, Comm Div, Sup. Ct., N. Y. Co., Rule&@)ntrast, Hauzinger v. Hauzinget3
A.D. 3d 1289, 842 N. Y. S. 2d 646 (4th Def02), @ff’'d., 10 N.Y.3d 923, 892 N.E.2d 849,

862 N.Y.S.2d 456 (2008).

Mediation is a process by which a third party facilitates communication and negotiation
between parties to a dispute to assist them in reaching a voluntary agreement rédsatlving
dispute. The central rule of the UMA is that a mediation communication is confidential, and, if
privileged, is not subject to discovery or admission into evidence in a formal procebkding.
proceedings following a mediation, a party may refusegdlake, and prevent any other person
from disclosing, a mediation communication. Mediators andpasty participants may refuse to
disclose their own statements made during mediation, and may prevent others from disclosing
them, as well. Waiver of thepeivileges must be in a record or made orally during a proceeding

to be effective.
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The privilege extends only to mediation communications, and not the underlying facts of
the dispute. Evidence that is otherwise admissible or subject to discovery tlbesaroe
inadmissible or protected from discovery by reason of its use in a mediation. A party that
discloses a mediation communication and thereby prejudices another person in a proceeding is
precluded from asserting the privilege to the extent necefsahe prejudiced person to
respond. A person who intentionally uses a mediation to plan or attempt to commit a crime, or to
conceal an ongoing crime, cannot assert the privilege. Also, there is no assertable privilege
against disclosure of a commurtioa made during a mediation session that is open to the
public, that contains a threat to inflict bodily injury, that is sought or offered to prove or disprove
abuse, neglect, abandonment, or exploitation in a proceeding where a child or adult protective
agency is a party, that would prove or disprove a claim of professional misconduct filed against a
mediator, or against a party, party representative, oipaadry participant based on conduct
during a mediation. If a court, administrative agency, otrativn panel finds that the need for
the information outweighs the interest in confidentiality in a felony proceeding, or a proceeding
to prove a claim or defense to reform or avoid liability on a contract arising out of the mediation,
there is no privilge.

The UMA allows parties to opt out of the confidentiality and privilege rules, thus
ensuring party autonomy. The UMA generally prohibits a mediator, other than a judicial officer,
from submitting a report, assessment, evaluation, finding or oth@naaication to a court
agency, or other authority that may make a ruling on the dispute that is the subject of the
mediation. The mediator may report the bare facts that a mediation is ongoing or has concluded,
who participated, and mediation communicasi@videncing abuse, neglect, or abandonment, or,
other nonrprivileged mediation matters.

The UMA does not prescribe qualifications or other professional standards for mediators.
It requires a mediator to disclose conflicts of interest before angepimediation or as soon as
practicable after discovery of the conflict. His or her qualifications as a mediator must be
disclosed to any requesting party to the dispute.

The Committee recognizes the efforts of the New York State Bar Association in

promoting adoption of the Uniform Mediation Act. It is pleased to join with it in its efforts to
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further the goal of fostering prompt, economical, and amicable resolutiorpotess and
provide a certainty in the law of mediation confidentiality in New York.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to establishing the
uniform mediation act

The People of the State of N&tork, represented in Senate and Assembly, do enact as

follows:

Section 1. Short title. This act shall b
Mediation Act . ”

82. The civil practice law and rules is amended by adding a new article 74 to read
as fdlows:

ARTICLE 74
UNIFORM MEDIATION ACT
Section 7401. Definitions.

7402. Scope.
7403. Privilege against disclosure; admissibility; discovery.

7404. Waiver and preclusion of privilege.

7405. Exceptions to privilege.
7406. Prohibited medior reports.
7407. Confidentiality.

7408 . Mediator s disclosure of conflicts

7409. Participation in mediation.

7410. Relation to electronic signatures in global and national commerce.

7411. Uniformity of applicatiomand construction.

87401. Definitions. As used in this article the following terms shall have the following

meanings:

(a) “Mediation” means a process in which a

negotiation between parties to assist them inhieaca voluntary agreement regarding their

dispute.
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(. b) “Mediation communication me ans a stat

or nonverbal, that occurs during a mediation or is made for purposes of considering, conducting,

participating injnitiating, continuing, or reconvening a mediation or retaining a mediator.

(. c) “Mediator” means an 1ndividual who c¢con

(d) “Mediation Party” means a person who p

agreement is necessary to resohedispute.

(e) “Nonparty participant?” meathat a per s on,

participates in a mediation.

(1) “Person” means an individual . corporat

limited liability company, associatiomint venture, government, governmental subdivision,

agency or instrumentality, public corporation, or any other legal or commercial entity.

(g) “Proceeding” means:

(1) ajudicial, administrative, arbitral, or other adjudicative process, includirigdela

pre-hearing and podtearing motions, conferences and discovery; or

(2) a leqgislative hearing or similar process.

( h) “Record” means information that 1s 1 ns

in an electronior other medium and is retvigble in perceivable form.

(1) “Sign” means:

(1) to execute or adopt a tangible symbol with the present intent to authenticate a record;

(2) to attach or logically associate an electronic symbol, sound or process to or with a

record with the presg intent to authenticate a record.

87402. Scope. (a) Except as otherwise provided in subdivision (b) or (c) of this section,

this article applies to a mediation in which:

(1) the mediation parties are required to mediate by statute or court oisichfiire

agency rule or referred to mediation by a court, administrative agency, or arbitrator;

(2) the mediation parties and the mediator agree to mediate in a record that demonstrates

an expectation that mediation communications will be privilepsinst disclosure; or
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(3) the mediation parties use as a mediator an individual who holds himself or herself out

as a mediator, or the mediation is provided by a person who holds himself or herself out as

providing mediation.

(b) This article does natpply to a mediation:

(1) relating to the establishment, neqgotiation, administration, or termination of a

collective bargaining relationship;

(2) relating to a dispute that is pending under or is part of the processes established by a

collectivebargaining agreement, except that this article shall apply to a mediation arising out of a

dispute that has been filed with an administrative agency or court;

(3) conducted by a judge who might make a ruling on the case; or

(4) conducted under the ausps of:

(i) a primary or secondary school if all the parties are students; or

(ii) a correctional institution for youths if all the parties are residents of that institution.

(c) If the parties agree in advance in a signed record, or a recoptafeding SO

reflects, that all or part of a mediation is not privileged, the privileges under sections 7403, 7404,

and 7405 do not apply to the mediation or part agreed upon. However, section 7403 applies to a

mediation communication made by a persom\Wwhs not received actual notice of the agreement

before the communication is made.

87403. Privilege against disclosure; admissibility; discovery. (a) Except as otherwise

provided in section 7405, a mediation communication is privileged as providatdivision (b)

and is not subject to discovery or admissible in evidence in a proceeding unless waived or

precluded as provided in section 7404.

(b) In a proceeding, the following privileges apply:

(1) A mediation party may refuse to disclose, and prayent any other person from

disclosing, a mediation communication.

(2) A mediator may refuse to disclose a mediation communication, and may prevent any

other person from disclosing a mediation communication of the mediator.

(3) A nonparty participarmmay refuse to disclose, and may prevent any other person from

disclosing, a mediation communication of the nonparty participant.
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(c) Evidence or information that is otherwise admissible or subject to discovery does not

become inadmissible or protectedm discovery solely by reason of its disclosure or use in a

mediation.

87404. Waiver and preclusion of privilege. (a) A privilege under section 7403 may be

waived in a record or orally during a proceeding if it is expressly waived by all parthes to t

mediation; and:

(1) in the case of the privilege of a mediator, it is expressly waived by the mediator; and

(2) in the case of the privilege of a nonparty participant, it is expressly waived by the

nonparty participant.

(b) A person who disclose&s makes a representation about a mediation communication

which prejudices another person in a proceeding is precluded from asserting a privilege under

section 7403, but only to the extent necessary for the person prejudiced to respond to the

representatio or disclosure.

(c) A person that intentionally uses a mediation to plan, to attempt to commit, or to

commit a crime, or to conceal an ongoing crime or ongoing criminal activity, is precluded from

asserting a privilege under section 7403.

§7405. Excptions to privilege. (a) There is no privilege under section 7403 for a

mediation communication that is:

(1) in an agreement evidenced by a record signed by all parties to the agreement;

(2) available to the public under article six or seven of tiiipofficers law, or made

during a session of a mediation which is open, or is required by law to be open, to the public;

(3) a threat or statement of a plan to inflict bodily injury or commit a crime of violence;

(4) intentionally used to plan a crémattempt to commit a crime, or to conceal an

ongoing crime or ongoing criminal activity;

(5) later sought or offered to prove or disprove a claim or complaint of professional

misconduct or malpractice filed against a mediator;

(6) except as otherwise provided in subdivision (c) of this section, later sought or offered

to prove or disprove a claim or complaint of professional misconduct or malpractice filed against
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a mediation party, nonparty participant, or representative aftg pased on conduct occurring

during a mediation; or

(7) later sought or offered in a proceeding in which a child or adult protective services

agency is a party to prove or disprove abuse, neglect, abandonment, or exploitation, unless the

child oradult protective services agency participated in the mediation.

(b) There is no privilege under section 7403 if a court, administrative agency, or

arbitrator finds, after a hearing held in camera, that the party seeking discovery or the proponent

of theevidence has shown that the evidence is not otherwise available, that there is a need for the

evidence that substantially outweighs the interest in protecting confidentiality and that the

mediation communication is sought or offered in:

(1) a court proceding involving a felony; or

(2) except as otherwise provided in subdivision (c) of this section, a proceeding (i) to

prove a claim to rescind or reform, or (ii) to establish a defense to avoid liability on, a contract

arising out of the mediation.

(c) A mediator may not be compelled to provide evidence of a mediation communication

referred to in paragraph six of subdivision (a) or paragraph two of subdivision (b) of this section.

(d) If a mediation communication is not privileged under subdivisipor(&) of this

section, only that portion of the communication necessary for the application of the exception

from nondisclosure may be admitted. Admission of evidence under subdivision (a) or (b) does

not render the evidence, or any other mediationnconication, discoverable or admissible for

any other purpose.

§7406. Prohibited mediator reports. (a) Except as required in subdivision (b) of this

section, a mediator may not make a report, assessment, evaluation, recommendation, finding, or

other conmunication regarding a mediation to a court, administrative agency, or other authority

that may make a ruling on the dispute that is the subject of the mediation.

(b) A mediator may disclose:

(1) whether the mediation occurred or has terminated, cthehe settlement was

reached, and attendance;

(2) a mediation communication as permitted under section 7405; or
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(3) a mediation communication evidencing abuse, neglect, abandonment, or exploitation

of an individual to a public agency responsible fart@cting individuals against such

mistreatment.

(c) A communication made in violation of subdivision (a) of this section may not be

considered by a court, administrative agency, or arbitrator.

87407. Confidentiality. Unless subject to article sis@ren of the public officers law,

mediation communications are confidential to the greatest extent agreed to by the parties or

provided by this article or other law or rule of this state.
§7408. Mediator s di s cl osad fa}Beforé acceptingfal i ¢ t s

mediation, an individual who is requested to serve as a mediator shall:

(1) make an inquiry that is reasonable under the circumstances to determine whether

there are any known facts that a reasonable individual would corkilgrtd affect the

impartiality of the mediator, including a financial or personal interest in the outcome of the

mediation and an existing or past relationship with a mediation party or foreseeable participant in

the mediation; and

(2) disclose any sincknown fact to the mediation parties as soon as is practical before

accepting a mediation.

(b) If a mediator learns any fact described in paragraph one of subdivision (a) of this

section after accepting a mediation, the mediator shall disclose itmasoopracticable.

(c) At the request of the mediation party, an individual who is requested to serve as a

b

mediator shall disclose the mediator’s qualif

(d) A person who violates subdivision (a) or (b) of this secggirécluded by the

violation from asserting a privilege as to his or her own statements under section 7403.

(e) Subdivisions (a), (b), and (c) of this section do not apply to an individual acting as a

judge.
() No provision of this article requiresdha mediator have a special qualification by

background or profession.
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§7409. Participation in mediation. An attorney may represent a party, or another

individual designated by a party may accompany the party to, and participate in, a mediation. A

waiver of representation or participation given before the mediation may be rescinded.

87410. Relation to electronic signatures in global and national commerce. This article

modifies, limits, or supersedes the federal Electronic Signatures in Glabblladional

Commerce Act, 15 U. S. C7801 et seq., but this article does not modify, limit or supersede

8 101(c) of such Act or authorize electronic delivery of any of the notices described in 8§
103(b) of such Act.
87411. Uniformity of applicatioand construction. In applying and construing this

article, consideration must be given to the need to promote uniformity of the law with respect to

its subject matter among states that enact it.

83. Severability clause. If any provision of this acit® application to anperson or
circumstance is held invalid, the invalidity does not affect other provisions or applications of this
act which can be given effect without the invalid provision or application, and to this end the
provisions of this acare severable.

84. This act shall take effect on the first day of January next succeedingetioz da
whichit shall become law and shall apply to all agreements to mediate and mediations pursuant
to a referral entered into on or after such effeatiate.
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18. Eliminating the Uncertainty in the Context of an Appeal of EitheExaRParte
Temporary Restraining Order or an Uncontested Application to the Court
(CPLR 5701(apnd5704(a))

The Committee recommends two changes respecting apgebatdure relatingp the
interplay between CPLR 885701 and 5704. CPLR08 generally provides for appeals to the
Appellate Division from orders of the Supreme and County Courts. However, there are two
species of applications that have presented prableéhose in which by the nature of the
application there is no adverse party and applications relating to provisional remedies in which
there is an urgent need for appellate review.

Section 1 of the proposal seeksattd a new paragraph 4 to CPLR/81(a) to provide
for the availability of an appeal in circumstances in which, due to the nature of the application,
there is no adverse party. The problem arises as a result of existing sections 5701(a) (2) and (3),

(13

which require that the appealable orderasl 1 have been made upon not
applications, such as an application for a legal name change, which do not by their nature

provide for an adverse party upon whom notice would be served. While such applications are

not routinely denid in whole or in part, the Committee believes that the Appellate Division

should not be constrained on jurisdictional grounds from reviewing such an appeal.

The second proposed amendment also relates parteapplications. CPLR %704
provides for revew by the Appellate Division or the Appellate Term of cer&drparteorders.

At present, the granting of any provisional remedy, such as a temporary restraining order (TRO),
without notice is immediately reviewable in tAppellate Division under CPLR5504.

However, it has come to the attention of the Committee that the present wording of
subdivisions (a) and (b) of section 5704 has been construed to limit the authority of an individual
justice from granting a provisional remedy that was denied indbg below. The Committee
believes that the denial of a provisional remedy often gives rise to emergency conditions,
necessitating immediate relief from a justice of the Appellate Division. The Committee,
therefore, recommends an amendment of sectiod fo add language allowing a single
Appellate Division or Appellate Term justice to grant an order or provisional remedy applied for

without notice to the adverse party and refused by the court below.
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Under prevailing case law, a TRO that is grantéer afiformal notice to the opposing
party is still considered to be am parteorder for purposes of CFR.8&704. With the adoption
of 22 NYCRR 802.7(f), which this Committee recommended, it is likely that more temporary
restraining orders will be gramtafter informal notice. This proposal does not in any way affect
the current rule that such TRO(s) are considered &xIpartefor purposes of section 5704,

unless they are made after service of a formal notice of motion or an order to show cause.
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Proposal

AN ACT to amend the civil practice law and rules, in relation to appellate review of
an ex parte order or applications for provisional remedies

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. Paragraph 3 of subdivision (a) of section 5701 of the civil practice law
and rules is amended and a new paragraph 4 is added to such subdivision to read as follows:
3. from an order, where the motion it decided was made up@e nafusing to vacate
or modify a prior order, if the prior order would have been appealable as of right under paragraph
two had it decided a motion made upon nqtare

4. from an order denying in whole or in part an application for which, lnattge, there

iS not an adverse party

82. Section 5704 of the civil practice law and rules, as amended by chapter 435 of the
laws of 1972, is amended to read as follows:

85704. Review of ex parte ordeysex parte applications for provisional reresd (a)

By appellate division. The appellate division or a justice thereof may vacate or modify any order
granted without notice to the adverse party by any court or a judge thereof from which an appeal

would lie to such appellate division; and the elfgie divisionor a justice thereahay grant any

order or provisional remedy applied for without notice to the adverse party and refused by any
court or a judge thereof from which an appeal would lie to such appellate division.

(b) By appellate termThe appellate term in the first or second judicial department or a
justice thereof may vacate or modify any order granted without notice to the adverse party by
any court or a judge thereof from which an appeal would lie to such appellate term; and such

appellate term or justice thereofnay grant any order or provisional remedy applied for without

notice to the adverse party and refused by any court or a judge thereof from which an appeal
would lie to such appellate term.
83. This act shall take effeon the first day of January next succeeding the date on

which it shall have become a law.
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19. Expanding Expert Disclosure in Commercial Cases
(CPLR 3101(d)(1))

One of the main objectives of the Supreme
world class forum for the resolution of commercial disputes.” Chief Judge Kaye, Commercial
Litigationin New York State Courtsl8. 7, at p. 16 (Haig 4B West’ s N
furtherance of that objective, a priority of several groups charged wilisg the commercial
division is to relax certain restrictions on expert disclosure imposed by the GB&RI@t pp.

3-4) to address the special needs of substantial commercial cases. The Committee believes that
limited amendments to the expert distlee statute, CPLR 3101, would promote more efficient

and thorough preparation by attorneys in commercial actions and speedier resolution of those
actions, thereby encouraging commercial litigants to use our court system. Thus, the Committee
supports anraendment to CPLR 3101(d)(1)(i) that would allow for greater expert disclosure in
commercial actions.

CPLR 3101(d)(1)(i) provides for the furnishing, upon request of a party, of a statement
regarding an expert whom the adversary intends to call at Titnalt provision authorizes further
disclosure concerning the expected testimony
of special c¢circumstances. ” The courts have 1
generally confining it to instances which the critical physical evidence in a case has been
destroyed after its inspection by an expert for one side but before its inspection by the expert for
the other, and certain other, similarly limited situatioksy., Adams Lighting Corp. \First
Central Ins. Cq.230 AD2d 757 (2d Dept. 1996)he Hartford v. Black & Deckef21 AD2d
986 (4th Dept. 1995Ro0sario v. General Motors Cord48 AD2d 108 (1st Dept. 1989);

Connor s, Practice Commentaries, Mc Kinney’s Co

The Committee believes that, on balance, the current rules governing expert disclosure
work reasonably well in cases other than commercial cases. The issue of expert disclosure,
generally, raises diverse opinions in the bar. Therefore, the Commateemends that CPLR
3101(d)(1)(i) should be modified to permit additional expert disclosure in substantial commercial
cases only. The issues addressed by experts in commercial cases are often complex, touching on

nuanced economic, financial and corporatagyples, such as how stock or other securities
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should be valued; how a business should be valued; or whether the financial analysis of a board
of directors was sound under the circumstances. In addition to presenting difficult legal and
factual issues;ommercial cases often involve substantial sums of money or impact corporate
governance. Generous expert disclosure is available in virtually all other forums, including all
other state courts and the federal cowggFederal Rules Civil Procedure 26. modern forum
for the resolution of commercial disputes is essential for New York to maintain its prominence as
an international financial center; unless meaningful expert disclosure is routinely available in
commer cial actions , ntaihdtsfinavicial domirsance Maf berseriouslyt o ma i
compromised. Accordingly, we believe that additional expert disclosure in commercial cases
should be permitted to provide the world class forum for the resolution of commercial disputes
the State needs.

Under the Committee’s proposal, subdivision
subparts. The first subpart, (A), would retain the existing provisions of (d)(1)(iii), which would
apply to most cases, including smaller commercial cases. These commeesaicausually
less complex than those involving larger sums, and more extensive disclosure of experts would
be disproportionately costly. However, in commercial cases in which $250,000 or more is found
by the court to be in controversy, the amendmerttie form of a new subpart (B), would
expressly authorize the court to allow further disclosure of experts expected to testify at trial.
Under this proposal, the applicant would be obliged to show that the need for that disclosure
outweighs the concomita expense and delay to any party. The applicant would be required to
demonstrate that traditional expert discovery as provided for by subdivision (d)(1)(i) would not
suffice. However, the applicant wou$d not ha
currently construed by the case law, which would remain the standard for all cases other than this
group ofsubstantiatommercial cases. Because the proposal would require the court to weigh
the risk that the proposed disclosure might be unduly expensicause unreasonable delay, the
court should normally inquire, if further disclosure is found necessary, whether a particular form
of disclosure would be more appropriate, including less expensive anrddimreegming, than

another.
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“Comme r c i isdefinedcso as to inClude the most common forms of such
disputes, and a measure of flexibility is provided for. The definition expressly excludes personal
injury, wrongful death, matrimonial and certain other matters. The Committee wishes to
emphasizehat the proposed amendment would not alter expert disclosure practice outside
commercial cases. To be sure, the proposed amendment expressly states that it is inapplicable to
“personal i1injury, wrongful deat h, matrimoni al

Unde the proposal, if the court determined that a deposition was in order, it could set
reasonable boundaries on the breadth of the matters to be inquired into and the length of the
deposition. The proposal provides that unless it is unreasonable, thehaduréquire that the
inquiring party pay a reasonable fee to the expert in the case of deposition disclosure, since this
seems the fairest approach in most instances.

The proposal provides that the further disclosure of experts authorized by thehadlurt
take place at such time as the court deems appropriate. In contrast with the practice in most
personal injury matters, experts in commercial cases are often retained at an early point. In large
commercial cases, many of which are litigated in tbenfercial Division around the state, the
court is expected to, and does, engage in extensive supervision of disclosure proceedings and
establish a comprehensive disclosure schedule, which would include an appropriate deadline for
further expert disclosurd,ordered.

The Committee’s proposal for the establish
forth below, would have a broader application than those that would be governed by this new

subdivision (d)(L)(iii)(B).
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Proposal

AN ACT to amend the civil practice law and rules, in relation to broadening expert
disclosure in commercial cases

The People of the State of New York, represented in Senate and Assendrigcts

follows:

Section 1. Subparagraph (iii) of parggnal of subdivision (d) of section 3101 of the
civil practice law and rules, as renumbered by chapter 184 of the laws of 1988, is amended to
read as follows:

(i) (A) Further disclosure concerning the expected testimony of any expert may be
obtained on} by court order upon a showing of special circumstances and subgectto
restrictions as to scope and provisions concerning fees and expenses as the court may deem
appropriate. However, a party, without court order, may take the testimony of a person
aut horized to practice medicine, dentistry or
expert, as described in paragraph three of subdivision (a) of this section, in which event any other
party shall be entitled to the full disclosure authorizethis/article with respect to that expert
without court order.

(B) Notwithstanding any other provision of this section, in any commercial action in

which the amount in controversy appears to the court to be $250,000 or more, the court, without

requiringa showing of special circumstances but upon a showing by any party that the need

outweighs the resulting expense and delay to any party, may authorize such further disclosure of

an expert, including a deposition, subject to such restrictions as to secbpmwisions

concerning fees and expenses as the court may deem appropriate. For purposes of this

13 2

subparagraph, a commerci al action 1S an act

duty, or misrepresentation or other tort, arising out ofelating to, business transactions or the

affairs of business organizations; or involving other business claims determined by the court to

be commercial, but shall not include personal injury, wrongful death, matrimonial, or foreclosure

actions, or landird-tenant matters not involving business leases.

82. This act shall take effect immediately.
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V. Recommendations for Anendmentto Certain Regulations

The Chief Administrative Judge has the authority to regulate practice and procedure in
thecourts through delegation from the Legislature, (State Const., Art. VI, 830), and the
Legislature has delegated this power to the Chief Administrative Judge. Judiciary Law,
8211(1)(b) [Providing the Chief Judge with the power to adopt rules and ordeetiregu
practice and procedure in the courts subject to the reserved power of the Legislature]; Judiciary
Law, §212(2)(d) [Providing the Chief Administrator with the power to adopt rules regulating
practice in the courts as authorized by statute]; CPLR B40é [providing the Chief
Administrator with the power to adopt rules regulating the hearing of causes]also, Matter
of A.G. Ship Maintenance Co. v. Lez&8 N.Y.2d 1 (1986) [Holding that the courts have been
delegated, through section 211(1)(bkg power to authorize by rule the imposition of sanctions
upon parties and attorneys appearing in the courts]. The Committee is proposing rules that are
consistent with this delegation and are not in conflict with existing law.

Of course, no set of ridecan address precisely every conceivable circumstance. The
proposed rules as the Committee envisions them, however, are fair and reasonable and provide

bright lines to guide counsel.
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1. Allowing a 5-day Cure in EFiled Cases for Failure to
ProvideHard Copies of Prior Papers Filed Electronically
(22 NYCRR 202.5b(d)(4))

It is of great concern to the Committee that there exists a practice in some courts to deny
motions in efiled cases, without regard to whether pursuant to the consenrSluad @r the
mandatory diling rules, on the ground that the movants did not provide the court‘'wilking
copie$ (see22 NYCRR 2028 ( d) ( 4) ) . The term “working copi
CPLR, yet at this time it is recognized widely in pregetand exists in court rules. Therefore, the
Committee recommends, consistent with the statutory measure proposedsaigdvéléw
Measures, No. 5an amendment of the Uniform Rules of the SupremeCanuohty Courts to
p r o v i d safe hasbdtpravison, requiring a court, prior to denying a motion on the basis
that the movant did not provide a working copy, to provide the movant with a kfaf 8ure
period.
Proposal
22 NYCRR 202.5b(d)(4).
(4) Official record; maintenance of files; working capiéVhen a document has been

filed electronically pursuant to this section, the official record shall be the electronic recording of
the document stored by the County Clerk. Toenty Clerk or his or her designee may scan

and efile documents that werddd in hard copy in an action subject tdileng or maintain

those document in hard copy form. All documents maintained by the County Clerk as the
official electronic record shall also be filed in the NYSCEF system. Where a document that was
filed in hard copy is thereafterfded, the filing date recorded in NYSCEF shall be the date of

hard copy filing. The court may require the parties to provide working copies of documents filed

electronically provided, however, that the court shall not dismiss#on for failure to provide

hard copies of prior papers filed electronically unless it first gives notice of the failure to the

filing party and allows five days from the date of such notice for the filing party to correct the

failure. In such event, ea working copy shall include, firmly affixed thereto, a copy of a

confirmation notice irmform prescribed by the Chief Administrator.
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2. Clarifying the Remedies Available to the Court for Failof€ounsel to Comply with
Rule on Pretrial Conferendgpeannce
(22 NYCRR 202.26(eand202.27)

The Committee recommends that paragraph (e@afon 202.26 of the Uniform Rules
for the Supreme Court and the County Court (22 NYCRRe2869 be amended to clarify the
remedies which may be availableth@ court where the court has required attendance by a
party’s insurer which has failed to attend on
The Committee believes that the rule is unclear to the bench and bar. It recommends that
the rule be amended to grant a ranfjeemedies to the judge to sanction a-panty insurer
because the rule should not encourage the imposition of harsh sanctions upon a party for the
insurer’s bad faith behavior. The proposal w
a p ainsurgr arsobligation to appear for conference and the insurer has failed to do so on
more than one occasion, the judge may grant a judgment by default against the defendant party
up to the amount of the available insurance coverage provided 1hatthe defendant was
independently in compliance, he or she retains the right to litigate the action on its merits,
including liability and damages, for any amounts not covered by thapearing insurance
carr i er ’ and(?) therdefenganteor plaifftretains his or her rights to pursue a claim for
bad faith against a nesppearing insurance carrier.

Proposal
First proposed amendment

The heading of 302.26. is amended to read as follows:
Section 202.26. Pretrial Conferermmed Settlementonferences

Second proposed amendment

Subdivision (e) of 8202.26 is amended to read as follows:

(e) Where parties are represented by counsel, only attorneys fully familiar with the action
and authorized to make binding stipulations, or accompaniegbisan empowered to act on
behalf of the party represented, will be permitted to appear at a pretrial conférénee
appropriate, the court may order parties, representatives of parties, representatives of insurance

carriers or persons having an irgstrin any settlement, including those holding liens on any
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settlement or verdict, to also attend in person or telephonically at the settlement conference.
Plaintiff shall submit marked copies of the pleadingsverified bill of particulars and a doctsr"
report or hospital record, or both, as to the nature and extent of injuries claimed, if any, shall be
submitted by the plaintiff and by any defendant who counterclairhe.judge may require
additional data, or may waive any requirement for submisgidn@ments on suitable alternate
proof of damagesFailure to comply with thigparagraphgubdivisionmay be deemed a default
under [CPLR 3404%ection 202.27 Absence of an attorngyfile shall not be an acceptable

excuse for failing to comply with thiparagraphubdivision Where a representative of an

insurance carrier has been directed by the judge to appear for a settlement conference in a case

and fails to so appear on mohaih one occasion, the judge may grant a judgment by default

against the defendant whose insurance carrier failed to so appear, up to the amount of the

available insurance coverage; provided that (a) if the defendant did not independently violate a

directive to appear at a settlement conference, that defendant shall retain the right to litigate the
action on its merits, including liability and damages, for any amounts not covered by the non

appearing insurance carrier ’bedeemedteimpaisthe, and

rights of the defendant or a plaintiff to pursue a claim for bad faith against tkeppenring

insurance carrier.

Third proposed amendment

8202.27 is amended to read as follows:
Section 202.27. [Default$jailure to Appear

At any scheduled call of a calendar or at any conference, if all parties do not appear and
proceed or announce their readiness to proceed immediately or subject to the engagement of

counsel, the judge may note the [defafdt]ure to appeaon the recordnd enter an order as

follows:

a. If the plaintiff appears but the defendant does thet judge maybut is not required

to, grant judgment by default or order an inquestmay make such order as appears just

including, but not limited to, imposinganetary sanctions, issuing orders of pusionor

holding the defendant or his or her counsel in contempt
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b. If the defendant appears but the plaintiff does thet judge maybut is not required

to, dismiss the action and may order a severance otealams or crosslaims or may make

such order as appears just including, but not limited to, imposing monetary sanctions, issuing

orders of prelasionor holding the plaintiff or his or her counsel in contempt

c. If no party appears, the judge maykeaauch order as appears just.
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3. Providing Greater Flexibility for the Court to Address Confidentiality in the
Submission of Court Papers in the Commercial Division of the Supreme Court
(22 NYCRR 202.70(g) Rule @ew))

The Committee recommends that the Uniform Rules for the Commercial Divisiba of
Supreme Court be amended to give courts greater flexibility regarding submission or filing of
confidential documents exchanged in discovery. The proposed rulgecisamot intended to
disturb the current strong presumption in the law favoring open access for the public to court
records that are not confidential. The Committee unanimously recognizes the importance of
transparency in the third branch of governmentt the necessity of maintaining the public right
to open court records. The Committee supports the preservation of the established standard in
Rule 216.1 requiring a finding of good cause before court records are ordered sealed.

The Committee believebat an appropriate balance can be struck by a new rule that
would allow confidential documents, so designated pursuant to a protective order, to be filed
under seal in the commercial trial court. This measure would establish a procedure under a new
section 202.70(g) Rule 9 whereby, at a preliminary conference a standard stipulation, approved
by the court under the existing good cause standard, would allow the parties to file under seal
pleadings containing documents exchanged in discovery and designateddayties as
confidential, such as those containtrape secrets or other information which if disclosed would
cause substantial economic injury to a commercial enterprise. The court would be required to
approve the stipulationWhenever papers arigeid under seal, this rule would require the parties
to file a redacted copy in the public record. Both the papers filed under seal and the redacted
copy must prominently display on the front page a reference to the order allowing the filing
under seal ahthe date of that order.

The Committee also urges the adoption of the Stipulation and Order for the Production
and Exchange of Confidential Information and Order for the Partial Sealing of a File or the
Sealing of an Entire FileséeAppendix A), as moel recommended forms, rather than
mandatory, for use in the Commercial Division under Rule 9.

The Committee acknowledges the analysis and reports on this issue by the New York

State Bar Association Commercial mentdin Feder al
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Business Litigation:A Comparison of Various Rules and Methods Applied in Federal, New
( December 8§,

2

York State and Delaware Courts
Committee on State Courts of Superior Jurisdiction (Model Confidiynthegreement,
“Stipulation and Order for the Production and
at http://www.nycbar.org/Publications/repotts)
Proposal

§202.70(q). Rules of Prace for the Commercial Division

Rule 9. Confidentiality Orders.

1. (a) Nothing in Rule 216.1 shall prevent the parties from entering into an appropriate

stipulation approved by court order, whereby documents exchanged in discovery, such as those

that contain trade secrets or information that if disclosed are likely to cause substantial economic

injury to a commercial enterprise, may be designated by the parties as confidential. The

stipulation and order shall provide for a procedure, determipéiaebcourt, for the handling of

such designated documents in the public file. Nothing herein shall prevent any person or party

from moving to unseal any documents filed under seal. This rule shall not be construed as

altering in any way any of the prewns of Rule 216.1.

(b) A redacted copy of papers filed under seal shall be filed in the public record.

(c) The papers filed under seal and the redacted copy shall prominently display on the

front page that the papers are being filed pursuant todem allowing the filing under seal and

the date of such order.

(See 2014 Report of the Advisory Committee on Civil Practice, Appendix A. Order for the
Partial Sealing of a file or Sealing of an Entire File; Appendix B. Stipulation and Order for

the Production and Exchange of Confidential Information)
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4. Giving the Court Discretion to Accept an Untimely Submission for
Good Cause Shown or in the Interest of Justice
(22 NYCRR 202.460))

The Committee recommends that the Uniform Rules foStireme Courdnd the

CountyCourt (22 NYCRR 202.48(b)) be amended to answer questions raised by recent case law

examining the excuse of law office failure. In May, 2007, the Supreme Court, Appellate
Division, First Department, held that the failure tdsit judgment to the court for signature
within 60 days did not meet the requirement of a showing of good ckaskas v. Farkas40
A.D.3d 207, 835 N.Y.S.2d 118 (1st Dept. 200aff°@ in part, revd in part 11 N.Y.3d 300, 898
N.E.2d 563, 869N.Y.S.2880 (2008). In th&arkasdivorce action, the court vacated the

judgment and the claim underlying the judgment was dismissed as abandoned pursuant to 22

NYCRR 202.48(b). The courtreasoned in partthattheéexf ¢ failed to show

delay een though the ekusband could show no prejudice from the delay and even though the
result of the couts decision resulted in loss of a substantial judgment in théfeks favor.
Inclusion of the altermnat i vienwildgivethecouts t
greater flexibility to consider all the circumstances surrounding the failure to timely submit the
proposed judgment . As the Court of Appeal
requires a careful judicial analysis of flaetual setting of the case and a balancing of the

competing interest slLeadery.MeraneysRbnzimig Spehcd7 par t i

N. Y. 2d 95, 105 (2001) . The court may conside

di s cr ddtaito nl.076 . The Committee believes that
allow the courts to weigh the facts and interests and excuse inadvertently late submissions of
judgment that cause no serious prejudice to the opposing-pevgnwhere the la submission

is due to law office failure or other neglect.

Proposal
8202.48. Submission of Orders, Judgments and Decrees for Signature

(b) [Failure to submit the order of judgment timely shall be deemed an abandonment of

the motion or action, unlegThecourt may accept an untimely submission of a proposed order,

judgment or decrefr good cause showar in the interest of justice
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VI. Table of Contents andWeb-Link to Other Previously Endorsed Recommendations

The following previously endorsed legislative and regulatory proposat:ue to be
endorsed fully by the Committee and hexeby incorporatethto and made a part of this 2016
Report in full as set forth in the 2015 Report, which is available visotteaving link:
http://www.nycourts.gov/ip/judiciaryslegislative/index.shtml

A. Temporarily Tabled Leqgislative Proposals

1. Allowing Service by Publication in a Matrimonial Matter in a
Non-English Speaking Newspaper, and Requiring Publication,
Generally, within 30 days after the Order is Entered
(CPLR 316(a)(c))

2. Modifying the Manner of Service of Papers When Service is by
Facsimile (CPLR 2103(5))

3. Eliminating the Notice of Medical Malpractice Action
(CPLR 3406) $eeTemporarily Tabéd Regulation No.below)

4, Extending the Judgment Lien on Real Property in an Action Upon a Money
Judgment and Repealing the Notice of Levy upon Real Property
(CPLR5014, 5203and5235(repealer))

5. Modifying the Contents of a Bill of Particulars Expand the Categories
of Information That May be Requird@PLR 1603, 3018(band3043)

6. Eliminating the Uncertainty as to the Determination of Finality for the Purposes
of Certain Appeals to the Court of Appeals
(CPLR 5513(e)new)and5611(b) (newy)

7. Amending the Rate of IntereEPLR 5004)

8. Prejudgment Interest After Offers to Compromise and in Personal Injury
Actions (CPLR 3225nd5001(a)(b))

9. Allowing a Notary Public to Compare and Certify Copies of Papers that Will
Comprise &Record on AppedICPLR 2105)
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

2

Creation of a “Learned Treatise
(CPLR 4549)

Clarifying When a Claim Against a Public Authority Accrues
(Public Authorities Law 2881)

Settlement in Tort Action€GOL §15-108)

Stay of Enforcement on Appeal Available to Municipal Corporations and
Municipalities (CPLR 5519(a))

Clarifying the Need for Expedited Relief When Submitting an Order to Show
Cause (CPLR 2214(d))

Neglect to Procee(CPLR 3216and3404)

Insuring the Continued Legality of the Settlement of Matrimonial Actions
by Oral Stipulation in Open Court
(Domestic Relations Law286(B)(3)

Amendment of Election Law 81616 to Provide the Commencement of an
Election Law Proceeding Shall be byr@ee of Papers upon the
RespondentNot by the Filing of Papers with the County Clerk

(Election Law 8§16116)

Authorizing ExtraState Service of a Subpoena on a Party Wherever
Located(Judiciary Law §2b)

Elimination of ¢t@GPERAOr dman’s Statute

Permitting Plaintiff to Obtain an Indirect Tort Recovery Against a Third
Party Defendant in Certain Cases When the Third Party Plaintiff is Insolvent
(CPLR 1405)

Clarifying Pleadings in Article 78 Proceedings
(CPLR 307(2)and7804c))

Preserving the Testimony of a Party’s Own
Trial

(CPLR 3101(d)(1)(iii)and3117(a)(4))

(See als@emporarily Tabled Regulatory Recommendation No. 3)
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23.

24.

25.

26.

27.

28.

29.

Insuring That All Persons Having an Interest in a BankinBrokerage
Account Receive Notice of a Restraining Order or Attachment Sent by a
Banking Institution or Brokerage House

(CPLR 5222(b) an&232(a))

Clarifying the Timing of Disclosure of Films, Photographs, Video Tapes or
Audio TapeqCPLR3101(i))

Creation of a Statutory Pare@hild Privilege
(CPLR 4®2(a); Family Court Act 8046(vii))

Clarifying Options Available to a Plaintiff When, in a Case Involving
Multiple Defendants, One Defaults and One or More Answers
(CPLR 3215(d))

Revision of the Contempt Law
(Judiciary Law, Article 19)

Addressing Current Deficiencies in CPLR Article 65 Dealing With
Notices of PendencfCPLR Article 65)

Addressing the Deficiencies of the Structured Verdict Provisions of
CPLR Article 56A (CPLRArticle 50-A andCPLR 4111and5031)

Temporarily Tabled Requlatory Proposals

Eliminating the Notice of Medical, Dental and Podiatric Malpractice
Action and Tailoring the Special Rules for Medical, Dental and Podiatric
MalpracticeAction (22 NYCRR 202.56)

Mandatory Settlement Conferen@2 NYCRR 202c)
Amending the Certificate of Readiness for Trial to Permit Post Note of Issue

Preservation of Medical Witness Testimony for Use at Trial
(22 NYCRR 202.21(b)(7))
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VIl. Pending and Future Matters

Several interrelated matters now are under consideration by the Advisory Committee on
Civil Practice, working largely through one or more subcommittees, with a view toward
recommending legislation and rule changes. Among tinesters are the following:
1. The Committee, in its entirety and through its Ad Hoc Subcommittee on Achieving Civil
Justice for All, will examine current practices and procedures in New York in light of the Chief
Judge’s Excell e n crelimhbanyicanferenceiorders, discovaerylanddrialn g p
Further, the Committee witeview whether statute or rule changes would be appropriate to
embrace innovations in the practice, including, but not limited to, consent based expedited
proceedings, technolaglly advanced courtrooms or electronically streaming testimony.
2. The Committee, in its entirety and through its standingSailmmittee on Electronic
Discovery, continues to examine proposals and issues pertaining to electronic discovery. The
Subcomnittee will continue to consider new developments in the common law along with
existing rules, ethical requirements and statutes bearing on this issue.
3. The Committee, in its entirety and through its Subcommittee on the Collateral Source
Rule, will monita the development of case law under Chapter 494 of the Laws of 2009 and
weigh the necessity of recommending in the future amendments to CPLR 4545 to clarifying that
there is no right to subrogation for collateral source payments made in the contextsiia la
governed by CPLR 4545.
4, The Committee, in its entirety and through its Subcommittee on Technology, continues to
work closely with the Technology Division of the Office of Court Administration, court
personnel, leaders of the bench and bar, antktlezal judiciary to improve and expand recent
legislation and regulations permitting the Chief Administrative Judge to conduct a program
providing fore-filing of court papers.
5. The Committee, through its Subcommittee on Alternative Dispute Resolistion,
continuing its analysis of CPLR Article 78andatory arbitration, contracts of adhesion in the
consumer credit contegind the Revised Uniform Arbitration Act proposed by the National

Conference of Commissioners on Uniform State Laws.
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6. The Committeeontinues to examinguidelines for structured settlements

7. The Committee continues to review issues concelthagsitus of property with regard

to traditional concepts af remjurisdiction andenforcement of judgments.

8. The Committee continude review rules and practice concerning toefidentiality of
documents filed in court.

0. The Committee continues to examine periodically the continued occurrence of local rules
which require motion papers be sent to the court ratherothi@mnadditionto rules requiring

filing with the County Clerk.

10. The Committee continues to examining the issues and law regakfogitions,

affirmations, andffidavit testimony.
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VIIl. Subcommittees

The following subcommittees of the Advisory CommitteeGivil Practice are now

operational:

Subcommittee on Alternative Dispute Resolution
Chair, Harold A. Kurland, Esq.

Subcommittee on Appellate Jurisdiction
Chair, Thomas R. Newman, Esq

Subcommittee on Civil Jury Trial Procedures
Chair, Richard B. Long, Es

Subcommittee on Class Actions
Chair, Richard Rifkin, Esq.

Subcommittee on the Collateral Source Rule
Chair, Richard Rifkin, Esq.

Subcommittee on the Commercial Division
Chair, Mark C. Zauderer, Esq.

Subcommittee on Confidentiality of Documents
Co-Chairs, Thomas F. Gleason, EstyMark C. Zauderer, Esq.

Subcommittee on Contribution and Apportionment of Damages
Chair, Brian Shoot, Esq.

Subcommittee on Costs and Disbursements
Chair, Thomas F. Gleason, Esg.

Subcommittee on the Court of Claims
Chair, Richard Rifkin, Esq.

Subcommittee on Courts of Limited Jurisdiction
Chair,Lance D. ClarkeEsq.

Subcommittee on Court Operational Services Manuals
Chair, John FWerner, Esq.
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Subcommittee on Criminal Contempt Law
Chair, George F. Carpinello, Esq

Subcommittee on Disclosure
Chair, Burton N. Lipshie, Esq.

Subcommittee on Electronic Discovery
Chair, Thomas F. Gleason, Esqg.

Subcommittee on the Enforcement of Judgments and Orders
Chair, Mark C. Zauderer, Esq.

Subcommittee on Ethics
Chair, RichardRifkin

Subcommittee on Evidence
Chair,Burton N. Lipshie

Subcommittee on Expansion of Offers to Compromise Provisions
Chair, Jeffrey E. Glen, Esq.

Subcommittee on Forms
Chair, Prof. Vincent Alexander

Subcommittee on Interest Rates on Judgments
Chair, Bian Shoot, Esq.

Subcommittee on Jurisdiction
Chair, Burton N. Lipshie, Esq.

Subcommittee on Legislation
Chair, George F. Carpinello, Esq.

Subcommittee on Liability Insurance and Tort Law
Chair, George F. Carpinello, Esg.

Subcommittee on Matrimonial &ecedures
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