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August 24, 2017

John W. McConnell, Esq.
Office of Court Administration
25 Beaver Street
New York, New York 10004
Re:

Request for Comment – Proposed Uniform Rules of the
Appellate Divisions

Dear John:
As you know, in 2014 our Association approved a report from our Committee on Courts
of Appellate Jurisdiction recommending the adoption of uniform rules, to the extent practicable,
by the four departments of the Appellate Division. At that time, we recognized that while not all
rules were amenable to uniformity, we urged substantial uniformity in order to improve
efficiency and fairness and reduce traps for practitioners. As Chief Judge Janet DiFiore noted in
her 2017 State of the Judiciary address, uniform rules “will save attorneys time, save clients
money and undoubtedly lead to fewer errors and rejections of non-complying papers.”
After the Office of Court Administration issued its request for comment on proposed
uniform rules on May 25, our Committee on Courts of Appellate Jurisdiction undertook a review
of the proposed rules and prepared the attached documents which contain explanatory comments
and suggested line edits to the proposals. The committee noted that many of the proposed rules
are consistent with the recommendations made in the 2014 report. These comments and edits
were reviewed by our Association’s Executive Committee and were approved on August 22,
2017.
We commend these comments to you for review by the Administrative Board, and thank
you for the opportunity to provide input into the Board’s deliberations.
Sincerely yours,

Sharon Stern Gerstman

Proposed Statewide Practice Rules of the Appellate Division
of the Supreme Court of the State of New York
Issued for Public Comment
May 25, 2017

General Comment
We recommend an introductory note that the Departmental rule may vary the Statewide rules only
where specified. We also recommend that for each rule that allows for Departmental variation,
the final rule should specify the allowance for variation up front, by inserting a uniform prefatory
phrase such as “Unless otherwise authorized by Department Rule,…”. Compare in the current
proposed rules: “Unless otherwise authorized by Departmental rule” (e.g. Rule 1.0[G][2][b]) with
“As may be provided by Departmental rule” (e.g. Rule 2.0[B]) and “Unless otherwise ordered by
the court” (e.g. Rule 3.0[B][2]).

Comments Regarding Specific Proposed Rules
Proposed Rule 1.0
Rule 1.0(A): Definitions of “filed electronically” and “electronic means” and other references to
electronic communications:
We recommend that the final rules omit any specific definitions regarding electronic filings or
communications (see, e.g. Rule 1.0[A][11-13]) as these terms are presently defined and referenced
in current statewide e-filing rules as well as in the recently-circulated June 1, 2017 Proposed
Appellate Division Electronic Filing Rules. Repeating and re-defining these terms in the final
Statewide Appellate Division Practice Rules would be redundant at a minimum, if not
contradictory in certain circumstances. If such definitions are included, we recommend that they
be cross-referenced the applicable sections of the CPLR or the final Appellate Division Electronic
Filing Rules.
Rule 1.0(F): Confidentiality
We recommend the phrase “or rule” be deleted from the end of Rule 1.0(F)(1) because a rule
cannot override statutory confidentiality provisions. See suggested line edits.
Suggested Rule 1.0(K): Omission or Redaction of Confidential Personal Information
We recommend inclusion of a new paragraph (K) that provides for omission and redaction of
personal information, to the extent provided by Rule 202.5(e) of the Uniform Rules for the New
York State Trial Courts. This would ensure that the practice regarding the omission or redaction
of Confidential Personal Information is the same in the appellate courts as in the trial courts and
that the record before the appellate court will not require different redactions. See suggested line
edits.

1

Proposed Rule 2.0
The proposed Rule 2.0 is consistent with the CCAJ’s 2014 Report. We have no further comments.
Proposed Rule 3.0
Rule 3.0(A): We suggest the addition of a new paragraph (9) providing for one adjournment of
the return date of motions, of no more than 14 days, upon written consent of parties to the appeal,
and that any other adjournments shall be only by court order. See suggested line edits.
Proposed Rule 4.0
Rule 4.0(A): We recommend language changes to clarify that while there are four methods for
perfecting an appeal, the fourth method, “the original record method,” provides for two alternative
ways of proceeding, depending upon Departmental rules, one of which technically does not
involve the filing of the original record. See suggested line edits.
Rule 4.0(A)(2): We urge that the final rule make clear, consistent with CCAJ’s 2014 report, that
respondent’s and reply appendices are permitted, and specify what may go into them.
Rule 4.0(A)(4)(B)(ii): This provision appears to accommodate the practice in the Third in Fourth
Departments, which allows litigants proceeding on the “original record method” to proceed, not
on the actual original papers filed below, but instead on a stipulated or settled copy of the record.
We recommend clarifying language. See suggested line edits.
Rule 4.0(C)(7): To maintain uniformity amongst the Departments, we recommend deleting:
“Unless otherwise directed by departmental rule.” See suggested line edits.
Rule 4.0(D): We continue to recommend, as in the CCAJ’s 2014 Report, adopted by the NYSBA,
that covers of printed briefs be color-coded for ease of use by judges and practitioners alike. See
suggested line edits.
Rule 4.0(D)(6): We note the references to footnotes in word counts and typeface specifications.
It is unclear whether footnotes will now be authorized in all Departments, and whether they are
included in the word count limits. Consistent with the CCAJ’s 2014 Report, adopted by the
NYSBA, we continue to recommend that parties be permitted to use footnotes in their briefs, and
that this be made explicit.
Proposed Rule 5.0
Rule 5.0(A)(1): The proposed rule entirely omits directions concerning the papers that an appellant
or petitioner must serve and file to perfect an appeal by the original record method. Accordingly,
we recommend adoption of Rule 5.0(A)(1)(d) to supply the omission that is consistent with the
number of briefs to be served and filed under the other perfection methods, and requires the
appellant to file proof of service of the subpoena for the original record required by Rule 4.0
(A)(4)(b), or one copy of the stipulated or settled record, depending on the Departmental rule.
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Rule 5.0(B)(3): We recommend correction of a grammatical error by adding the word “copies” as
in paragraphs 1 and 2, and by adding at the end thereof the word “or” to permit the insertion of a
new paragraph 4. See suggested line edits.
We recommend addition of a new paragraph (4) to govern the service and filing of a respondent’s
brief under the original papers method. See suggested line edits.
Rule 5.0(C): We recommend correction of a grammatical error by adding the word “copies” as
indicated, consistent with earlier provisions. See suggested line edits.
Rule 5.0(E)(1): We have important concerns about some aspects of this rule pertaining to cross
appeals and offer the following suggested improvements regarding terminology and the time
allotted for service and filing of the combined reply-cross-respondent’s brief by the appellant who
perfects first.
Regarding terminology, in the case of cross appeals—two or more appeals from one order or
judgment by parties whose interests are averse to one another—each appellant is also a respondent
on the appeal of the other. The traditional way to denominate two such cross appellants is to call
the one who initially perfects the appellant-respondent and the one who follows as the respondentappellant. The proposed rule does not do this; it directs that the party who files the first notice of
appeal be denominated the appellant and it fails to designate an appropriate name for the cross
appellant. We suggest the use of the standard terminology to avoid confusion. See suggested line
edits.
Regarding time limits, the proposed rule unfairly fixes the time within which the second brief of
the initial appellant (the appellant-respondent) must be filed and served. That brief both replies to
the points raised by the respondent-appellant in the initial appeal and responds to the points raised
on the cross appeal. The time fixed for doing so is only 10 days. In the CCAJ’s 2014 Report, we
strongly recommended that the appellant-respondent have the full 30 days normally allotted for
filing a respondent’s brief as is the present practice in most of the Departments (see, Report on
Appellate Division Rules at 54). That approach is equitable. Both the cross-appealing parties have
a full six months to prepare the points they wish to raise on their appeals, and both parties should
have a full 30 days to respond to the issues raised on the cross appeals. The revisions suggested to
the clauses of Rule 5.0(E)(1) would serve to explain the purpose of the series of briefs on cross
appeals and provide 30 days for the service and filing of the appellant-respondent’s reply brief.
See suggested line edits.
Rule 5.0(E)(2): We recommend correcting the cross reference to an earlier provision of the
Proposed Statewide Appellate Division Rules dealing with certification of a record or appendix.
The correct reference is to Rule 4.0(C)(7), not (C)(6). We also note that Rule 5.0(E)(2) says that
the cross reference is to the provision dealing with the certification of a record or appendix but the
certification of records alone is treated in Rule 4.0(C)(7) and the certification of appendices is
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treated in Rule 4.0(C)(8). This anomaly would be eliminated if paragraphs 7 and 8 of § 4.0(C)
were combined as suggested above.
Proposed Rule 6.0
The proposed Rule 6.0 is consistent with the CCAJ’s 2014 Report. We have no further comments.
Proposed Rule 7.0
The proposed Rule 7.0 is consistent with the CCAJ’s 2014 Report, although we have the following
comments:
We note that in order to permit transferred proceedings to proceed on the original record, the word
“appeal” needs to be replaced with the word “cause” in Rule 4.0(A)(4).
Rule 7.0(A)(1): Most members of the Committee have expressed no objection to measuring the
time for perfection of a transferred proceeding from the date on the order of transfer. Measuring
perfection deadlines from the date of the transfer order is consistent with measuring perfection
deadlines in appeals from the date of the notice of appeal, and provides a benefit to the Appellate
Divisions when determining whether the perfection deadlines have not been met. However, some
practitioners have expressed an alternate view. They are concerned that measuring the time to
perfect a transferred proceeding from the date of the transfer order can cause problems for
practitioners who lack timely notice of the signed transfer order. A notice of appeal is prepared by
the perfecting party and dated within a finite and relatively predictable time of 30 days of service
of notice of entry of the order or judgment being appealed. In contrast, because the transfer order is
issued by the Supreme Court and may be dated at any time, the party perfecting the transferred
proceeding may not get notice of the date of the transfer order until well after it has been issued.
Measuring the time to perfect from service of notice of entry of the transfer order would prevent
surprise and minimize the need to request an enlargement of time to perfect when the petitioner is
not given timely notice that an order of transfer has been signed.
Proposed Rule 8.0
Rule 8.0(B): We have concerns about the notification provisions of this rule because practitioners
do not receive timely notification of oral argument. We urge the Appellate Divisions to work
towards uniform electronic notification to counsel of record when an appeal has been placed on
the court calendar. We further urge the Appellate Divisions to uniformly place cases on the court
calendar, via the court’s website, as expeditiously as possible, but no later than two (2) weeks
before the scheduled argument date. Such notification would be extremely helpful to practitioners.
Rule 8.0(C)(5): We continue to support a uniform Appellate Division rule, consistent with the
CCAJ’s 2014 Report (pg. 19; sect. C), adopted by NYSBA, which permits counsel in every
Department to reserve time for rebuttal at the beginning of an oral argument session. See suggested
line edits.
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Proposed Rule 9.0
Rule 9.0(B): We recommend adding the phrase “in accordance with CPLR 8301 (a)” to the end
of the sentence for clarification purposes. See suggested line edits.
Rule 9.0(C): We recommend adding language to clarify that the Clerk of the Appellate Division
effectuates the remittitur in accordance with CPLR 5524(b) and that the remittitur is ordinarily to
be sent to the clerk of the court of original instance as required by that section. See suggested line
edits.
Proposed Rule 10.0
The proposed Rule 10.0 is consistent with the CCAJ’s 2014 Report. We have no further
comments.
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Proposed Statewide Practice Rules of the Appellate Division
of the Supreme Court of the State of New York
Issued for Public Comment
May 25, 2017
1.0 General
A. Definitions.
Unless the context requires otherwise, as used in this part:
1. The word “cause” or “matter” includes an appeal, a special proceeding transferred to
this courtthe Appellate Division pursuant to CPLR 7804 (g), a special proceeding
initiated in this courtthe Appellate Division, and an action submitted to this courtthe
Appellate Division pursuant to CPLR 3222 on a case containing an agreed statement of
facts upon which the controversy depends.
2. Any reference to the “court” or the “Appellate Division” means the Appellate
Division of the Supreme Court of the State of New York for the Judicial Department
having jurisdiction over the cause or matter; any reference to a “justice” means a justice
of that court; any reference to the “clerk” means the clerk of that court or a designee,
unless the context of usage indicates the clerk of another court.
3. Wherever reference is made to a “judgment,” “order” or “determination,” it shall also
be deemed to include a sentence.
4. The phrase “perfecting a cause or matter” means satisfying the requirements for
placing a cause on the court's calendar, e.g., the filing of a record and brief.
5. The word “consolidation” refers to the combining of two or more causes arising out of
the same action or proceeding in one record or appendix and one brief.
6. The phrase “cross appeal” refers to an appeal taken by a party whose interests are
adverse to a party who previously appealed from the same order or judgment as relates to
that appeal and cross appeal.
7. The word “concurrent,” when used to describe appeals, shall refer to those appeals
which have been taken separately from the same order or judgment by parties whose
interests are not adverse to one another as relates to those appeals.
8. The word “appellant” shall refer to the party required to file the initial brief to the
court in a cause or matter, including an appellant, a petitioner, an appellant-respondent
and similar parties.
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9. The phrase “Departmental rule” refers to a rule of a Judicial Department of the
Appellate Division that supplements these uniform rules.
10. The term “NYSCEF” shall mean the New York State Courts Electronic Filing
System and the “NYSCEF site” shall mean the New York State Courts Electronic Filing
System website located at www.nycourts.gov/efile.
11. The phrase “filed electronically,” when used to describe papers that have been filed
with the a court, shall refer to papers that have been filed by electronic means through the
NYSCEF site or other court-approved site.
12. The phrase “electronic means” shall mean any method of transmission of information
between computers or other machines, other than facsimile machines.
13. The phrase “hard copy” shall mean information set forth in paper form.
B. Number of Justices.
When a cause is argued or submitted to the court with four justices present, it shall,
whenever necessary, be deemed submitted also to any other duly qualified justice of the court,
unless objection is noted at the time of argument or submission.
C. Filing and Service; Weekends and Holidays.
1. Filing.
(a) Electronic filing. For the purpose of meeting deadlines imposed by court rule,
order, or statute, all records on appeal, briefs, appendices, motions, affirmations
and other papers filed electronically will be deemed filed as of the time copies of
the papers are electronically transmitted to the NYSCEF site or another courtapproved site. The filing of additional paper copies of such electronic filings
pursuant to court rules shall not affect the timeliness of the filing.
(b) Paper filing. For the purpose of meeting deadlines imposed by court rule,
order or statute, all records on appeal, briefs, appendices, motions, affirmations
and other papers not filed electronically will be deemed filed as of the time hard
copies of the papers are received and stamped by the office of the clerk.
(c) A document deemed filed for purposes of timeliness under this rule may
thereafter be reviewed and rejected by the office of the clerk.
2. Proof of Service. Unless otherwise required by section 7.0 (B) of this Part, all filings
shall be accompanied by proof of service upon all necessary parties pursuant to CPLR
2103.
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3. Service by Mail and Overnight Mail. If a period of time prescribed by this Part is
measured from the service of a record, brief or other paper and service is by mail, five
days shall be added to the prescribed period. If service is by overnight delivery, one day
shall be added to the prescribed period.
4. Service by Electronic Mail Upon Consent. Unless otherwise directed by the court,
parties in matters not subject to e-filing, may agree, in writing, to service of papers by
electronic mail. A copy of any such agreement shall be filed with the court with the
affidavit of service.
5. Weekends and Holidays. If a period of time prescribed by this Part for the
performance of an act ends on a Saturday, Sunday or court holiday, the act will be
deemed timely if performed before the close of business on the next business day.
D. Electronic Filing – Additional.
[Insert]
E. Signing of papers.
The original of every paper submitted for filing in the office of the clerk of the court shall
be signed in ink in accordance with the provisions of section 130-1.1-a (a) of this Title. Copies
of the signed original shall be served upon all parties to the matter and shall be filed in the office
of the clerk whenever multiple copies of a paper are required to be served and filed in
accordance with the provisions of this Part.
F. Confidentiality.
1. Generally. Records, briefs and other papers filed in matters deemed confidential by
law shall not be available to the public except as provided by statute or rule.
2. Confidential matters. Appeals and proceedings that are confidential by law include,
but are not limited to:
(a) Matters arising pursuant to the Family Court Act (Family Court Act § 166).
(b) Matrimonial actions and proceedings (Domestic Relations Law § 235; CPLR
105 [p]).
(c) Adoption proceedings (Domestic Relations Law § 114).
(d) Youthful offender adjudications (CPL 720.35 [2]; 725.15).
(e) Proceedings pursuant to article 6 of the Social Services Law (Social Services
Law § 422 [4] [a]).
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(f) In criminal matters not otherwise confidential, records of grand jury
proceedings (CPL 190.25 [4]), grand jury reports (CPL 190.85) and presentence
reports and memoranda (CPL 390.50).
(g) Proceedings pursuant to Civil Rights Law § 50-b.
(h) Proceedings pursuant to Judiciary Law § 90 (10).
3. Unless otherwise directed by Departmental rule, applications for sealing and unsealing
court records shall be made by motion, upon good cause shown.
G. Settlement or Withdrawal of Motion, Appeal or Proceeding; Notice of Change in
Circumstances.
1. Withdrawal of Motion. A moving party may file a written request to withdraw a
motion at any time prior to its determination.
2. Withdrawal or Discontinuance of Appeal or Proceeding.
(a) Unperfected appeals, or proceedings where issue has not been joined, may be
withdrawn and discontinued by letter application to the court, with service on all
parties.
(b) Unless otherwise authorized by Departmental rule, an appeal that has been
perfected or a proceeding where issue has been joined may be withdrawn and
discontinued by leave of the court upon the filing with the court of a written
stipulation of discontinuance signed by the parties or their attorneys and, in
criminal appeals and appeals in which counsel has been assigned, by the appellant
personally. Absent such a stipulation, an appellant may move for permission to
withdraw such an appeal or proceeding.
3. Notice of Change of Circumstances. The parties or their attorneys shall immediately
notify the court when there is a settlement of a matter or any issue therein or when a
matter or any issue therein has been rendered moot. The parties or their attorneys shall
likewise immediately notify the court if the matter should not be calendared because of
the death of a party, bankruptcy or other appropriate event. Any such notification shall
be followed by an application for appropriate relief. Any party or attorney who, without
good cause shown, fails to comply with the requirements of this subdivision may be
subject to the imposition of sanctions.
H. Docket or Case Management Numbers.
All documents filed with the court shall prominently display the name of the court of
original instance, the index number or indictment number of the case in such court, if any, and an
Appellate Division docket or case management number, if assigned.
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I. Rejection for Noncompliance.
The clerk may reject any submission that does not comply with this Part, is incomplete, is
untimely, is not legible, or is otherwise unsuitable. The court may waive compliance by any
party with any provision of this Part.
J. Sanctions.
An attorney or party who fails to comply with a rule or order of the court or who engages
in frivolous conduct shall be subject to such sanction as the court may impose. The imposition
of sanctions and costs may be made upon motion or upon the court's own initiative, after a
reasonable opportunity to be heard. The court may impose sanctions and/or costs upon a written
decision setting forth the conduct on which the imposition is made, as defined in section 130-1.1
of this Title.
K. Omission or Redaction of Confidential Personal Information.
The parties shall omit or redact from every record, brief, appendix, motion paper, and
other written submission, whether filed and served on paper or in electronic format, confidential
personal information as defined in and to the extent provided by section 202.5(e) of this Title.

5

2.0 Initial Filings; Active Management of Causes; Settlement or Mediation Program
A. Initial Filings.
As may be provided by Departmental rule, in such civil matters as the court shall direct,
counsel for the appellant or the petitioner shall file with the clerk of the court of original instance
and serve on all parties, together with the notice of appeal or transfer order and the order or
judgment appealed from, an initial informational statement (preargument, request for appellate
intervention, precalendar, or other statement) on a form approved by the court and in such
number as the court may direct. The clerk of the court from which the appeal is taken shall
promptly transmit to the Appellate Division the informational statement and a copy of the notice
of appeal or order granting leave or transferal and the order or judgment appealed from.
B. Active Management.
As may be provided by Departmental rule, the court may direct that any matter be
actively managed and may set forth a scheduling order specifying the time and manner of
expedited briefing.
C. Settlement or Mediation Program.
1. The court may issue a notice in any settlement or mediation program directing the
attorneys for the parties, the parties themselves (unless the court excuses a party's
personal presence), and such additional parties in interest as the court may direct to attend
a conference before such person as it may designate to consider settlement, the limitation
of issues and any other matter which such person determines may aid in the disposition of
the appeal or resolution of the action or proceeding. Attorneys and representatives who
appear must be fully familiar with the action or proceeding, and must be authorized to
make binding stipulations or commitments on behalf of the party represented.
2. Counsel to any party may apply to the court by letter at any time requesting such a
conference. The application shall include a brief statement indicating why a conference
would be appropriate.
3. Upon the failure of any party, representative or counsel to appear for or participate in
a settlement or mediation conference, or to comply with the terms of a stipulation or
order entered following such a conference, the party or counsel may be subject to
sanctions.
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3.0 Motions.
A. General.
1. Day and time returnable. Unless otherwise required by statute, rule or order of the
court or any justice thereof, every motion and every proceeding initiated in the court shall
be made returnable at 10:00 a.m. on any Monday (or, if Monday is a legal holiday, the
first business day of the week), and on such other days as the court may direct.
2. Commencement; filing. All motions initiated by notice of motion shall be filed with
the clerk at least one week before the return date. The originals of all such papers shall
be filed, together with proof of service upon all parties entitled to notice. Motions by any
other method shall be as directed by the court or a justice thereof.
3. The papers in support of every motion or application made before the appeal is
determined must contain a copy of the order, judgment or determination sought to be
reviewed, the decision, if any, and the notice of appeal or other paper which first invoked
the jurisdiction of the court, with proof of filing.
4. Notice and service of papers. Unless otherwise directed by the court, a motion or
application shall be served with sufficient notice to all parties as set forth in the CPLR
2103. In computing the notice period, the date upon which service is made shall not be
included.
5. Unless otherwise directed by Departmental rule, answering and reply papers, if any,
must be served within the time prescribed by CPLR 2214 (b) or directed by a justice of
the court. The originals thereof with proof of service must be filed by 4:00 p.m. of the
business day preceding the day on which the motion or application is returnable, unless,
for good cause shown, they are permitted to be filed at a later time.
6. Cross motions. Cross motions shall be made returnable on the same date as the
original motion. A cross motion shall be served, either personally, by overnight delivery
service or by electronic means, and filed at least three business days before the return
date.
7. Motions shall be deemed submitted on the return date, and no further papers shall be
accepted for filing without leave of the court upon written application.
8. Oral argument. Oral argument of motions is not permitted.
9. One adjournment, for not more than 14 days, shall be permitted upon written consent
of the parties to the appeal, filed no later than 5:00 p.m. on the return date. Any other
adjournments shall be only by court order.
B. Motions or Applications Which Include Requests for Interim Relief.
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1. Request for Interim Relief. As may be provided by Departmental rule, an application
or order to show cause presented for signature that includes a request for a temporary stay
or other interim relief pending determination of a motion, or an application pursuant to
CPLR 5704, must state, among other things:
(a) the nature of the motion or proceeding;
(b) the specific relief sought;
(c) the names, addresses, telephone numbers and (where known) email addresses
of the attorneys and counsel for all parties in support of and in opposition to the
motion or proceeding.
The party seeking relief as provided in this subdivision must give reasonable notice to his
or her adversary of the day and time when, and the location where, the order to show
cause or application will be presented and the relief (including interim relief) being
requested. The order to show cause or application must be accompanied by an affidavit
or affirmation stating the time, place and manner of such notification; by whom such
notification is given; if applicable, reasons for the non-appearance of any party; and, to
the extent known, the position taken by the opposing party.
2. Response. Unless otherwise ordered by the court, all papers in opposition to any
motion or proceeding initiated by an order to show cause or application shall be filed
with the clerk at or before 10:00 a.m. on the return date, and shall be served by a method
calculated to place the movant and other parties to the motion in receipt thereof on or
before that time. The originals of all such papers shall be filed with the court. On the
return date the motion or proceeding will be deemed submitted to the court without oral
argument.
3. Reply. Reply papers shall be permitted only by leave of the court.
C. Permission to Appeal to the Appellate Division in a Civil Matter.
1. When Addressed to a Justice. An application to a justice of the court for permission to
appeal pursuant to CPLR 5701 (c) shall be made within the time prescribed by CPLR
5513. The papers upon which such an application is made must state whether any
previous application has been made and, if so, to whom and the reason given, if any, for
the denial of leave or refusal to entertain the application, if that be the case.
2. When Addressed to the Court.
(a) Where leave of the court is required for an appeal to be taken to it, the
application for such leave must be made in the manner and within the time
prescribed by CPLR 5513 and 5516.
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(b) The papers upon which an application for leave to appeal is made must shall
contain a copy of the order or judgment and decision, if any, of the court below, a
concise statement of the grounds of alleged error and a copy of the order of the
lower court denying leave to appeal, if any.
3. Motions for leave to appeal from an order of the Appellate Term.
(a) Where applicable, motions pursuant to CPLR 5703 for leave to appeal from
an order of the Appellate Term shall be made only after a denial of a motion for
leave to appeal made at the Appellate Term.
(b) Such motions shall contain a copy of the decisions, judgments, and orders of
the lower courts, including: a copy of the Appellate Term order denying leave to
appeal; a copy of the record in the Appellate Term if such record shall have been
printed or otherwise reproduced; and a concise statement of the grounds of
alleged error. If the application is to review an Appellate Term order which either
granted a new trial or affirmed the trial court's order granting a new trial, the
papers must also contain the applicant's stipulation consenting to the entry of
judgment absolute against him or her in the event that this courtthe Appellate
Division should affirm the order appealed from.
D. Poor Person Relief.
1. All matters. An affidavit in support of a motion for permission to proceed as a poor
person, with or without a request for assignment of counsel, shall set forth the amount
and sources of the movant's income; that the movant is unable to pay the costs, fees and
expenses necessary to prosecute or respond in the matter; whether trial counsel was
assigned or retained; whether any other person is beneficially interested in any recovery
sought and, if so, whether every such person is unable to pay such costs, fees and
expenses; and such other information as the court may require.
2. Civil Matters.
(a) In a civil appeal or special proceeding, an affidavit in support of a motion for
permission to proceed as a poor person shall, in addition to meeting the
requirements of section D (1)paragraph 1 of this subdivision, set forth sufficient
facts so that the merit of the contentions can be ascertained (CPLR 1101 [a]).
This subdivision has no application to appeals described in Family Court Act §
1120 (a), SCPA 407 (1) and Judiciary Law § 35 (1).
(b) Applicants for poor person relief in civil matters shall comply with the service
requirements of CPLR 1101 (c).
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3. Family Court Matters - Certification in lieu of motion. In appeals pursuant to the
Family Court Act, in lieu of a motion, an application for either permission to proceed as a
poor person or for permission to proceed as a poor person and assignment of counsel may
be made by trial counsel assigned pursuant to 262 of the FCA or the attorney for the
child, as appropriate, by filing with the clerk a certification of continued indigency and
continued eligibility for assignment of counsel pursuant to Family Court Act § 1118.
Counsel shall attach to the certification a copy of the order from which the appeal is
taken, together with the decision, if any, and a copy of the notice of appeal with proof of
service and filing.
4. Criminal Matters. In a criminal appeal, an affidavit in support of a motion for
permission to proceed on appeal as a poor person shall, in addition to meeting the
requirements of section D (1), set forth the following: the date and county of conviction;
whether the defendant is at liberty or in custody; the name and address of trial counsel;
whether trial counsel was appointed or retained and, if retained, the source of the funds
for such retention and an explanation as to why similar funds are not available to retain
appellate counsel; whether the defendant posted bail during the trial proceedings; and, if
bail was posted and the defendant is currently in custody, an explanation as to why the
funds used to post such bail are not available to retain appellate counsel.
E. Admission Pro Hac Vice.
An attorney and counselor-at-law or the equivalent may apply for permission to appear
pro hac vice with respect to a particular matter pending before the court pursuant to 22 NYCRR
520.11 by providing an affidavit stating that the applicant is a member in good standing in all the
jurisdictions in which the applicant is admitted to practice and that the applicant is associated
with a member in good standing of the New York bar, which member shall be the attorney of
record in the matter. The applicant shall attach to the affidavit an original certificate of good
standing from the court or other body responsible for regulating admission to the practice of law
in the state in which the applicant maintains his or her principal office for the practice of law.
The New York attorney of record in the matter shall provide an affirmation in support of the
application.
F. Leave to File Amicus Curiae Brief.
A person or entity who is not a party to an appeal or proceeding may make a motion to
serve and file an amicus curiae brief. An affidavit or affirmation in support of the motion shall
briefly set forth the issues to be briefed and the movant's interest in the issues, and shall include
six copies of the proposed brief unless otherwise directed by the court. The proposed brief may
not duplicate arguments made by a party to the appeal or proceeding. Unless otherwise
permitted by the court, a person or entity granted permission to file an amicus curiae brief shall
not be entitled to oral argument.
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4.0 Perfecting Appeals.
A. Methods.
Unless the court directs that an appeal be perfected in a particular manner, an appellant
may elect to perfect an appeal upon a reproduced full record method (CPLR 5528 [a] [5]); by the
appendix method (CPLR 5528 [a] [5]); upon anby the agreed statement in lieu of record method
(CPLR 5527); or, where authorized by statute or this Part or order of the court, upon a record
consisting of the original papersthe original record method.
1. Reproduced Full Record Method. If the appellant elects to proceed on a reproduced
full record on appeal, the record shall be printed or otherwise reproduced as provided in
sections 4.0 (B) and (C) of this Part.
2. Appendix Method.
(a) Unless otherwise directed by Departmental rule, an appellant who elects to
proceed by the appendix method shall provide the court with a single bound copy
of the reproduced full record.
(b) The appendix shall be printed or otherwise reproduced as provided in sections
4.0 (B) and (C) of this Part, and shall be bound separately or, if permitted by the
court, bound with the brief.
3. Agreed Statement in Lieu of Record Method. If the appellant elects to proceed by the
agreed statement method in lieu of record method, the statement shall be reproduced as a
joint appendix as provided in sections 4.0 (B) and (C) of this Part. The statement
required by CPLR 553l shall be appended.
4. Original Record Method.
(a) The following appeals causes may be perfected upon the original record,
including a properly settled transcript of the trial or hearing, if any:
(i) appeals from the Family Court;
(ii) appeals under the Election Law;
(iii) appeals under the Human Rights Law (Executive Law § 298);
(iv) appeals where the sole issue is compensation of a judicial appointee;
(v) appeals under Correction Law §§ 168-d (3) and 168-n (3);
(vi) appeals from the Appellate Term, where the matter was perfected on
an original record at the Appellate Term;
(vii) other appeals causes where an original record is authorized by
statute; and
(viii) appeals causes where permission to proceed upon the original
record has been authorized by the court.
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(b) Unless otherwise directed by the court, when an appeala cause is perfected
upon the original record method, the parties shall proceed by in one of the
following methodsways, as provided by court Departmental rule:
(i) the appellant or petitioner shall subpoena from the clerk of the court
from which the appeal is taken of original instance all the papers
constituting the record on appeal, and shall cause them to be filed with the
clerk of this courtthe Appellate Division prior to the filing of the briefs; or
(ii) the parties or their attorneys may stipulate to the correctness of the
contentsa copy of the complete record (CPLR 5532), provided that, if they
are unable to so stipulate, the contents of the record shall be settled by the
court from which the appeal is taken.
B. Reproduction of Records, Appendices and Briefs.
1. Compliance with the CPLR. Briefs, appendices and reproduced full records shall
comply with the requirements of CPLR 5528 and 5529, and reproduced full records shall,
in addition, comply with the requirements of CPLR 5526.
2. Method of Reproduction. Briefs, records and appendices shall be reproduced by any
method that produces a permanent, legible, black image on white paper. Use of recycled
paper and reproduction on both sides of the paper is encouraged.
3. Paper Quality, Size and Binding. Paper shall be of a quality approved by the chief
administrator of the courts and shall be opaque, unglazed, white in color and measure 11
inches along the bound edge by 8½ inches. Records, appendices and briefs shall be
bound on the left side in a manner that shall keep all the pages securely together;
however, binding by use of any metal fastener or similar hard material that protrudes or
presents a bulky surface or sharp edge is prohibited. Records and appendices shall be
divided into volumes not to exceed two inches in thickness.
4. Designation of Parties. The parties to all appeals shall be designated in the record and
briefs by adding the word "Appellant," "Respondent," etc., as the case may be, following
the party's name, e.g., "Plaintiff-Respondent," "Defendant-Appellant," "PetitionerAppellant," "Respondent-Respondent," etc. Parties who have not appealed and against
whom the appeal has not been taken shall be listed separately and designated as they
were in the trial court, e.g., "Plaintiff," "Defendant," "Petitioner," "Respondent." In
appeals from the Surrogate's Court or from judgments on trust accountings, the caption
shall contain the title used in the trial court including the name of the decedent or grantor,
followed by a listing of all parties to the appeal, properly designated. In proceedings and
actions originating in this courtthe Appellate Division, the parties shall be designated
"Petitioner" and "Respondent" or "Plaintiff" and "Defendant."
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5. Docket Number. The cover of all records, briefs and appendices shall display the
appellate division docket number assigned to the cause, or such other identifying number
as the court shall direct, in the upper right-hand portion opposite the title.
C. Form and Content of Records and Appendices; Exhibits
1. Format. Records and appendices shall be consecutively paginated and shall contain
accurate reproductions of the papers submitted to the court of original instance, formatted
in accordance with the practice in that court. Reproductions may be slightly reduced in
size to fit the page and to accommodate the page headings required by CPLR 5529 (c),
provided, however, that such reduction does not significantly impair readability.
2. Reproduced Full Record. The reproduced full record shall be bound separately from
the brief, shall contain the items set forth in CPLR 5526, and shall contain in the
following order so much of the following items as shall be applicable to the particular
cause:
(a) A cover which shall contain the title of the action or proceeding on the upper
portion, and, on the lower portion, the names, addresses, telephone numbers and
email addresses of the attorneys, the county clerk's index or file number, the
docket or other identifying number or numbers used in the court from which the
appeal is taken, and the superior court information or indictment number;
(b) The statement required by CPLR 553l;
(c) A table of contents which shall list and briefly describe each paper included in
the record. The part of the table relating to the transcript of testimony shall
separately list each witness and the page at which direct, cross, redirect and
recross examinations begin. The part of the table relating to exhibits shall
concisely indicate the nature or contents of each exhibit and the page in the record
where it is reproduced and where it is admitted into evidence;
(d) The notice of appeal or order of transfer, judgment or order appealed from,
judgment roll, corrected transcript or statement in lieu thereof, the papers and
other relevant exhibits upon which the judgment or order was founded and any
opinion or decision in the cause;
(e) An affirmation, certification, stipulation or order, settling the transcript
pursuant to CPLR 5525;
(f) A stipulation or order dispensing with reproducing exhibits, as provided in
subsection 3.
(g) The appropriate certification or stipulation pursuant to section 4.0 (C) (7) of
this Part.
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3. Exhibits. The parties may stipulate to dispense with reproduction of exhibits in the
full reproduced record on grounds that (i) the exhibits are not relevant or necessary to the
determination of an appeal, and will not be cited in the parties’ papers; or (ii) the exhibits,
though relevant and necessary, are of a bulky or dangerous nature, and will be kept in
readiness and delivered to the court on telephone notice.
4. Appendix.
(a) The appendix shall contain those portions of the record necessary to permit
the court to fully consider the issues which will be raised by the appellant and the
respondent including, where applicable, at least the following:
(i) notice of appeal or order of transfer;
(ii) judgment, decree or order appealed from;
(iii) decision and opinion of the court or agency, and report of a referee, if
any;
(iv) pleadings, and in a criminal case, the indictment or superior court
information;
(v) material excerpts from transcripts of testimony or from papers in
connection with a motion. Such excerpts must contain all the testimony or
averments upon which the appellant relies and upon which it may be
reasonably assumed the respondent will rely. Such excerpts must not be
misleading or unintelligible by reason of incompleteness or lack of
surrounding context;
(vi) copies of relevant exhibits, including photographs, to the extent
practicable;
(vii) if pertinent, a statement identifying bulky, oversized or dangerous
exhibits relevant to the appeal, as well as identifying the party in custody
and control of each exhibit; and
(viii) the appropriate certification or stipulation pursuant to paragraph six
of this subdivision.
(b) The appendix shall have a cover complying with section 4.0 (C) (2) (a) of this
Part and shall contain the statement required by CPLR 553l and a table of
contents.
(c) The court may require such other contents in an appendix in a criminal cause
as it deems appropriate.
5. Condensed Format of Transcripts Prohibited. No record or appendix may contain a
transcript of testimony given at a trial, hearing or deposition that is reproduced in
condensed format such that two or more pages of transcript in standard format appear on
one page, unless the transcript was submitted in that format to the court from which the
appeal is taken.
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6. Settlement of Transcript or Statement. Regardless of the method used to prosecute
any civil cause, if the record contains a transcript of the stenographic minutes of the
proceedings or a statement in lieu of such transcript, such transcript or statement must
first be either stipulated as correct by the parties or their attorneys or settled pursuant to
CPLR 5525.
7. Certification of Record or Appendix. Unless otherwise directed by Departmental
rule, a A reproduced full record or appendix shall be certified either by: (a) a certificate
of the appellant's attorney pursuant to CPLR 2l05; (b) a certificate of the proper clerk; (c)
settlement of the record; or (d) a stipulation in lieu of certification pursuant to CPLR
5532. The reproduced copy containing the signed certification or stipulation shall be
marked "Original." A party may move to waive certification pursuant to this rule for
good cause shown, and shall include with the motion a copy of the proposed record or
appendix.
8. Certification of Appendix. The court may direct certification of the appendix by
Departmental rule.
D. Form and Content of Briefs.
1. Cover. The cover shall set forth the title of the action or proceeding. The upper righthand section shall contain a notation stating: whether the cause is to be argued or
submitted; if it is to be argued, the time actually required for the argument; and the name
of the attorney who will argue. The lower right-hand section shall contain the name,
address, telephone number and email address of the attorney filing the brief and shall
indicate whom the attorney represents. The covers of printed briefs shall be on colored
paper as follows:
(a) appellant’s/petitioner’s opening brief, blue;
(b) respondent’s brief, red;
(c) reply brief, gray;
(d) sur-reply brief, yellow; and
(e) intervenor/amicus brief, green.
2. Appellant’s Brief. The appellant’s brief shall contain, in the following order:
(a) a table of contents, which shall include (i) a list of point headings and (ii) the
contents of the appendix, if it is not bound separately, with references to the initial
page of each paper printed and of the direct, cross and redirect examination of
each witness;
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(b) a table of cases (alphabetically arranged), statutes and other authorities,
indicating the pages of the brief where they are cited;
(c) a concise statement, not exceeding two pages, of the questions involved, set
forth separately and followed immediately by the answer, if any, of the court from
which the appeal is taken;
(d) a concise statement of the nature of the case and of the facts which should be
known to determine the questions involved, with appropriate citations to the
reproduced record, appendix, or original record;
(e) the argument for the appellant, which shall be divided into points by
appropriate headings distinctively printed;
(f) a statement certifying compliance with printing requirements under this Part,
on a form approved by the court, as set forth in section 4.0 (D) (10).
3. Respondent’s Brief. The respondent’s brief shall conform to the requirements of
section 4.0 (D) (2) of this Part, except that a counterstatement of the questions involved
or a counterstatement of the nature and facts of the case shall be included only if the
respondent disagrees with the statement of the appellant.
4. Reply Brief. Any reply brief of the appellant or cross appellant shall conform to the
requirements of section 4.0 (D) (2) of this Part, without repetition. A reply in a cross
appeal shall include the points of argument in response to the cross appeal.
5. Sur-reply Brief. Absent leave of the court, sur-reply briefs shall not be permitted.
6. Computer-generated briefs.
(a) Briefs prepared on a computer shall be printed in either a serifed,
proportionally spaced typeface such as Times Roman, or a serifed, monospaced
typeface such as Courier. Narrow or condensed typefaces and/or condensed font
spacing may not be used. Except in headings, words may not be in bold type or
type consisting of all capital letters.
(i) Briefs set in a proportionally spaced typeface. The body of a brief
utilizing a proportionally spaced typeface shall be printed in 14-point type,
but footnotes may be printed in type of no less than 12 points.
(ii) Briefs set in a monospaced typeface. The body of a brief utilizing a
monospaced typeface shall be printed in 12-point type containing no more
than 10½ characters per inch, but footnotes may be printed in type of no
less than 10 points.
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(b) Length. Computer-generated appellants' and respondents' briefs shall not
exceed 14,000 words, and reply and amicus curiae briefs shall not exceed 7,000
words, inclusive of point headings and footnotes and exclusive of pages
containing the table of contents, table of citations, proof of service, certificate of
compliance, or any authorized addendum containing statutes, rules, regulations,
etc.
7. Typewritten briefs. Typewritten briefs shall be neatly prepared in clear type of no less
than elite in size and in a pitch of no more than 12 characters per inch. The original of
the brief shall be signed and filed as one of the number of copies required by section 5.0
of this Part. Typewritten appellants' and respondents' briefs shall not exceed 50 pages
and reply briefs and amicus curiae briefs shall not exceed 25 pages, exclusive of pages
containing the table of contents, table of citations, proof of service, certificate of
compliance, or any authorized addendum containing statutes, rules, regulations and like
materials.
8. Margins, line spacing and page numbering of computer-generated and typewritten
briefs. Computer-generated and typewritten briefs shall have margins of one inch on all
sides of the page. Text shall be double-spaced, but quotations more than two lines long
may be indented and single-spaced. Headings and footnotes may be single-spaced.
Pages shall be numbered consecutively.
9. Handwritten briefs. Self-represented litigants and persons filing pro se supplemental
briefs may serve and file handwritten briefs. Such briefs shall be neatly prepared in
cursive script or hand printing in black or blue ink. Handwritten appellants' and
respondents' briefs shall not exceed 50 pages and reply briefs and amicus curiae briefs
shall not exceed 25 pages, exclusive of pages containing the table of contents, table of
citations, proof of service, certificate of compliance or any authorized addendum
containing statutes, rules, regulations and like materials. Pages shall be numbered
consecutively. The submission of handwritten briefs is not encouraged. If illegible,
handwritten briefs may be rejected for filing by the clerk.
10. Printing Specifications Statement. Every brief, except those that are handwritten,
shall have at the end thereof a printing specifications statement, stating that the brief was
prepared either on a typewriter, a computer or by some other specified means. If the brief
was typewritten, the statement shall further specify the size and pitch of the type and the
line spacing used. If the brief was prepared on a computer, the statement shall further
specify the name of the typeface, point size, line spacing and word count. A party
preparing the statement may rely on the word count of the processing system used to
prepare the brief. The signing of the brief in accordance with section 130-1.1-a (a) of this
Title shall also be deemed the signer’s representation of the accuracy of the statement.
11. The court may authorize addenda to the brief by Departmental rule or order.
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5.0 Time, Number and Manner of Filing of Records, Appendices and Briefs.
A. Appellant’s Filing.
1. Except where the court has directed that an appeal be perfected by a particular time,
an appellant shall file with the clerk within six months of the date of the notice of appeal:
(a) if employing the full record method, an originala signed original and five
paper copies of a reproduced full record, an originala signed original and five
paper copies of appellant's brief, and one electronic copy of the record and brief,
with proof of service of one paper copy of the record, one paper copy of the brief,
and one electronic copy of the record and the brief upon each other party to the
appeal; or
(b) if employing the appendix method, an originala signed original and five paper
copies of a brief and appendix, one electronic copy of the record, brief and
appendix, and, unless otherwise directed by the court, one paper copy of the
record, with proof of service of one paper copy and one electronic copy of a brief
and appendix upon each other party to the appeal; or
(c) if employing the agreed statement method, an originala signed original and
five paper copies of the agreed statement in lieu of record as provided in CPLR
5527, an originala signed original and five paper copies of a brief, and one
electronic copy of the agreed statement and the brief, with proof of service of one
paper copy and one electronic copy of the agreed statement and brief upon each
other party to the appeal; or
(d) if employing the original record method, a signed original, five paper copies,
and one electronic copy of appellant’s brief, with proof of service of one paper
copy and one electronic copy of a brief upon each other party to the appeal and, as
provided by Departmental rule, either:
(i) proof of service of a subpoena upon the clerk of the court of original
instance in accordance with section 4.0 (A)(4)(b)(i) of this Part, or
(ii) the copy of the complete record specified in section 4.0 (A)(4)(b)(ii) of
this Part.
2. Extension of time to perfect appeal. The parties may stipulate, or in the alternative an
appellant may apply by letter, on notice to all parties, to extend the time to perfect an
appeal up to 60 days. Any such stipulation must be filed with the court. The appellant
may thereafter apply by letter, on notice to all parties, to extend the time to perfect by up
to an additional 30 days. Any further application for an extension of time to perfect the
appeal must be made by motion.
B. Respondent’s Filing.
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Unless otherwise directed by Departmental rule or court order, the respondent on an
appeal shall file with the clerk within 30 days of the date of service of the appellant’s papers:
1. under the full record method, an originala signed original and five paper copies and
one electronic copy of the respondent’s brief, with proof of service of one paper copy and
one electronic copy of the brief upon each party to the appeal; or
2. under the appendix method, an originala signed original and five paper copies and one
electronic copy of respondent’s brief and appendix, if any, with proof of service of one
paper copy and one electronic copy of the brief and appendix, if any, upon each party to
the appeal; or
3. under the agreed statement method, an originala signed original and five paper copies
and one electronic copy of respondent’s brief, with proof of service of one paper copy
and one electronic copy of the brief upon each party to the appeal.; or
4. under the original record method, an originala signed original and five paper copies
and one electronic copy of the respondent’s brief, with proof of service of one paper copy
and one electronic copy of the brief upon each party to the appeal, or as otherwise
directed by court order or Departmental rule.
C. Appellant’s Reply.
Unless otherwise directed by Departmental rule or court order, the appellant on an appeal
shall file with the clerk, within 10 days of the date of service of the respondent’s papers, an
originala signed original and five paper copies and one electronic copy of the appellant’s reply
brief, with proof of service of one paper copy and one electronic copy of the brief upon each
party to the appeal.
D. Additional Copies of Papers; Electronic Copies in Matters Not Subject to Electronic Filing.
1. Additional Copies of Papers. The court may direct the parties to file additional copies
of briefs, records, appendices or other papers in any matter.
2. Electronic Copies. In matters not subject to electronic filing pursuant to this Part, the
requirement of filing or service of an electronic copy of a brief, record, appendix, or other
paper shall be satisfied through delivery of such documents as directed by Departmental
order.
E. Cross Appeals; Concurrent Appeals from Single Order or Judgment; Consolidation of
Appeals from Multiple Orders or Judgments.
1. Cross appeals. Unless otherwise directed by Departmental rule, in the case of cross
appeals:
(a) the first filer of a notice of appeal shall be denominated as the appellantrespondent;
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(b) the respondent-appellant’s answering brief shall be filed and served within 30
days after service of the first brief and shall include the points of argument on the
cross appeal;
(c) an appellant-respondent’s reply brief shall be filed and served within 10 30
days after service of the answering brief and shall include the points of argument
in answer to the cross-appeal; and
(d) a respondent-appellant’s reply brief to the cross appeal may be filed and
served within 10 days after service of the appellant-respondent's reply brief.
2. Concurrent appeals from a single order or judgment. Unless otherwise directed by
Departmental rule, when two or more parties appeal from a single order or judgment, the
appellants shall perfect the appeals together, without motion, in the period measured from
the date of the latest notice of appeal. The appellants shall file a joint record or joint
appendix certified as provided in section 4.0 (C) (67) of this Part and shall share equally
the cost of that record or appendix.
3. Appeals from multiple orders or judgments. Unless otherwise directed by
Departmental rule, when an appellant takes appeals from multiple orders and judgments
arising out of the same action or proceeding, the appellant may perfect the appeals
together, without motion and upon a single record or appendix, provided that each appeal
is perfected in a timely manner pursuant to this Part.
4. Absent an order of the court, appeals from orders or judgments in separate actions or
proceedings cannot be consolidated but may, upon written request of a party, be
scheduled by the court to be heard together on the same day.
F. Extensions of Time to File and Serve Responsive Briefs.
Except where the court has directed that answering or reply briefs be served and filed by
a particular time, an extension of time to serve and file such briefs may be obtained as follows:
1. By initial stipulation or application. Unless otherwise directed by Departmental rule,
the parties may stipulate or a party may apply by letter on notice to all parties to extend
the time to file and serve an answering brief by up to 30 days, and to file a reply brief by
up to 10 days. Not more than one such stipulation or application per perfection or filing
shall be permitted. A stipulation shall not be effective unless promptly filed with the
court. Any further application must be made by motion.
2. By motion. A party may move to extend the time to file and serve a brief.
G. Leave to File Oversized Brief.
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An application for permission to file an oversized brief shall be made to the clerk by
letter stating the number of words or pages by which the brief exceeds the limits set forth in this
section and the reasons why submission of an oversized brief is necessary. The letter shall be
accompanied by a copy of the proposed brief and printing specifications statement.
H. Constitutionality of State Statute.
Where the constitutionality of a statute of the State is involved on an appeal in which the
State is not a party, the party raising the issue shall serve a copy of the brief upon the Attorney
General of the State of New York, and file proof of service with the court. The Attorney General
may thereupon intervene in the appeal.
I. Dismissal of a Matter.
1. Civil Matters. Unless otherwise directed by Departmental rule or order of the court, in
the event that an appellant fails to perfect a civil matter within six months of the date of
the notice of appeal, the order of transfer, or the order granting leave to appeal, as
extended by stipulation of the parties or order of the court pursuant to section 5.0 (A) (2)
of this Part, if any, the matter shall be deemed dismissed without further order.
2. Criminal Matters. The court upon its own motion or the motion of a respondent may
dismiss a criminal appeal pursuant to CPL 470.60.
J. Motion to Vacate Dismissal.
When an appeal or proceeding has been deemed dismissed pursuant to section 5.0 (I) (1)
or by order of the court for failure to perfect, a motion to vacate the dismissal may be made
within one year of the date of the dismissal. In support of the motion, the movant shall submit an
affidavit setting forth good cause for vacatur of the dismissal, an intent to perfect the appeal or
proceeding within a reasonable time, and sufficient facts to demonstrate a meritorious appeal or
proceeding.
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6.0 Additional Rules Relating to Criminal Appeals.
A. Poor Person Relief and Assigned Counsel.
1. Continuation of eligibility for assigned counsel on appeal. Where a sentencing court
has granted a defendant’s application for poor person relief on appeal pursuant to CPL
380.55, the Appellate Division may, upon receipt of a properly filed notice of appeal and
a copy of the order, assign appellate counsel or provide other relief without the need for
further motion or application.
2. Continuation of assigned counsel in People’s appeal. Unless otherwise ordered by the
court, a defendant represented in the superior court by assigned counsel shall continue to
be represented by that counsel on an appeal taken by the People.
B. Application for Certificate Granting Leave to Appeal in a Criminal Matter.
1. An application for a certificate granting leave to appeal to the Appellate Division shall
(a) be made, in writing, within 30 days after service of the order upon the
applicant;
(b) provide 15 days’ notice to the District Attorney;
(c) be filed with proof of service; and
(d) be submitted without oral argument.
2. The moving papers for a certificate granting leave to appeal shall be addressed to the
court for assignment to a justice, shall state that no prior application for such certificate
has been made, and shall set forth:
(a) the return date;
(b) the name and address of the party seeking leave to appeal and the name of the
District Attorney;
(c) the indictment number; and
(d) the questions of law or fact which ought to be reviewed.
3. The moving papers must include:
(a) a copy of the order sought to be reviewed;
(b) a copy of the decision of the court below or a statement that there was none;
and
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(c) a copy of all papers filed with the trial court.
4. Answering papers or a statement that there is no opposition to the application shall be
served and filed not later than one business day before the return date stated in the
application.
C. Exhibits.
If required by the court in a criminal appeal, in lieu of submitting original physical
exhibits (e.g., weapons or contraband) to the court, the appellant may file a stipulation of the
parties identifying the particular exhibits, identifying the party in custody and control of each
exhibit and providing that each exhibit shall be made available to the court upon the request of
the clerk.
D. Briefs.
There shall be included at the beginning of the main brief submitted by an appellant in
any criminal cause a statement setting forth the order or judgment appealed from; the sentence
imposed, if any; whether an application for a stay of execution of judgment pending
determination of the appeal was made and, if so, the date of such application; whether an order
issued pursuant to CPL 460.50 is outstanding, the date of such order, the name of the judge who
issued it and whether the defendant is free on bail or on his or her own recognizance; and
whether there were codefendants in the trial court, the disposition with respect to such
codefendants, and the status of any appeals taken by such codefendants. Briefs in criminal
appeals shall otherwise conform to the requirements of section 4.0 (D) of this Part. Assigned
counsel shall file proof of mailing of a copy of briefs filed on behalf of a defendant to the
defendant at his or her last known address.
E. Expedited appeal of an order reducing an indictment or dismissing an indictment and
directing the filing of a prosecutor's information.
At the request of either party, the court shall give preference to the hearing of an appeal
from an order reducing an indictment or dismissing an indictment and directing the filing of a
prosecutor's information (CPL 210.20 (6) (c); 450.20 (1-a); 450.55), and shall determine the
appeal as expeditiously as possible. The appellant's brief in such an appeal shall include an
appendix containing a copy of the notice of appeal, the indictment, the order appealed from and
any underlying decision. The respondent's brief may also include an appendix, if necessary. The
appellant shall file, separate from the appendix, one copy of the grand jury minutes under seal.
F. Application for Withdrawal of Assigned Appellate Counsel Pursuant to Anders v California
(386 US 738 [1967]).
Unless otherwise directed by Departmental rule, where assigned appellate counsel files a
brief pursuant to Anders v California, counsel shall additionally file proof that the following
were mailed to the defendant at his or her last known address: (1) a copy of the brief, and (2) a
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copy of a letter to the defendant advising that he or she may file a pro se supplemental brief and,
if he or she wishes to file such a brief, that he or she must notify the court no later than 30 days
after the date of mailing of counsel’s letter of the intention to do so.
G. Pro Se Supplemental Briefs in Criminal Appeals Involving Assigned Counsel.
Unless otherwise directed by Departmental rule, where assigned appellate counsel does
not file a brief pursuant to Anders v California, a defendant wishing to file a pro se supplemental
brief must move for permission to do so not later than 30 days after the date of mailing to the
defendant of a copy of the brief prepared by counsel. The affidavit in support of the motion shall
briefly set forth the points that the defendant intends to raise in the supplemental brief.
H. Appeal From from an Order Concerning a Grand Jury Report.
The mode, time and manner for perfecting an appeal from an order accepting a report of a
grand jury pursuant to CPL 190.85 (1) (a), or from an order sealing a report of a grand jury
pursuant to CPL 190.85 (5), shall be in accordance with the provisions of this Part governing
appeals in criminal cases. An appeal from such an order shall be a preferred cause. The record,
briefs and other papers on such an appeal shall be sealed and not be available for public
inspection except as permitted by CPL 190.85 (3).

24

7.0 Additional Rules Relating to Appeals and Proceedings.
A. Transferred Proceedings.
1. Transferred CPLR Article 78 Proceedings. Unless otherwise directed by
Departmental rule, a proceeding commenced pursuant to CPLR article 78 and transferred
to the court shall be treated in the same manner as an appeal, with the time to perfect
measured from the date of the order of transfer, and may be prosecuted upon any method
permitted under section 4.0 of this Part.
2. Transferred Human Rights Law Proceedings (Executive Law § 298).
(a) A proceeding under the Human Rights Law which is transferred to the court
for disposition shall be prosecuted upon the original record, which shall contain:
(i) copies of all papers filed in the Supreme Court;
(ii) the decision of the Supreme Court, or a statement that no decision was
rendered;
(iii) the order of transfer; and
(iv) the original record before the State Division of Human Rights,
including a copy of the transcript of the public hearing.
(b) In all other respects every proceeding so transferred shall be governed by this
Part in the same manner as an appeal, with the time to perfect measured from the
date of the order of transfer.
(c) In the event that the original record that was before the State Division of
Human Rights was not previously submitted to the Supreme Court, the Division
shall file the original record with the Appellate Division within 45 days after entry
of, or service upon it of, a copy of the order of transfer.
B. Original Special Proceedings.
1. Return date. Unless otherwise required by statute or court directive, original special
proceedings commenced in the Appellate Division, including original proceedings
pursuant to CPLR article 78, shall be made returnable at 10:00 a.m. on any Monday or
on such other days as the court may direct, with a return date not less than 20 days after
service of the notice of verified petition and petition on each respondent.
2. Necessary papers.
(a) Unless otherwise directed by statute or by Departmental rule, a petitioner
shall file the original and an electronic copy of the notice of petition or order to
show cause, the petition and the filing fee as required by CPLR 8022.
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(b) Proof of service of a paper copy of the notice of petition (or order to show
cause) and the petition on each respondent shall be filed not later than 15 days
after the applicable statute of limitations has expired (see CPLR 306-b).
(c) Each respondent shall file and serve one paper and one electronic copy of an
answer or other lawful response, as well as one paper and one electronic copy of
the record before the respondent, the transcript of the hearing, if any, and the
determination and findings of the respondent.
3. Briefs and Record on Review in Certain Matters. Following the filing of an answer,
the court or the clerk may set a schedule for briefing of an original proceeding by order or
Departmental rule, and may direct that the pleadings be bound and filed with the court in
the manner of a record on review in the following matters:
(a)
(b)
(c)
(d)
(e)

Eminent Domain Procedure Law § 207;
Public Service Law §§ 128 or 170;
Labor Law § 220;
Public Officers Law § 36; and
Real Property Tax Law § 1218.

C. Annexation Proceedings.
Annexation proceedings shall be prosecuted as set forth in General Municipal Law article
17.
D. Election Appeals.
Appeals in proceedings brought pursuant to any provision of the Election Law shall be
prosecuted upon the original record, pursuant to a scheduling directive of the court or clerk, with
the filing and service of briefs in such number and manner as the court shall direct.
E. Workers’ Compensation.
An appeal from a decision of the Workers’ Compensation Board shall be prosecuted
exclusively before the Appellate Division, Third Judicial Department, in accordance with the
rules established by that court.
F. Unemployment Insurance
An appeal from a decision of the Unemployment Insurance Appeal Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial Department, in accordance
with the rules established by that court.
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G. Appeals of Compensation Awards to Judicial Appointees.
If the sole issue sought to be reviewed on appeal is the amount of compensation awarded
to a judicial appointee (i.e., referee, arbitrator, guardian, guardian ad litem, conservator,
committee of the person or a committee of the property of an incompetent or patient, receiver,
person designated to perform services for a receiver, such as but not limited to an agent,
accountant, attorney, auctioneer or appraiser, person designated to accept service), the cause may
be prosecuted as an appeal or, unless not permitted by the court, may be prosecuted by motion.
In such event, the review may be had on the original record, and briefs may be filed at the option
of the parties.
H. Appeals from the Appellate Term.
When the court has made an order granting leave to appeal from an order of the Appellate
Term in the First or Second Judicial Department, the appellant shall file with the clerk of the
Appellate Term a copy of the order. Thereafter the appeal may be brought on for argument by
the filing of briefs in the same manner as any other cause.
I. Submitted facts (CPLR 3222)
An original agreed statement of facts in an action submitted to the court pursuant to
CPLR 3222 shall be filed in the office of the county clerk, and a copy shall be appended to
appellant's brief together with a statement required by CPLR 5531. Briefs shall be served and
filed in the manner and in accordance with the time requirements prescribed by section 5.0 of
this Part.
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8.0 Calendar Preference; Calendar Notice; Oral Argument; Post-Argument Submissions
A. Calendar Preference.
1. By letter. A party seeking and entitled by law to a preference in the hearing of an
appeal shall provide prompt notice by letter to the court setting forth the basis for such
preference.
2. By motion. A party not entitled to a preference by law may move for a calendar
preference for good cause shown.
B. Calendar Notice.
Notification that a cause has been placed on the calendar shall be published on the court’s
website. The court may also arrange for publication of such notice in a daily law journal or other
newspaper or periodical regularly published within the Judicial Department.
C. Oral Argument.
1. Oral Argument Generally. Oral argument shall be permitted unless proscribed by
Departmental rule. Parties who do not file a brief on appeal shall not be permitted to
argue a cause.
2. Oral Argument by Permission. Where oral argument is proscribed by rule, a party
may seek leave of the court therefor by filing of a letter application, on notice to all
parties, or by motion where required by the court, within 7 days of the filing of the
respondent’s main brief. The application or motion shall specify the reasons why oral
argument is appropriate and the amount of time requested.
3. Failure to Request Oral Argument. In the event that any party's main brief shall fail to
set forth the appropriate notations indicating that the cause is to be argued and the time
required for argument, the cause will be deemed to have been submitted without oral
argument by that party.
4. Failure to Appear for Oral Argument. Where counsel or a self-represented litigant
fails to appear timely for oral argument, the matter shall be deemed to have been
submitted without oral argument by that party.
5. Rebuttal. Unless otherwise provided by Departmental rule, priorPrior to beginning
argument, the appellant may orally request permission to reserve a specific number of
minutes for rebuttal. The time reserved shall be subtracted from the total time assigned to
the appellant. The respondent may not request permission to reserve time for surrebuttal.
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D. Post-Argument Submissions.
Unless otherwise provided by Departmental rule, no briefs, letters or other
communications in connection with an appeal or a cause will be accepted after the argument or
submission of such appeal or cause without leave of the court.
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9.0 Decisions, Orders and Judgments; Costs; Remittitur; Motions for Reargument or Leave to
Appeal to the Court of Appeals.
A. Decisions, Orders and Judgments.
A decision, order or judgment of the court on an appeal or cause shall be deemed entered
on the date upon which it was issued. The court shall cause to be posted copies of the court’s
decisions, orders and judgments on the court’s website, unless such posting is precluded by
statute or court directive.
B. Costs.
Costs upon an appeal under CPLR 8107 shall be allowed only as directed by the court in
each case. In the absence of a contrary direction, the award by the court of costs in any matter
shall be deemed to include disbursements in accordance with CPLR 8301 (a).
C. Remittitur.
Unless otherwise ordered by the court, an order determining an appeal shall be remitted
by the clerk of the Appellate Division, together with the record on appeal, to the clerk of the
court from which the appeal is taken of original instance in accordance with CPLR 5524 (b).
D. Motion for Reargument or Leave to Appeal to the Court of Appeals.
1. Time of motion. A motion for reargument of or leave to appeal to the Court of
Appeals from an order of the court shall be made within 30 days of service of the order of
the court with notice of entry.
2. Reargument. An affidavit or affirmation in support of a motion for reargument shall
briefly set forth the points alleged to have been overlooked or misapprehended by the
court.
3. Leave to appeal to the Court of Appeals.
(a) An affidavit or affirmation in support of a motion for leave to appeal to the
Court of Appeals shall briefly set forth the questions of law sought to be reviewed
by the Court of Appeals and the reasons that the questions should be reviewed by
the Court of Appeals.
(b) In a civil matter, a motion for leave to appeal to the Court of Appeals shall, to
the extent practicable, be determined by the panel of justices that determined the
appeal.
(c) In a criminal matter, a motion for leave to appeal to the Court of Appeals may
be submitted to any member of the panel of justices that determined the appeal.
The affidavit or affirmation in support of the motion shall state that no other
30

application for leave to appeal to the Court of Appeals has been made. Service of
a copy of an order on an appellant as required by CPL 460.10 (5) (a) shall be
made pursuant to CPLR 2103.
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10.0 Fees of the Clerk of the Court.
A. Fees.
The clerk of the court shall be entitled to the following fees, which shall be payable in
advance:
1. upon the filing of a record on a civil appeal or statement in lieu of record on a civil
appeal and upon the filing of a notice of petition or order to show cause commencing a
special proceeding, $315.
2. upon the filing of each motion or cross motion with respect to a civil appeal or special
proceeding, $45, except that no fee shall be imposed for a motion or cross motion which
seeks leave to appeal as a poor person pursuant to CPLR 1101 (a).
3. such other fees as the court shall direct by Departmental rule.
B. Exemptions.
Notwithstanding the foregoing, no party shall be required to pay a filing fee hereunder
where such party demonstrates entitlement to an exemption from the payment of such fee under
statute or other authority.
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August 23, 2017
By Email
John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver St., 11th floor
New York, N.Y. 10004
Re: Proposed Statewide Rules of the Appellate Division
Dear Mr. McConnell:
We would like to take this opportunity to thank OCA for undertaking this project to bring
greater uniformity to appellate practice rules. Practitioners’ need to consult and follow disparate
procedural rules in the different Departments is inefficient, breeding confusion and adding to the
likelihood that counsel may be tripped up by inadvertent errors.
We are generally in support of the particulars of the OCA proposal, and would like to
specifically express our support for the proposed uniform rules on motion procedure; on amicus
briefs; on the methods for perfecting appeals; on the content and format of records and briefs,
particularly the uniform rule that the brief cover state whether oral argument is requested, and
also identify the attorney who will argue; and on more uniform time limits for perfecting appeals
and more uniform procedures for seeking enlargements of time. Indeed, there are a number of
procedural matters where still more uniformity is desirable, so that the proposal’s overall goal is
not undermined by contrary Departmental rules.

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
42 West 44th Street, New York, NY 10036-6689 www.nycbar.org

There are a few matters on which we would like to suggest modifications or additions to
the proposal. These include:
Motions for poor person relief: The proposal seeks to codify practices that the
individual Departments have developed informally. We suggest that the Rules do more to
assure that persons genuinely entitled to this relief are able to attain it in the most
efficient manner.
In criminal cases, we suggest that proposed UR 3.0(D)(1) and (D)(4) be modified to
provide that if the defendant was represented by assigned counsel in the trial court, and
the defendant is currently in custody, poor person relief shall be granted on the
defendant’s request, even if no motion pursuant to C.P.L. § 380.55 was made in the trial
court. We would like to delete the language requiring defendants currently in custody to
explain why funds previously used to post bail are not available to retain appellate
counsel. Such funds are frequently unavailable and it is unnecessary and often unfair to
require a prisoner to make this demonstration.
In civil matters, we would suggest an amendment stating that if fees and costs were
waived in the trial court pursuant to CPLR 1101(e), relating to cases where the party was
represented by a legal aid society or a legal services or other nonprofit organization, etc,
fees and costs related to an appeal shall also be waived upon a certification by the
society, organization or attorney that the party remains unable to pay the applicable costs,
fees and expenses. Waiver of fees in this circumstance should not require an evaluation
of the merits of the party’s contentions on appeal as described in proposed UR
3.0(D)(2)(a).
Motions for interim relief: We support, in principle, proposed UR 3.0(B)(1) insofar as it
requires the seeker of interim relief to give reasonable notice to the adversary. However,
we suggest that you consider whether this rule is consistent with CPLR 5704 which
permits an appellate court to grant provisional remedies applied for without notice to the
adverse party. We believe that CPLR 5704 may be the reason why the existing 2nd
Department rule, for example, does not flatly require notice but requires the applicant
who has not given notice to explain why notice was not given.
Motions for leave to appeal in criminal cases: We would suggest modifying proposed
Rule 6.0(B)(3)(c) to provide that the application for leave to appeal not have to contain
“all papers filed in the trial court,” but only those papers pertaining to the issue(s)
proposed to be raised on appeal. The proposal as written could be unduly burdensome.
Interlocutory appeals in civil cases: When these appeals exclusively address the scope
of permissible discovery or other procedural issues, they prolong litigation which many
feel is already unduly time-consuming. We suggest that OCA consider establishing a
shorter time limit for perfecting such appeals than the time limit applicable to appeals
generally.
Constitutional issues: The proposal to require notice to the State, when the
constitutionality of a state statute is at issue and the State is not a party, might be
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extended to require comparable notice to a municipality, consistent with CPLR
1012(b)(2).
Appeals from criminal sentences: Existing Second Department Rule 670.12(c), which
permits expedited appeals from criminal sentences when the legality, propriety or
excessiveness of a sentence is the only issue to be raised on appeal, enhances the ability
to obtain prompt appellate relief. OCA might consider making this a uniform rule.
Proceedings on original record: OCA might consider modifying proposed Rule
4.0(A)(4)(a) to explicitly include criminal cases as among the appeals that may be
prosecuted on the original record.
Initial filing of informational statement: The proposal preserves the existing
Departmental discretion on this subject. We suggest that the Departments at least be
required to include samples of the required form on the Departmental website, as some
Departments already do.
Once again, we applaud OCA’s efforts on this demanding subject and we thank you for
the opportunity to submit these comments.
Very truly yours,

Hon. Carolyn E. Demarest (Ret.)
Chair, Council on Judicial Administration
Adrienne Koch
Chair, Committee on State Courts of
Superior Jurisdiction
Barbara Seniawski
Chair, Committee on Litigation
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ZACHARY W. CARTER
Corporation Counsel

RICHARD DEARING
Chief of Appeals
Phone: 212-356-2500
rdearing@law.nyc.gov

THE CITY OF NEW YORK

LAW DEPARTMENT
100 CHURCH STREET
NEW YORK, NEW YORK 10007

August 23, 2017
John W. McConnell, Esq.
Office of Court Administration
25 Beaver Street, 11th Floor
New York, New York 10004
rulecomments@nycourts.gov
Re:

Comments on Proposed Statewide
Rules of the Appellate Division

Dear Mr. McConnell:
As the state’s largest law firm and a repeat player in the Appellate Division, the
Office of the Corporation Counsel of the City of New York writes to comment on the
proposed statewide rules of practice of the Appellate Division. We thank the
members of the working group for their efforts to promote uniformity within the
Appellate Division. We offer the following comments to build on the foundation they
have laid. In an appendix, we suggest amendments consistent with our comments.
OVERARCHING COMMENTS
The Balance between Uniformity and Flexibility
We begin with an overarching point that carries throughout many of our comments.
When it comes to divergent Departmental practices, our office—with hundreds of
appeals in the Appellate Division every year—is more attuned to the differences
than most litigants. Indeed, at times, our greater familiarity in a diverse landscape
puts us in an advantageous position. But if we want a judicial system that is more

accessible, fair, and just—for all involved, not only the repeat players—then simple,
transparent, and uniform rules are a key ingredient.1
The proposed rules are an important step toward uniformity. But in our view, they
too often allow Departments to opt out—even on matters that fall within the
heartland of appellate practice. We recognize that differences between Departments
reflect deeply rooted procedures, and that there must be some room for flexibility,
but each unnecessary point of difference sows confusion and presents a trap for the
unwary. If anything, adopting rules that do not mandate uniformity on core
procedural questions would only compound the current problem—by asking parties
to navigate yet another set of rules on the top of the C.P.L.R. and the individual
rules for the four Departments.2
We thus urge the Court to go even further. In more specific comments below and in
suggested amendments in the appendix, we identify a few additional areas where
we believe any costs of uniformity are far outweighed by the benefits.
Implementation of the Final Rules
We look forward to the day when the final rules bring uniformity to practice in the
Appellate Division. But because the rules will significantly alter current appellate
practice statewide in a variety of ways, the Court should choose an effective date
that affords practitioners ample time to prepare and avoid potential errors that may
require the attention of court staff.
No matter the precise effective date, implementation will present issues. When the
rules become effective, some appeals will be in the middle of briefing and others will
be pending perfection, all under existing rules and timelines. There may be no onesize-fits all approach to how the final rules will apply to pending appeals. We
encourage the Court to consider how it intends to apply each rule to pending and
future appeals and to provide litigants with as much advance guidance as possible.
COMMENTS

ON

PROPOSED § 1.0

Timeliness of E-filed Documents
We note that § 1.0(C)(1) covers the same ground as § (G)(1) in the recently proposed
rules for e-filing in the Appellate Division, though in a slightly different way. We
encourage the Court to address the timeliness of e-filed documents in a single place.

See Chief Judge DiFiore, The State of Our Judiciary (2017), at 11–12, available at
http://bit.ly/2wrtnkr.

1
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See id.
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Clerks’ Authority to Reject Documents
Proposed § 1.0(I) states that Clerks of the Court may reject a document not only if it
is incomplete, untimely, or illegible, but also if it is “unsuitable,” without specifying
what that term means. We propose an amendment to that section clarifying that it
simply means that Clerks retain their traditional authority to refuse to accept for
filing documents that fail to comply with any applicable statute, rule, or order.
Service by E-mail on Consent
We expect fewer agreements to serve by e-mail as the Court transitions to e-filing.
But during the transition, when the parties have consented to service by e-mail to
facilitate service, an affidavit attesting to that fact should suffice. There is little
benefit to mandating that a copy of any agreement be reduced to writing and then
filed as an exhibit to an affidavit of service. We thus propose an amendment to
§ 1.0(C)(4) eliminating that proposed requirement.
Ink-Signature Requirement
Proposed § 1.0(E) contemplates that all original papers will be “signed in ink.” We
propose an amendment providing that, for e-filed documents, submission under the
e-filer’s personal log-in and password satisfies any signature requirement.
COMMENTS

ON

PROPOSED § 2.0

Proposed § 2.0(A) requires the appellant or the petitioner to file an “initial
informational statement” in some civil matters, but leaves it to each Department to
determine the form of the statement and the universe of civil matters in which it
will be required. We encourage the Court to mandate the use of a single form calling
for the same information contemplated by the various statements in use today,3 but
packaging that information in a standardized format that is easier for parties to
prepare and for court staff to read.
The final rules should also specify when a statement will be required. We recognize
that there are civil matters where the nature of the case counsels against requiring
an initial informational statement, including habeas corpus proceedings, election
law appeals, workers’ compensation appeals, and unemployment insurance appeals.
We suggest an amendment to § 2.0(A) exempting those case types and mandating a
statement in all other civil matters.
We recommend including Family Court appeals, on which current practice varies.
Based on our experience in one Department that requires a statement for Family
See NYSBA Comm. on Courts of Appellate Jurisdiction, Report on Appellate
Division Rules (2014) (“NYSBA Rep.”), at 45–46, available at http://bit.ly/2vLhcRi.
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Court appeals and another that does not, we have found that an initial
informational statement imposes no burden but can clarify the potential scope of an
appeal—something that is especially helpful in an area where counsel often changes
between the trial and appellate levels.
COMMENTS

ON

PROPOSED § 3.0

Number of Service and Filing Copies for Motions
We support the uniform requirement set forth in proposed § 3.0(A)(2) and (A)(5)
providing that only an original of motion papers must be filed and only a single copy
must be served on parties. We suggest an addition to § 3.0(A) specifying that an
electronic copy satisfies both requirements in an e-filing matter.
Adjournment of Motion Return Dates on Consent
We propose an amendment to proposed § 3.0(A)(1) that would permit a single
adjournment of the return date for a motion, so long as the adjournment does not
exceed 14 days, all parties consent to the adjournment, and the parties notify the
court by letter on or prior to the return date.4
Uniform Initiating Document for Interim Relief Applications
Proposed § 3.0(B)(1) contemplates that each Department will determine whether an
application for a temporary stay or other interim relief will be made by order to
show cause or another application form. Here too, a uniform approach is desirable.
The benefits of simplicity and clarity are only greater at the interim relief stage,
when parties seek the Court’s intervention on an expedited basis. We thus propose
an amendment to the section adopting the order to show cause as the standard
mechanism for seeking interim relief across all Departments.
Applications under C.P.L.R. 5704
Few areas of appellate practice are more vexing than C.P.L.R. 5704, which permits
the Appellate Division to review “ex parte” determinations in the absence of an
appeal. All too often when there is a need for the Court’s immediate intervention,
the parties, court staff, and duty justices are sidetracked by the question of whether
the application should be made under C.P.L.R. 5704 or, instead, under C.P.L.R.
5518 or 5519 (and accompanied by a notice of appeal or motion for leave to appeal).
This is a prime opportunity to provide much-needed guidance on the point.
Much of the current confusion can be traced to a Supreme Court rule—adopted long
after C.P.L.R. 5704—requiring “[a]ny application for temporary injunctive relief” to
4

See NYSBA Rep. at 26.
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be preceded by “a good faith effort … to notify the party against whom the
temporary restraining order is sought of the time, date and place the application
will be made in a manner sufficient to permit the party an opportunity to appear.”
22 N.Y.C.R.R. § 202.7(f). Some have taken this rule to mean that there will now be
few “ex parte” applications, and consequently few proper C.P.L.R. 5704 applications.
In our view, this is mistaken. C.P.L.R. 5704 addresses relief sought “without notice
to the adverse party.” Considered in context, it is clear that the provision is not
speaking about the practical notice (often oral and last-minute) enabling an inperson appearance. It is instead referring to the formal notice procedure provided
by a notice of motion or an equivalent order to show cause—the kind that affords an
adverse party an opportunity to submit answering papers.5 After all, C.P.L.R. 5704
fills a gap in C.P.L.R. 5701, which limits the right to appeal from an interlocutory
order addressing preliminary relief to those “where the motion it decided was made
upon notice.”6 Both provisions have in mind the “uniformity” and “certainty”
provided by a formal motion procedure. See Sholes v. Meagher, 100 N.Y.2d 333, 336
(2003); see also Siegel and Reilly, Practice Commentaries, McKinney’s Consol. Laws
of New York, C5701:5.
In our experience, the First Department has generally adhered to this
understanding, treating a request for relief in the court of original instance as being
sought “without notice,” within the meaning of C.P.L.R. 5704, until the adverse
party has had an opportunity to submit a written opposition. In the appendix, we
propose an amendment to § 3.0(B) consistent with this understanding.
COMMENTS

ON

PROPOSED § 4.0

Certification of Records and Appendices
Again, to achieve greater simplicity and uniformity, we propose permitting parties
to certify appendices in the same manner as records. We suggest amendments to
proposed § 4.0(C)(4)(vii), (C)(7), and (C)(8) to that end.
COMMENTS

ON

PROPOSED § 5.0

Time to Perfect an Appeal
Proposed § 5.0(A)(1) requires an appellant to perfect an appeal within six months of
the date of the notice of appeal, except where the Court has directed that the appeal
be perfected by a particular time. This proposed rule departs from the current
practice of the First, Third, and Fourth Departments, which require an appellant to
5

See C.P.L.R. 2214.
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C.P.L.R. 5701(a)(2)(i).
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perfect an appeal within nine months of the date of the notice of appeal. See 22
N.Y.C.R.R. §§ 600.11(a)(3), 800.12, 1000.2(b).
As a result, if the proposed rule goes into effect without a transition period, some
appeals pending perfection in these Departments will be rendered untimely, even
though time still remained under the prior practice. This result is of particular
concern to our office in light of the substantial volume of appeals it handles. To
avoid this result, we propose that proposed § 5.0(A)(1) apply only to appeals for
which the notice of appeal is filed after the date of adoption of the proposed rules.
We understand that some practitioners may desire an even shorter timeline for
perfecting certain interlocutory appeals. The concept, at least in principle, is
understandable, though we wonder whether some concerns may trace more to our
appellate system’s overall permissiveness toward interlocutory appeals, not the
timing. But setting that aside, we encourage the Court to craft a proposal for public
comment on this issue at a future time. There may be reasons to create a second
track for a class of interlocutory appeals, but doing so would be a dramatic
departure from current practice and inject a new level of complexity into the field.
If the Court is to take that step, it would benefit from soliciting public comments on
the types of interlocutory appeals that should be expedited. Discovery disputes may
be the most obvious candidate, but an appellant’s desire to secure a ruling before
trial-court proceedings advance too far is often incentive enough for expedition, and
some discovery disputes are so closely tied to a contested merits issue that they can
become indistinguishable from other appeals in terms of their complexity and
significance. Identifying other “procedural” matters potentially suitable for
expedition may prove difficult. And, in our view, interlocutory appeals resolving
dispositive motions should remain on the normal timeline.
Time for Respondent’s Filing
We support tying the time for a respondent to file a responsive filing to the date of
service of the appellant’s papers, as contemplated by proposed § 5.0(B), and we
advocate uniform adherence to this approach by all Departments. The First
Department’s term system, under which all types of briefs and papers are due on
the same day each term, results in substantial burdens throughout this office in
light of the volume of appeals we handle.
Time for Appellant’s Response and Reply Brief in the Case of Cross-Appeals
In the case of a cross-appeal, proposed § 5.0(E)(1)(c) requires an appellant to serve
and file its brief in response to the cross-appeal and in reply on the main appeal
within 10 days after service of the cross-appellant’s opening brief. However, 10 days
is frequently inadequate to respond effectively to a cross-appeal and to reply in
further support of the main appeal. This is especially true where issues raised on
the cross-appeal do not overlap with issues raised on the main appeal.
6

We thus propose that the proposed rule be amended to follow current Second
Department practice, which allows up to 30 days for an appellant to serve and file
its brief in response to the cross-appeal and in reply on the main appeal. See 22
N.Y.C.R.R. § 670.8(c). This proposal is in line with the Report on Appellate Division
Rules issued by the Committee on Courts of Appellate Jurisdiction of the New York
State Bar Association, which opined that the 9- and 10-day requirements are
“unrealistic” for a document that is both a respondent’s brief and a reply brief, and
recommended the requirement be increased to 30 days.
Extensions of Time to File and Serve Responsive Briefs
Proposed § 5.0(F) restricts consent extensions of the time to serve a responsive brief
to a single, 30-day extension. This is a departure from the current practice of the
Second Department, which allows two such extensions by letter, and from the
current practice of the First Department, which allows multiple extensions by
stipulation. Because there are a range of reasons why multiple extensions might be
appropriate in a given case, we propose that two such extensions be allowed in order
to avoid unnecessary motion practice.
COMMENTS

ON

PROPOSED § 6.0

Proposed § 6.0 provides “additional” rules for criminal appeals. To clarify that the
other provisions of the uniform rules apply to criminal appeals unless specifically
superseded, we propose to include a statement like that found in the current Second
Department rules, to the effect that a criminal appeal is prosecuted in the same
manner as a civil appeal except as specifically noted.
COMMENTS

ON

PROPOSED § 7.0

Appeals Transferred Under C.P.L.R. 5711
The proposed rules do not address the timing of appeals transferred to the court
under C.P.L.R. 5711. We propose an amendment that adopts the approach of the
current First Department rules, which treats such transferred appeals similarly to
transferred C.P.L.R. Article 78 proceedings.
Briefing Schedule in Election Appeals
The City is a frequent litigant in expedited election-law appeals. In our experience,
there is wide variation as to how extensively the courts manage the submission of
appellate briefs prior to oral argument of these appeals. In some instances, courts
simply set a date for argument, without specifying a deadline for the appellant to
submit a brief. We commend the requirement in proposed § 7.0(D) that the court or
clerk issue a “scheduling directive” in election appeals. We propose that this rule be
amended to further specify that the scheduling directive must require the filing of
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the appellant’s brief no less than one full business day before oral argument, unless
the circumstances require a more expedited briefing schedule.
COMMENTS

ON

PROPOSED § 8.0

Calendar Notice
For a practice like ours, with several dozens of appeals pending in the Appellate
Division at any time, receiving sufficient notice of an argument date is important.
We thus propose that § 8.0(B) provide that calendar notice be published at least 21
days before the date of argument or submission, whenever practicable.
Oral Argument
Proposed § 8.0(C)(2) provides that when requesting leave of court to present oral
argument in cases where it is not afforded as of right under Departmental rule,
parties must make the request within 7 days of the filing of the respondent’s main
brief. To ensure that parties have the opportunity to make this request when
warranted, and because the rules governing argument as of right leave some room
for judgment, we propose that the rule permit the request to be made within 7 days
of the respondent’s filing or at least 14 days before the date the cause is calendared
for submission, whichever is later.
COMMENTS

ON

PROPOSED § 9.0

Motions for Reargument or Leave to Appeal to the Court of Appeals
We propose that § 9.0(D) permit points warranting reargument to be set forth in a
memorandum of law, as well as in an affirmation or affidavit, in support of a motion
reargument, and we propose a similar change regarding the questions proposed for
review and reasons review is warranted in motions for leave to appeal to the Court
of Appeals. Because the specified points are fundamentally matters of law, not fact,
they may appropriately be set forth in memoranda of law.
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* * *
Thank you for your consideration of these comments. If you have any questions,
please do not hesitate to contact Richard Dearing, Chief of Appeals, at (212) 3562500 or rdearing@law.nyc.gov.
Respectfully submitted,
ZACHARY W. CARTER

Corporation Counsel
of the City of New York

By:

)
Richard Dearii'ig
Chief, Appeals Division
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APPENDIX: RECOMMENDED
AMENDMENTS TO PROPOSED RULES

1.0

General

A.

Definitions.
Unless the context requires otherwise, as used in this part:
1.

The word “cause” or “matter” includes an appeal, a special proceeding
transferred to this court pursuant to CPLR 7804 (g), a special
proceeding initiated in this court, and an action submitted to this court
pursuant to CPLR 3222 on a case containing an agreed statement of
facts upon which the controversy depends.

2.

Any reference to the “court” or the “Appellate Division” means the
Appellate Division of the Supreme Court of the State of New York for
the Judicial Department having jurisdiction over the cause or matter;
any reference to a “justice” means a justice of that court; any reference
to the “clerk” means the clerk of that court or a designee, unless the
context of usage indicates the clerk of another court.

3.

Wherever reference is made to a “judgment,” “order”
“determination,” it shall also be deemed to include a sentence.

4.

The phrase “perfecting a cause or matter” means satisfying the
requirements for placing a cause on the court’s calendar, e.g., the filing
of a record and brief.

5.

The word “consolidation” refers to the combining of two or more causes
arising out of the same action or proceeding in one record or appendix
and one brief.

6.

The phrase “cross appeal” refers to an appeal taken by a party whose
interests are adverse to a party who previously appealed from the
same order or judgment as relates to that appeal and cross appeal.

7.

The word “concurrent,” when used to describe appeals, shall refer to
those appeals which have been taken separately from the same order
or judgment by parties whose interests are not adverse to one another
as relates to those appeals.

8.

The word “appellant” shall refer to the party required to file the initial
brief to the court in a cause or matter, including an appellant, a
petitioner, an appellant-respondent and similar parties.

9.

The phrase “Departmental rule” refers to a rule of a Judicial
1

or

Department of the Appellate Division that supplements these uniform
rules.
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B.

10.

The term “NYSCEF” shall mean the New York State Courts Electronic
Filing System and the “NYSCEF site” shall mean the New York State
Courts
Electronic
Filing
System
website
located
at
www.nycourts.gov/efile.

11.

The phrase “filed electronically,” when used to describe papers that
have been filed with the court, shall refer to papers that have been
filed by electronic means through the NYSCEF site or other courtapproved site..

12.

The phrase “electronic means” shall mean any method of transmission
of information between computers or other machines, other than
facsimile machines.

13.

The phrase “hard copy” shall mean information set forth in paper form.

Number of Justices.
When a cause is argued or submitted to the court with four justices present,
it shall, whenever necessary, be deemed submitted also to any other duly
qualified justice of the court, unless objection is noted at the time of
argument or submission.

C.

Filing and Service; Weekends and Holidays.
1.

Filing.
(a)

Electronic filing. For the purpose of meeting deadlines imposed
by court rule, order, or statute, all records on appeal, briefs,
appendices, motions, affirmations and other papers filed
electronically will be deemed filed as of the time copies of the
papers are electronically transmitted to the NYSCEF site or
another court- approved site.. The filing of additional paper
copies of such electronic filings pursuant to court rules shall not
affect the timeliness of the filing.

(b)

Paper filing. For the purpose of meeting deadlines imposed by
court rule, order or statute, all records on appeal, briefs,
appendices, motions, affirmations and other papers not filed
electronically will be deemed filed as of the time hard copies of
the papers are received and stamped by the office of the clerk.

(c)

A document deemed filed for purposes of timeliness under this
rule may thereafter be reviewed and rejected by the office of the
clerk.
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2.

Proof of Service. Unless otherwise required by section 7.0 (B) of this
Part, all filings shall be accompanied by proof of service upon all
necessary parties pursuant to CPLR 2103.

3.

Service by Mail and Overnight Mail. If a period of time prescribed by
this Part is measured from the service of a record, brief or other paper
and service is by mail, five days shall be added to the prescribed
period. If service is by overnight delivery, one day shall be added to
the prescribed period.

4.

Service by Electronic Mail Upon Consent. Unless otherwise directed
by the court, parties in matters not subject to e-filing, may agree, in
writing, to service of papers by electronic mail. A copy of any such
agreement shall be filed with the court with the affidavit of service.

5.

Weekends and Holidays. If a period of time prescribed by this Part for
the performance of an act ends on a Saturday, Sunday or court holiday,
the act will be deemed timely if performed before the close of business
on the next business day.

D.

Electronic Filing – Additional. [Insert]

E.

Signing of papers.
The original of every paper submitted for hard copy filing in the office of the
clerk of the court shall be signed in ink in accordance with the provisions of
section 130-1.1-a (a) of this Title. For every paper filed by electronic means,
the submission of the paper under the e-filer’s personal NYSECF log-in and
password satisfies any signature requirement. Copies of the signed original
shall be served upon all parties to the matter and shall be filed in the office of
the clerk whenever multiple copies of a paper are required to be served and
filed in accordance with the provisions of this Part.

F.

Confidentiality.
1.

Generally. Records, briefs and other papers filed in matters deemed
confidential by law shall not be available to the public except as
provided by statute or rule.

2.

Confidential matters. Appeals and proceedings that are confidential by
law include, but are not limited to:
(a)

Matters arising pursuant to the Family Court Act (Family Court
Act § 166).

(b)

Matrimonial actions and proceedings (Domestic Relations Law §
4

235; CPLR 105 [p]).

3.

G.

(c)

Adoption proceedings (Domestic Relations Law § 114).

(d)

Youthful offender adjudications (CPL 720.35 [2]; 725.15).

(e)

Proceedings pursuant to article 6 of the Social Services Law
(Social Services Law § 422 [4] [a]).

(f)

In criminal matters not otherwise confidential, records of grand
jury proceedings (CPL 190.25 [4]), grand jury reports (CPL
190.85) and presentence reports and memoranda (CPL 390.50).

(g)

Proceedings pursuant to Civil Rights Law § 50-b.

(h)

Proceedings pursuant to Judiciary Law § 90 (10).

Unless otherwise directed by Departmental rule, applications3.
Applications for sealing and unsealing court records shall be
made by motion.

Settlement or Withdrawal of Motion, Appeal or Proceeding; Notice of
Change in Circumstances.
1.

Withdrawal of Motion. A moving party may file a written request to
withdraw a motion at any time prior to its determination.

2.

Withdrawal or Discontinuance of Appeal or Proceeding.

3.

(a)

Unperfected appeals, or proceedings where issue has not been
joined, may be withdrawn and discontinued by letter application
to the court, with service on all parties.

(b)

Unless otherwise authorized by Departmental rule, an(b) An
appeal that has been perfected or a proceeding where issue has
been joined may be withdrawn and discontinued by leave of the
court upon the filing with the court of a written stipulation of
discontinuance signed by the parties or their attorneys and, in
criminal appeals and appeals in which counsel has been
assigned, by the appellant personally.
Absent such a
stipulation, an appellant may move for permission to withdraw
such an appeal or proceeding.

Notice of Change of Circumstances. The parties or their attorneys
shall immediately notify the court when there is a settlement of a
matter or any issue therein or when a matter or any issue therein has
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been rendered moot. The parties or their attorneys shall likewise
immediately notify the court if the matter should not be calendared
because of the death of a party, bankruptcy or other appropriate event.
Any such notification shall be followed by an application for
appropriate relief. Any party or attorney who, without good cause
shown, fails to comply with the requirements of this subdivision may
be subject to the imposition of sanctions.
H.

Docket or Case Management Numbers.
All documents filed with the court shall prominently display the name of the
court of original instance, the index number or indictment number of the case
in such court, if any, and an Appellate Division docket or case management
number, if assigned.

I.

Rejection for Noncompliance.
The clerk may reject any submission that does not comply with this Part, is
incomplete, is untimely, is not legible, or is otherwise unsuitablefails to
comply with any applicable statute, rule, or order. The court may waive
compliance by any party with any provision of this Part.

J.

Sanctions.
An attorney or party who fails to comply with a rule or order of the court or
who engages in frivolous conduct shall be subject to such sanction as the
court may impose. The imposition of sanctions and costs may be made upon
motion or upon the court’s own initiative, after a reasonable opportunity to be
heard. The court may impose sanctions and/or costs upon a written decision
setting forth the conduct on which the imposition is made.
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2.0

Initial Filings; Active Management of Causes; Settlement or
Mediation Program

A.

Initial Filings.
As may be provided by Departmental rule, in such civil matters as the court
shall direct1.
Except as specified in subsection (b), in any civil matter,
counsel for the appellant or the petitioner shall file with the clerk of the court
of original instance and serve on all parties, together with the notice of
appeal or transfer order and the order or judgment appealed from, an initial
informational statement (preargument, request for appellate intervention,
precalendar, or other statement) on a form approved by the court and in such
number as the court may direct.form . The clerk of the court from which the
appeal is taken shall promptly transmit to the Appellate Division the
informational statement and a copy of the notice of appeal or order granting
leave or transferal and the order or judgment appealed from.
2.

B.

In the following types of civil matters, an initial informational
statement will not be required:
(a)

Election law proceedings;

(b)

Proceedings under Article 70 of the CPLR;

(c)

Unemployment insurance proceedings; and

(d)

Workers’ compensation proceedings.

Active Management.
As may be provided by Departmental rule, the court may direct that any
matter be actively managed and may set forth a scheduling order specifying
the time and manner of expedited briefing.

C.

Settlement or Mediation Program.
1.

The court may issue a notice in any settlement or mediation program
directing the attorneys for the parties, the parties themselves (unless
the court excuses a party’s personal presence), and such additional
parties in interest as the court may direct to attend a conference before
such person as it may designate to consider settlement, the limitation
of issues and any other matter which such person determines may aid
in the disposition of the appeal or resolution of the action or
proceeding. Attorneys and representatives who appear must be fully
familiar with the action or proceeding, and must be authorized to make
binding stipulations or commitments on behalf of the party
7

represented.
2.

Counsel to any party may apply to the court by letter at any time
requesting such a conference. The application shall include a brief
statement indicating why a conference would be appropriate.

3.

Upon the failure of any party, representative or counsel to appear for
or participate in a settlement or mediation conference, or to comply
with the terms of a stipulation or order entered following such a
conference, the party or counsel may be subject to sanctions.
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3.0

Motions.

A.

General.
1.

Day and time returnable. Unless otherwise required by statute, rule
or order of the court or any justice thereof, every motion and every
proceeding initiated in the court shall be made returnable at 10:00
a.m. on any Monday (or, if Monday is a legal holiday, the first business
day of the week), and on such other days as the court may direct. On
the consent of all parties, a motion’s return date may be adjourned for
a period up to 14 days by sending a letter to the clerk of the court
received on or before the stated return date.

2.

Commencement; filing. All motions initiated by notice of motion shall
be filed with the clerk at least one week before the return date. The
originals of all such papers shall be filed, together with proof of service
upon all parties entitled to notice. Motions by any other method shall
be as directed by the court or a justice thereof.

3.

The papers in support of every motion or application made before the
appeal is determined must contain a copy of the order, judgment or
determination sought to be reviewed, the decision, if any, and the
notice of appeal or other paper which first invoked the jurisdiction of
the court, with proof of filing.

4.

Notice and service of papers. Unless otherwise directed by the court, a
motion or application shall be served with sufficient notice to all
parties as set forth in the CPLR. In computing the notice period, the
date upon which service is made shall not be included.

5.

Unless otherwise directed by Departmental rule, answering5.
Answering and reply papers, if any, must be served within the
time prescribed by CPLR 2214 (b) or directed by a justice of the court.
The originals thereof with proof of service must be filed by 4:00 p.m. of
the business day preceding the day on which the motion or application
is returnable, unless, for good cause shown, they are permitted to be
filed at a later time.

6.

Cross motions. Cross motions shall be made returnable on the same
date as the original motion. A cross motion shall be served, either
personally, by overnight delivery service or by electronic means, and
filed at least three business days before the return date.

7.

Motions shall be deemed submitted on the return date, and no further
papers shall be accepted for filing without leave of the court upon
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written application.

B.

8.

Oral argument. Oral argument of motions is not permitted.

9.

E-Filed Matters. Where a paper supporting or opposing a motion is
filed by electronic means, filing and service by NYSECF will satisfy the
filing and service requirements. Filing or service of a hard copy is not
required unless the clerk so requests or a party is exempt from e-filing.

Motions or Applications Which Include Requests for Interim Relief.
1.

Request for Interim Relief. As may be provided by Departmental rule,
an application orAn order to show cause presented for signature that
includes a request for a temporary stay or other interim relief pending
determination of a motion, or an application pursuant to CPLR 5704,
must state, among other things:
(a)

the nature of the motion or proceeding;

(b)

the specific relief sought;

(c)

the names, addresses, telephone numbers and (where known)
email addresses of the attorneys and counsel for all parties in
support of and in opposition to the motion or proceeding.

The party seeking relief as provided in this subdivision must give
reasonable notice to his or her adversary of the day and time when,
and the location where, the order to show cause or application will be
presented and the relief (including interim relief) being requested. The
order to show cause or application must be accompanied by an affidavit
or affirmation stating the time, place and manner of such notification;
by whom such notification is given; if applicable, reasons for the nonappearance of any party; and, to the extent known, the position taken
by the opposing party.
For the purpose of an application pursuant to CPLR 5704, an order
granted or an order or provisional remedy refused will be treated as
having been granted or applied for “without notice,” within the
meaning of that provision, if the opposing party did not have an
opportunity to submit a written opposition in the court of original
instance.
2.

Response. Unless otherwise ordered by the court, all papers in
opposition to any motion or proceeding initiated by an order to show
cause or application shall be filed with the clerk at or before 10:00 a.m.
on the return date, and shall be served by a method calculated to place
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the movant and other parties to the motion in receipt thereof on or
before that time. The originals of all such papers shall be filed with
the court. On the return date the motion or proceeding will be deemed
submitted to the court without oral argument.
3.
C.

Reply. Reply papers shall be permitted only by leave of the court.

Permission to Appeal to the Appellate Division in a Civil Matter.
1.

When Addressed to a Justice. An application to a justice of the court
for permission to appeal pursuant to CPLR 5701 (c) shall be made
within the time prescribed by CPLR 5513. The papers upon which
such an application is made must state whether any previous
application has been made and, if so, to whom and the reason given, if
any, for the denial of leave or refusal to entertain the application, if
that be the case.

2.

When Addressed to the Court.

3.

(a)

Where leave of the court is required for an appeal to be taken to
it, the application for such leave must be made in the manner
and within the time prescribed by CPLR 5513 and 5516.

(b)

The papers upon which an application for leave to appeal is
made must contain a copy of the order or judgment and decision,
if any, of the court below, a concise statement of the grounds of
alleged error and a copy of the order of the lower court denying
leave to appeal, if any.

Motions for leave to appeal from an order of the Appellate Term.
(a)

Where applicable, motions pursuant to CPLR 5703 for leave to
appeal from an order of the Appellate Term shall be made only
after a denial of a motion for leave to appeal made at the
Appellate Term.

(b)

Such motions shall contain a copy of the decisions, judgments,
and orders of the lower courts, including: a copy of the Appellate
Term order denying leave to appeal; a copy of the record in the
Appellate Term if such record shall have been printed or
otherwise reproduced; and a concise statement of the grounds of
alleged error. If the application is to review an Appellate Term
order which either granted a new trial or affirmed the trial
court’s order granting a new trial, the papers must also contain
the applicant’s stipulation consenting to the entry of judgment
absolute against him or her in the event that this court should
11

affirm the order appealed from.
D.

Poor Person Relief.
1.

All matters. An affidavit in support of a motion for permission to
proceed as a poor person, with or without a request for assignment of
counsel, shall set forth the amount and sources of the movant’s income;
that the movant is unable to pay the costs, fees and expenses necessary
to prosecute or respond in the matter; whether trial counsel was
assigned or retained; whether any other person is beneficially
interested in any recovery sought and, if so, whether every such person
is unable to pay such costs, fees and expenses; and such other
information as the court may require.

2.

Civil Matters.
(a)

In a civil appeal or special proceeding, an affidavit in support of
a motion for permission to proceed as a poor person shall, in
addition to meeting the requirements of section D (1), set forth
sufficient facts so that the merit of the contentions can be
ascertained (CPLR 1101 [a]).
This subdivision has no
application to appeals described in Family Court Act § 1120 (a),
SCPA 407 (1) and Judiciary Law § 35 (1).

(b)

Applicants for poor person relief in civil matters shall comply
with the service requirements of CPLR 1101 (c).

3.

Family Court Matters - Certification in lieu of motion. In appeals
pursuant to the Family Court Act, in lieu of a motion, an application
for either permission to proceed as a poor person or for permission to
proceed as a poor person and assignment of counsel may be made by
trial counsel assigned pursuant to 262 of the FCA or the attorney for
the child, as appropriate, by filing with the clerk a certification of
continued indigency and continued eligibility for assignment of counsel
pursuant to Family Court Act § 1118. Counsel shall attach to the
certification a copy of the order from which the appeal is taken,
together with the decision, if any, and a copy of the notice of appeal
with proof of service and filing.

4.

Criminal Matters. In a criminal appeal, an affidavit in support of a
motion for permission to proceed on appeal as a poor person shall, in
addition to meeting the requirements of section D (1), set forth the
following: the date and county of conviction; whether the defendant is
at liberty or in custody; the name and address of trial counsel; whether
trial counsel was appointed or retained and, if retained, the source of
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the funds for such retention and an explanation as to why similar
funds are not available to retain appellate counsel; whether the
defendant posted bail during the trial proceedings; and, if bail was
posted and the defendant is currently in custody, an explanation as to
why the funds used to post such bail are not available to retain
appellate counsel.
E.

Admission Pro Hac Vice.
An attorney and counselor-at-law or the equivalent may apply for permission
to appear pro hac vice with respect to a particular matter pending before the
court pursuant to 22 NYCRR 520.11 by providing an affidavit stating that
the applicant is a member in good standing in all the jurisdictions in which
the applicant is admitted to practice and that the applicant is associated with
a member in good standing of the New York bar, which member shall be the
attorney of record in the matter. The applicant shall attach to the affidavit
an original certificate of good standing from the court or other body
responsible for regulating admission to the practice of law in the state in
which the applicant maintains his or her principal office for the practice of
law.
The New York attorney of record in the matter shall provide an affirmation
in support of the application.

F.

Leave to File Amicus Curiae Brief.
A person who is not a party to an appeal or proceeding may make a motion to
serve and file an amicus curiae brief. An affidavit or affirmation in support of
the motion shall briefly set forth the issues to be briefed and the movant’s
interest in the issues, and shall include six copies of the proposed brief unless
otherwise directed by the court. The proposed brief may not duplicate
arguments made by a party to the appeal or proceeding. Unless otherwise
permitted by the court, a person granted permission to file an amicus curiae
brief shall not be entitled to oral argument.
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4.0

Perfecting Appeals.

A.

Methods.
Unless the court directs that an appeal be perfected in a particular manner,
an appellant may elect to perfect an appeal upon a reproduced full record
(CPLR 5528 [a] [5]); by the appendix method (CPLR 5528 [a] [5]); upon an
agreed statement in lieu of record (CPLR 5527); or, where authorized by
statute or this Part or order of the court, upon a record consisting of the
original papers.
1.

Reproduced Full Record. If the appellant elects to proceed on a
reproduced full record on appeal, the record shall be printed or
otherwise reproduced as provided in sections 4.0 (B) and (C) of this
Part.

2.

Appendix Method.
(a)

Unless otherwise directed by Departmental rule, an appellant
who elects to proceed by the appendix method shall provide the
court with a single bound copy of the reproduced full record.

(b)

The appendix shall be printed or otherwise reproduced as
provided in sections 4.0 (B) and (C) of this Part, and shall be
bound separately or, if permitted by the court, bound with the
brief.

3.

Agreed Statement in Lieu of Record Method. If the appellant elects to
proceed by the agreed statement method in lieu of record method, the
statement shall be reproduced as a joint appendix as provided in
sections 4.0 (B) and (C) of this Part. The statement required by CPLR
553l shall be appended.

4.

Original Record.
(a)

The following appeals may be perfected upon the original record,
including a properly settled transcript of the trial or hearing, if
any:
(i)

appeals from the Family Court;

(ii)

appeals under the Election Law;

(iii)

appeals under the Human Rights Law (Executive Law §
298);
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(iv)

appeals where the sole issue is compensation of a judicial
appointee;

(v)

appeals under Correction Law §§ 168-d (3) and 168-n (3);

(vi)

appeals from the Appellate Term, where the matter was
perfected on an original record at the Appellate Term;

(vii)

other appeals where an original record is authorized by
statute; and

(viii) appeals where permission to proceed upon the original
record has been authorized by the court.
(b)

B.

Unless otherwise directed by the court, when an appeal is
perfected upon the original record, the parties shall proceed by
one of the following methods, as provided by court rule:
(i)

the appellant shall subpoena from the clerk of the court
from which the appeal is taken all the papers constituting
the record on appeal, and shall cause them to be filed with
the clerk of this court prior to the filing of the briefs; or

(ii)

the parties or their attorneys may stipulate to the
correctness of the contents of the complete record (CPLR
5532), provided that, if they are unable to so stipulate, the
contents of the record shall be settled by the court from
which the appeal is taken.

Reproduction of Records, Appendices and Briefs.
1.

Compliance with the CPLR. Briefs, appendices and reproduced full
records shall comply with the requirements of CPLR 5528 and 5529,
and reproduced full records shall, in addition, comply with the
requirements of CPLR 5526.

2.

Method of Reproduction. Briefs, records and appendices shall be
reproduced by any method that produces a permanent, legible, black
image on white paper. Use of recycled paper and reproduction on both
sides of the paper is encouraged.

3.

Paper Quality, Size and Binding. Paper shall be of a quality approved
by the chief administrator of the courts and shall be opaque, unglazed,
white in color and measure 11 inches along the bound edge by 8½
inches. Records, appendices and briefs shall be bound on the left side
in a manner that shall keep all the pages securely together; however,
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binding by use of any metal fastener or similar hard material that
protrudes or presents a bulky surface or sharp edge is prohibited.
Records and appendices shall be divided into volumes not to exceed two
inches in thickness.

C.

4.

Designation of Parties. The parties to all appeals shall be designated
in the record and briefs by adding the word “Appellant,” “Respondent,”
etc., as the case may be, following the party’s name, e.g., “PlaintiffRespondent,”
“Defendant-Appellant,”
“PetitionerAppellant,”
“Respondent-Respondent,” etc. Parties who have not appealed and
against whom the appeal has not been taken shall be listed separately
and designated as they were in the trial court, e.g., “Plaintiff,”
“Defendant,” “Petitioner,” “Respondent.” In appeals from the
Surrogate’s Court or from judgments on trust accountings, the caption
shall contain the title used in the trial court including the name of the
decedent or grantor, followed by a listing of all parties to the appeal,
properly designated. In proceedings and actions originating in this
court, the parties shall be designated “Petitioner” and “Respondent” or
“Plaintiff” and “Defendant.”

5.

Docket Number. The cover of all records, briefs and appendices shall
display the appellate division docket number assigned to the cause, or
such other identifying number as the court shall direct, in the upper
right-hand portion opposite the title.

Form and Content of Records and Appendices; Exhibits
1.

Format. Records and appendices shall contain accurate reproductions
of the papers submitted to the court of original instance, formatted in
accordance with the practice in that court. Reproductions may be
slightly reduced in size to fit the page and to accommodate the page
headings required by CPLR 5529 (c), provided, however, that such
reduction does not significantly impair readability.

2.

Reproduced Full Record. The reproduced full record shall be bound
separately from the brief, shall contain the items set forth in CPLR
5526, and shall contain in the following order so much of the following
items as shall be applicable to the particular cause:
(a)

A cover which shall contain the title of the action or proceeding
on the upper portion, and, on the lower portion, the names,
addresses, telephone numbers and email addresses of the
attorneys, the county clerk’s index or file number, the docket or
other identifying number or numbers used in the court from
which the appeal is taken, and the superior court information or
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indictment number;
(b)

The statement required by CPLR 5531;

(c)

A table of contents which shall list and briefly describe each
paper included in the record. The part of the table relating to
the transcript of testimony shall separately list each witness and
the page at which direct, cross, redirect and recross
examinations begin. The part of the table relating to exhibits
shall concisely indicate the nature or contents of each exhibit
and the page in the record where it is reproduced and where it is
admitted into evidence;

(d)

The notice of appeal or order of transfer, judgment or order
appealed from, judgment roll, corrected transcript or statement
in lieu thereof, relevant exhibits and any opinion or decision in
the cause;

(e)

An affirmation, certification, stipulation or order, settling the
transcript pursuant to CPLR 5525;

(f)

A stipulation or order dispensing with reproducing exhibits, as
provided in subsection 3.

(g)

The appropriate certification or stipulation pursuant to section
4.0 (C) (7) of this Part.

3.

Exhibits. The parties may stipulate to dispense with reproduction of
exhibits in the full reproduced record on grounds that (i) the exhibits
are not relevant or necessary to the determination of an appeal, and
will not be cited in the parties’ papers; or (ii) the exhibits, though
relevant and necessary, are of a bulky or dangerous nature, and will be
kept in readiness and delivered to the court on telephone notice.

4.

Appendix.
(a)

The appendix shall contain those portions of the record
necessary to permit the court to fully consider the issues which
will be raised by the appellant and the respondent including,
where applicable, at least the following:
(i)

notice of appeal or order of transfer;

(ii)

judgment, decree or order appealed from;

(iii)

decision and opinion of the court or agency, and report of
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a referee, if any;
(iv)

pleadings, and in a criminal case, the indictment or
superior court information;

(v)

material excerpts from transcripts of testimony or from
papers in connection with a motion. Such excerpts must
contain all the testimony or averments upon which the
appellant relies and upon which it may be reasonably
assumed the respondent will rely. Such excerpts must not
be misleading or unintelligible by reason of
incompleteness or lack of surrounding context;

(vi)

copies of relevant exhibits, including photographs, to the
extent practicable;

(vii)

if pertinent, a statement identifying bulky, oversized or
dangerous exhibits relevant to the appeal, as well as
identifying the party in custody and control of each
exhibit; and

(viii) the appropriate certification or stipulation pursuant to
paragraph sixsection 4.0 (C) (7) of this subdivisionPart.
(b)

The appendix shall have a cover complying with section 4.0 (C)
(2) (a) of this Part and shall contain the statement required by
CPLR 5531 and a table of contents.

(c)

The court may require such other contents in an appendix in a
criminal cause as it deems appropriate.

5.

Condensed Format of Transcripts Prohibited. No record or appendix
may contain a transcript of testimony given at a trial, hearing or
deposition that is reproduced in condensed format such that two or
more pages of transcript in standard format appear on one page, unless
the transcript was submitted in that format to the court from which
the appeal is taken.

6.

Settlement of Transcript or Statement. Regardless of the method used
to prosecute any civil cause, if the record contains a transcript of the
stenographic minutes of the proceedings or a statement in lieu of such
transcript, such transcript or statement must first be either stipulated
as correct by the parties or their attorneys or settled pursuant to CPLR
5525.

7.

Certification of Record. Unless otherwise directed by Departmental
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rule, a or Appendix. A reproduced full record or appendix shall be
certified either by: (a) a certificate of the appellant’s attorney pursuant
to CPLR 2105; (b) a certificate of the proper clerk; (c) settlement of the
record; or (d) a stipulation in lieu of certification pursuant to CPLR
5532. The reproduced copy containing the signed certification or
stipulation shall be marked “Original.” A party may move to waive
certification pursuant to this rule for good cause shown, and shall
include with the motion a copy of the proposed record or appendix.
8.

Certification of Appendix. The court may direct certification of the
appendix by Departmental rule.

D. Form and Content of Briefs.
1.

Cover. The cover shall set forth the title of the action or proceeding.
The upper right-hand section shall contain a notation stating: whether
the cause is to be argued or submitted; if it is to be argued, the time
actually required for the argument; and the name of the attorney who
will argue. The lower right-hand section shall contain the name,
address, telephone number and email address of the attorney filing the
brief and shall indicate whom the attorney represents.

2.

Appellant’s Brief. The appellant’s brief shall contain, in the following
order:
(a)

a table of contents, which shall include (i) a list of point
headings and (ii) the contents of the appendix, if it is not bound
separately, with references to the initial page of each paper
printed and of the direct, cross and redirect examination of each
witness;

(b)

a table of cases (alphabetically arranged), statutes and other
authorities, indicating the pages of the brief where they are
cited;

(c)

a concise statement, not exceeding two pages, of the questions
involved, set forth separately and followed immediately by the
answer, if any, of the court from which the appeal is taken;

(d)

a concise statement of the nature of the case and of the facts
which should be known to determine the questions involved,
with appropriate citations to the reproduced record, appendix, or
original record;

(e)

the argument for the appellant, which shall be divided into
points by appropriate headings distinctively printed;
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(f)

a statement certifying compliance with printing requirements
under this Part, on a form approved by the court, as set forth in
section 4.0 (D) (10).

3.

Respondent’s Brief. The respondent’s brief shall conform to the
requirements of section 4.0 (D) (2) of this Part, except that a
counterstatement of the questions involved or a counterstatement of
the nature and facts of the case shall be included only if the respondent
disagrees with the statement of the appellant.

4.

Reply Brief. Any reply brief of the appellant or cross appellant shall
conform to the requirements of section 4.0 (D) (2) of this Part, without
repetition. A reply in a cross appeal shall include the points of
argument in response to the cross appeal.

5.

Sur-reply Brief. Absent leave of the court, sur-reply briefs shall not be
permitted.

6.

Computer-generated briefs.
(a)

(b)

Briefs prepared on a computer shall be printed in either a
serifed, proportionally spaced typeface such as Times Roman, or
a serifed, monospaced typeface such as Courier. Narrow or
condensed typefaces and/or condensed font spacing may not be
used. Except in headings, words may not be in bold type or type
consisting of all capital letters.
(i)

Briefs set in a proportionally spaced typeface. The body of
a brief utilizing a proportionally spaced typeface shall be
printed in 14-point type, but footnotes may be printed in
type of no less than 12 points.

(ii)

Briefs set in a monospaced typeface. The
utilizing a monospaced typeface shall be
point type containing no more than 10½
inch, but footnotes may be printed in type
10 points.

body of a brief
printed in 12characters per
of no less than

Length.
Computer-generated appellants’ and respondents’
briefs shall not exceed 14,000 words, and reply and amicus
curiae briefs shall not exceed 7,000 words, inclusive of point
headings and footnotes and exclusive of pages containing the
table of contents, table of citations, proof of service, certificate of
compliance, or any authorized addendum containing statutes,
rules, regulations, etc.
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7.

Typewritten briefs. Typewritten briefs shall be neatly prepared in
clear type of no less than elite in size and in a pitch of no more than 12
characters per inch. The original of the brief shall be signed and filed
as one of the number of copies required by section 5.0 of this Part.
Typewritten appellants’ and respondents’ briefs shall not exceed 50
pages and reply briefs and amicus curiae briefs shall not exceed 25
pages, exclusive of pages containing the table of contents, table of
citations, proof of service, certificate of compliance, or any authorized
addendum containing statutes, rules, regulations and like materials.

8.

Margins, line spacing and page numbering of computer-generated and
typewritten briefs. Computer-generated and typewritten briefs shall
have margins of one inch on all sides of the page. Text shall be doublespaced, but quotations more than two lines long may be indented and
single-spaced. Headings and footnotes may be single-spaced. Pages
shall be numbered consecutively.

9.

Handwritten briefs. Self-represented litigants and persons filing pro
se supplemental briefs may serve and file handwritten briefs. Such
briefs shall be neatly prepared in cursive script or hand printing in
black or blue ink. Handwritten appellants’ and respondents’ briefs
shall not exceed 50 pages and reply briefs and amicus curiae briefs
shall not exceed 25 pages, exclusive of pages containing the table of
contents, table of citations, proof of service, certificate of compliance or
any authorized addendum containing statutes, rules, regulations and
like materials.
Pages shall be numbered consecutively.
The
submission of handwritten briefs is not encouraged. If illegible,
handwritten briefs may be rejected for filing by the clerk.

10.

Printing Specifications Statement. Every brief, except those that are
handwritten, shall have at the end thereof a printing specifications
statement, stating that the brief was prepared either on a typewriter, a
computer or by some other specified means.
If the brief was
typewritten, the statement shall further specify the size and pitch of
the type and the line spacing used. If the brief was prepared on a
computer, the statement shall further specify the name of the typeface,
point size, line spacing and word count. A party preparing the
statement may rely on the word count of the processing system used to
prepare the brief. The signing of the brief in accordance with section
130-1.1-a (a) of this Title shall also be deemed the signer’s
representation of the accuracy of the statement.

11.

The court may authorize addenda to the brief by Departmental rule or
order.
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5.0

Time, Number and Manner of Filing of Records, Appendices and
Briefs.

A.

Appellant’s Filing.
1.

2.

B.

Except where the court has directed that an appeal be perfected by a
particular time, in any appeal in which the notice of appeal is filed
after the date of adoption of these rules, an appellant shall file with the
clerk within six months of the date of the notice of appeal:
(a)

if employing the full record method, an original and five paper
copies of a reproduced full record, an original and five paper
copies of appellant’s brief, and one electronic copy of the record
and brief, with proof of service of one paper copy of the record,
one paper copy of the brief, and one electronic copy of the record
and the brief upon each other party to the appeal; or

(b)

if employing the appendix method, an original and five paper
copies of a brief and appendix, one electronic copy of the record,
brief and appendix, and, unless otherwise directed by the court,
one paper copy of the record, with proof of service of one paper
copy and one electronic copy of a brief and appendix upon each
other party to the appeal; or

(c)

if employing the agreed statement method, an original and five
paper copies of the agreed statement in lieu of record as
provided in CPLR 5527, an original and five paper copies of a
brief, and one electronic copy of the agreed statement and the
brief, with proof of service of one paper copy and one electronic
copy of the agreed statement and brief upon each other party to
the appeal.

Extension of time to perfect appeal. The parties may stipulate, or in
the alternative an appellant may apply by letter, on notice to all
parties, to extend the time to perfect an appeal up to 60 days. Any
such stipulation must be filed with the court. The appellant may
thereafter apply by letter, on notice to all parties, to extend the time to
perfect by up to an additional 30 days. Any further application for an
extension of time to perfect the appeal must be made by motion.

Respondent’s Filing.
Unless otherwise directed by Departmental rule or court order, the
respondent on an appeal shall file with the clerk within 30 days of the date of
service of the appellant’s papers:
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C.

1.

under the full record method, an original and five paper copies and one
electronic copy of the respondent’s brief, with proof of service of one
paper copy and one electronic copy of the brief upon each party to the
appeal; or

2.

under the appendix method, an original and five paper copies and one
electronic copy of respondent’s brief and appendix, if any, with proof of
service of one paper copy and one electronic copy of the brief and
appendix, if any, upon each party to the appeal; or

3.

under the agreed statement method, an original and five paper and one
electronic copy of respondent’s brief, with proof of service of one paper
copy and one electronic copy of the brief upon each party to the appeal.

Appellant’s Reply.
Unless otherwise directed by Departmental rule or court order, the appellant
on an appeal shall file with the clerk, within 10 days of the date of service of
the respondent’s papers, an original and five paper and one electronic copy of
the appellant’s reply brief, with proof of service of one paper copy and one
electronic copy of the brief upon each party to the appeal.

D.

E.

Additional Copies of Papers; Electronic Copies in Matters Not
Subject to Electronic Filing.
1.

Additional Copies of Papers. The court may direct the parties to file
additional copies of briefs, records, appendices or other papers in any
matter.

2.

Electronic Copies. In matters not subject to electronic filing pursuant
to this Part, the requirement of filing or service of an electronic copy of
a brief, record, appendix, or other paper shall be satisfied through
delivery of such documents as directed by Departmental order.

Cross Appeals; Concurrent Appeals from Single Order or Judgment;
Consolidation of Appeals from Multiple Orders or Judgments.
1.

Cross appeals. Unless otherwise directed by Departmental rule, inIn
the case of cross appeals:
(a)

the first filer of a notice of appeal shall be denominated as
appellant;

(b)

the answering brief shall be filed and served within 30 days
after service of the first brief and shall include the points of
argument on the cross appeal;
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F.

(c)

an appellant’s reply brief shall be filed and served within 1030
days after service of the answering brief; and

(d)

a reply brief to the cross appeal may be filed and served within
10 days after service of appellant’s reply brief.

2.

Concurrent appeals from a single order or judgment. Unless otherwise
directed by Departmental rule, whenWhen two or more parties appeal
from a single order or judgment, the appellants shall perfect the
appeals together, without motion, in the period measured from the
date of the latest notice of appeal. The appellants shall file a joint
record or joint appendix certified as provided in section 4.0 (C) (6) of
this Part and shall share equally the cost of that record or appendix.

3.

Appeals from multiple orders or judgments. Unless otherwise directed
by Departmental rule, whenWhen an appellant takes appeals from
multiple orders and judgments arising out of the same action or
proceeding, the appellant may perfect the appeals together, without
motion and upon a single record or appendix, provided that each
appeal is perfected in a timely manner pursuant to this Part.

4.

Absent an order of the court, appeals from orders or judgments in
separate actions or proceedings cannot be consolidated but may, upon
written request of a party, be scheduled by the court to be heard
together on the same day.

Extensions of Time to File and Serve Responsive Briefs.
Except where the court has directed that answering or reply briefs be served
and filed by a particular time, an extension of time to serve and file such
briefs may be obtained as follows:

G.

1.

By initial stipulation or application. Unless otherwise directed by
Departmental rule, theThe parties may stipulate or apply by letter on
notice to all parties to extend the time to file and serve an answering
brief by up to 30 days, and to file a reply brief by up to 10 days. Not
more
than
onetwo
such
stipulationstipulations
or
applicationapplications per perfection or filing shall be permitted. A
stipulation shall not be effective unless promptly filed with the court.
Any further application must be made by motion.

2.

By motion. A party may move to extend the time to file and serve a
brief.

Leave to File Oversized Brief.
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An application for permission to file an oversized brief shall be made to the
clerk by letter stating the number of words or pages by which the brief
exceeds the limits set forth in this section and the reasons why submission of
an oversized brief is necessary. The letter shall be accompanied by a copy of
the proposed brief and printing specifications statement.
H. Constitutionality of State Statute.
Where the constitutionality of a statute of the State is involved on an appeal
in which the State is not a party, the party raising the issue shall serve a
copy of the brief upon the Attorney General of the State of New York, and file
proof of service with the court. The Attorney General may thereupon
intervene in the appeal.
I.

J.

Dismissal of a Matter.
1.

Civil Matters. Unless otherwise directed by Departmental rule or
order of the court, in the event that an appellant fails to perfect a civil
matter within six months of the date of the notice of appeal, the order
of transfer, or the order granting leave to appeal, as extended by
stipulation of the parties or order of the court pursuant to section 5.0
(A) (2) of this Part, if any, the matter shall be deemed dismissed
without further order.

2.

Criminal Matters. The court upon its own motion or the motion of a
respondent may dismiss a criminal appeal pursuant to CPL 470.60.

Motion to Vacate Dismissal.
When an appeal or proceeding has been deemed dismissed pursuant to
section 5.0 (I) (1) or by order of the court for failure to perfect, a motion to
vacate the dismissal may be made within one year of the date of the
dismissal. In support of the motion, the movant shall submit an affidavit
setting forth good cause for vacatur of the dismissal, an intent to perfect the
appeal or proceeding within a reasonable time, and sufficient facts to
demonstrate a meritorious appeal or proceeding.
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6.0

Additional Rules Relating to Criminal Appeals.

A.

Poor Person Relief and Assigned Counsel.

B.

1.

Continuation of eligibility for assigned counsel on appeal. Where a
sentencing court has granted a defendant’s application for poor person
relief on appeal pursuant to CPL 380.55, the Appellate Division may,
upon receipt of a properly filed notice of appeal and a copy of the order,
assign appellate counsel or provide other relief without the need for
further motion or application.

2.

Continuation of assigned counsel in People’s appeal. Unless otherwise
ordered by the court, a defendant represented in the superior court by
assigned counsel shall continue to be represented by that counsel on an
appeal taken by the People.

Application for Certificate Granting Leave to Appeal in a Criminal
Matter.
1.

2.

3.

An application for a certificate granting leave to appeal to the
Appellate Division shall
(a)

be made, in writing, within 30 days after service of the order
upon the applicant;

(b)

provide 15 days’ notice to the District Attorney;

(c)

be filed with proof of service; and

(d)

be submitted without oral argument.

The moving papers for a certificate granting leave to appeal shall be
addressed to the court for assignment to a justice, shall state that no
prior application for such certificate has been made, and shall set
forth:
(a)

the return date;

(b)

the name and address of the party seeking leave to appeal and
the name of the District Attorney;

(c)

the indictment number; and

(d)

the questions of law or fact which ought to be reviewed.

The moving papers must include:
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4.

C.

(a)

a copy of the order sought to be reviewed;

(b)

a copy of the decision of the court below or a statement that
there was none; and

(c)

a copy of all papers filed with the trial court.

Answering papers or a statement that there is no opposition to the
application shall be served and filed not later than one business day
before the return date stated in the application.

Exhibits.
If required by the court in a criminal appeal, in lieu of submitting original
physical exhibits (e.g., weapons or contraband) to the court, the appellant
may file a stipulation of the parties identifying the particular exhibits,
identifying the party in custody and control of each exhibit and providing
that each exhibit shall be made available to the court upon the request of the
clerk.

D.

Briefs.
There shall be included at the beginning of the main brief submitted by an
appellant in any criminal cause a statement setting forth the order or
judgment appealed from; the sentence imposed, if any; whether an
application for a stay of execution of judgment pending determination of the
appeal was made and, if so, the date of such application; whether an order
issued pursuant to CPL 460.50 is outstanding, the date of such order, the
name of the judge who issued it and whether the defendant is free on bail or
on his or her own recognizance; and whether there were codefendants in the
trial court, the disposition with respect to such codefendants, and the status
of any appeals taken by such codefendants. Briefs in criminal appeals shall
otherwise conform to the requirements of section 4.0 (D) of this Part.
Assigned counsel shall file proof of mailing of a copy of briefs filed on behalf of
a defendant to the defendant at his or her last known address.

E.

Expedited appeal of an order reducing an indictment or dismissing
an indictment and directing the filing of a prosecutor’s information.
At the request of either party, the court shall give preference to the hearing of
an appeal from an order reducing an indictment or dismissing an indictment
and directing the filing of a prosecutor’s information (CPL 210.20 (6) (c);
450.20 (1-a); 450.55), and shall determine the appeal as expeditiously as
possible. The appellant’s brief in such an appeal shall include an appendix
containing a copy of the notice of appeal, the indictment, the order appealed
from and any underlying decision. The respondent’s brief may also include
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an appendix, if necessary. The appellant shall file, separate from the
appendix, one copy of the grand jury minutes under seal.
F.

Application for Withdrawal of Assigned Appellate Counsel Pursuant
to Anders v California (386 US 738 [1967]).
Unless otherwise directed by Departmental rule, whereWhere assigned
appellate counsel files a brief pursuant to Anders v California, counsel shall
additionally file proof that the following were mailed to the defendant at his
or her last known address: (1) a copy of the brief, and (2) a copy of a letter to
the defendant advising that he or she may file a pro se supplemental brief
and, if he or she wishes to file such a brief, that he or she must notify the
court no later than 30 days after the date of mailing of counsel’s letter of the
intention to do so.

G.

Pro Se Supplemental Briefs in Criminal Appeals Involving Assigned
Counsel.
Unless otherwise directed by Departmental rule, whereWhere assigned
appellate counsel does not file a brief pursuant to Anders v California, a
defendant wishing to file a pro se supplemental brief must move for
permission to do so not later than 30 days after the date of mailing to the
defendant of a copy of the brief prepared by counsel. The affidavit in support
of the motion shall briefly set forth the points that the defendant intends to
raise in the supplemental brief.

H.

Appeal From an Order Concerning a Grand Jury Report.
The mode, time and manner for perfecting an appeal from an order accepting
a report of a grand jury pursuant to CPL 190.85 (1) (a), or from an order
sealing a report of a grand jury pursuant to CPL 190.85 (5), shall be in
accordance with the provisions of this Part governing appeals in criminal
cases. An appeal from such an order shall be a preferred cause. The record,
briefs and other papers on such an appeal shall be sealed and not be
available for public inspection except as permitted by CPL 190.85 (3).

I.

Applicability of Civil Rules.
Except as otherwise provided herein, an appeal in a criminal action shall be
prosecuted in the same manner as a civil appeal.
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7.0

Additional Rules Relating to Appeals and Proceedings.

A.

Transferred Proceedings.
1.

Transferred CPLR Article 78 Proceedings. Unless otherwise directed
by Departmental rule, aA proceeding commenced pursuant to CPLR
article 78 and transferred to the court or an appeal transferred to the
court by another department of the Appellate Division pursuant to
CPLR 5711 shall be treated in the same manner as an appeal, with the
time to perfect measured from the date of the order of transfer, and
may be prosecuted upon any method permitted under section 4.0 of
this Part.

2.

Transferred Human Rights Law Proceedings (Executive Law § 298).
(a)

B.

A proceeding under the Human Rights Law which is transferred
to the court for disposition shall be prosecuted upon the original
record, which shall contain:
(i)

copies of all papers filed in the Supreme Court;

(ii)

the decision of the Supreme Court, or a statement that no
decision was rendered;

(iii)

the order of transfer; and

(iv)

the original record before the State Division of Human
Rights, including a copy of the transcript of the public
hearing.

(b)

In all other respects every proceeding so transferred shall be
governed by this Part in the same manner as an appeal, with
the time to perfect measured from the date of the order of
transfer.

(c)

In the event that the original record that was before the State
Division of Human Rights was not previously submitted to the
Supreme Court, the Division shall file the original record with
the Appellate Division within 45 days after entry of, or service
upon it of, a copy of the order of transfer.

Original Special Proceedings.
1.

Return date. Unless otherwise required by statute or court directive,
original special proceedings commenced in the Appellate Division,
including original proceedings pursuant to CPLR article 78, shall be
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made returnable at 10:00 a.m. on any Monday or on such other days
as the court may direct, with a return date not less than 20 days after
service of the notice of verified petition and petition on each
respondent.
2.

3.

C.

Necessary papers.
(a)

Unless otherwise directed by statute or by Departmental rule, a
petitioner shall file the original and an electronic copy of the
notice of petition or order to show cause, the petition and the
filing fee as required by CPLR 8022.

(b)

Proof of service of a paper copy of the notice of petition (or order
to show cause) and the petition on each respondent shall be filed
not later than 15 days after the applicable statute of limitations
has expired (see CPLR 306-b).

(c)

Each respondent shall file and serve one paper and one
electronic copy of an answer or other lawful response, as well as
one paper and one electronic copy of the record before the
respondent, the transcript of the hearing, if any, and the
determination and findings of the respondent.

Briefs and Record on Review in Certain Matters. Following the filing
of an answer, the court or the clerk may set a schedule for briefing of
an original proceeding by order or Departmental rule, and may direct
that the pleadings be bound and filed with the court in the manner of a
record on review in the following matters:
(a)

Eminent Domain Procedure Law § 207;

(b)

Public Service Law §§ 128 or 170;

(c)

Labor Law § 220;

(d)

Public Officers Law § 36; and

(e)

Real Property Tax Law § 1218.

Annexation Proceedings.
Annexation proceedings shall be prosecuted as set forth in General Municipal
Law article 17.

D.

Election Appeals.
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Appeals in proceedings brought pursuant to any provision of the Election
Law shall be prosecuted upon the original record, pursuant to a scheduling
directive of the court or clerk, with the filing and service of briefs in such
number and manner as the court shall direct. Except where circumstances
require otherwise, the scheduling directive shall require the filing of
appellant’s brief no less than one full business day before oral argument.
E.

Workers’ Compensation.
An appeal from a decision of the Workers’ Compensation Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial
Department, in accordance with the rules established by that court.

F.

Unemployment Insurance
An appeal from a decision of the Unemployment Insurance Appeal Board
shall be prosecuted exclusively before the Appellate Division, Third Judicial
Department, in accordance with the rules established by that court.

G.

Appeals of Compensation Awards to Judicial Appointees.
If the sole issue sought to be reviewed on appeal is the amount of
compensation awarded to a judicial appointee (i.e., referee, arbitrator,
guardian, guardian ad litem, conservator, committee of the person or a
committee of the property of an incompetent or patient, receiver, person
designated to perform services for a receiver, such as but not limited to an
agent, accountant, attorney, auctioneer or appraiser, person designated to
accept service), the cause may be prosecuted as an appeal or, unless not
permitted by the court, may be prosecuted by motion.
In such event, the review may be had on the original record, and briefs may
be filed at the option of the parties.

H.

Appeals from the Appellate Term.
When the court has made an order granting leave to appeal from an order of
the Appellate Term in the First or Second Judicial Department, the appellant
shall file with the clerk of the Appellate Term a copy of the order. Thereafter
the appeal may be brought on for argument by the filing of briefs in the same
manner as any other cause.

I.

Submitted facts (CPLR 3222)
An original agreed statement of facts in an action submitted to the court
pursuant to CPLR 3222 shall be filed in the office of the county clerk, and a
copy shall be appended to appellant’s brief together with a statement
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required by CPLR 5531. Briefs shall be served and filed in the manner and
in accordance with the time requirements prescribed by section 5.0 of this
Part.
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8.0

Calendar Preference; Calendar Notice; Oral Argument; PostArgument Submissions

A.

Calendar Preference.

B.

1.

By letter. A party seeking and entitled by law to a preference in the
hearing of an appeal shall provide prompt notice by letter to the court
setting forth the basis for such preference.

2.

By motion. A party not entitled to a preference by law may move for a
calendar preference for good cause shown.

Calendar Notice.
Notification that a cause has been placed on the calendar shall be published
on the court’s website. Whenever practicable, such notification shall be
published at least 21 days prior to the date of argument or submission. The
court may also arrange for publication of such notice in a daily law journal or
other newspaper or periodical regularly published within the Judicial
Department.

C.

Oral Argument.
1.

Oral Argument Generally. Oral argument shall be permitted unless
proscribed by Departmental rule. Parties who do not file a brief on
appeal shall not be permitted to argue a cause.

2.

Oral Argument by Permission. Where oral argument is proscribed by
rule, a party may seek leave of the court therefor by filing of a letter
application, on notice to all parties, or by motion where required by the
court, within 7 days of the filing of the respondent’s main brief. or at
least 14 days prior to the date on which the cause is calendared for
submission, whichever is later. The application or motion shall specify
the reasons why oral argument is appropriate and the amount of time
requested.

3.

Failure to Request Oral Argument. In the event that any party’s main
brief shall fail to set forth the appropriate notations indicating that the
cause is to be argued and the time required for argument, the cause
will be deemed to have been submitted without oral argument by that
party.

4.

Failure to Appear for Oral Argument. Where counsel or a selfrepresented litigant fails to appear timely for oral argument, the
matter shall be deemed to have been submitted without oral argument
by that party.
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5.

D.

Rebuttal. Unless otherwise provided by Departmental rule, priorPrior
to beginning argument, the appellant may orally request permission to
reserve a specific number of minutes for rebuttal. The time reserved
shall be subtracted from the total time assigned to the appellant. The
respondent may not request permission to reserve time for surrebuttal.

Post-Argument Submissions.
Unless otherwise provided by Departmental rule, noNo briefs, letters or
other communications in connection with an appeal or a cause will be
accepted after the argument or submission of such appeal or cause without
leave of the court.
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9.0

Decisions, Orders and Judgments; Costs; Remittitur; Motions for
Reargument or Leave to Appeal to the Court of Appeals.

A.

Decisions, Orders and Judgments.
A decision, order or judgment of the court on an appeal or cause shall be
deemed entered on the date upon which it was issued. The court shall cause
to be posted copies of the court’s decisions, orders and judgments on the
court’s website, unless such posting is precluded by statute or court directive.

B.

Costs.
Costs upon an appeal under CPLR 8107 shall be allowed only as directed by
the court in each case. In the absence of a contrary direction, the award by
the court of costs in any matter shall be deemed to include disbursements.

C.

Remittitur.
Unless otherwise ordered by the court, an order determining an appeal shall
be remitted, together with the record on appeal, to the clerk of the court from
which the appeal is taken.

D.

Motion for Reargument or Leave to Appeal to the Court of Appeals.
1.

Time of motion. A motion for reargument of or leave to appeal to the
Court of Appeals from an order of the court shall be made within 30
days of service of the order of the court with notice of entry.

2.

Reargument. An affidavit or, affirmation, or memorandum of law in
support of a motion for reargument shall briefly set forth the points
alleged to have been overlooked or misapprehended by the court.

3.

Leave to appeal to the Court of Appeals.
(a)

An affidavit or, affirmation, or memorandum of law in support of
a motion for leave to appeal to the Court of Appeals shall briefly
set forth the questions of law sought to be reviewed by the Court
of Appeals and the reasons that the questions should be
reviewed by the Court of Appeals.

(b)

In a civil matter, a motion for leave to appeal to the Court of
Appeals shall, to the extent practicable, be determined by the
panel of justices that determined the appeal.

(c)

In a criminal matter, a motion for leave to appeal to the Court of
Appeals may be submitted to any member of the panel of
35

justices that determined the appeal. The affidavit or affirmation
in support of the motion shall state that no other application for
leave to appeal to the Court of Appeals has been made. Service
of a copy of an order on an appellant as required by CPL
460.10 (5) (a) shall be made pursuant to CPLR 2103.
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10.0 Fees of the Clerk of the Court.
A.

Fees.
The clerk of the court shall be entitled to the following fees, which shall be
payable in advance:
1.

upon the filing of a record on a civil appeal or statement in lieu of
record on a civil appeal and upon the filing of a notice of petition or
order to show cause commencing a special proceeding, $315.

2.

upon the filing of each motion or cross motion with respect to a civil
appeal or special proceeding, $45, except that no fee shall be imposed
for a motion or cross motion which seeks leave to appeal as a poor
person pursuant to CPLR 1101 (a).

3.

such other fees as the court shall direct.

B. Exemptions.
Notwithstanding the foregoing, no party shall be required to pay a filing fee
hereunder where such party demonstrates entitlement to an exemption from
the payment of such fee under statute or other authority.

37

I

!New 'YorftState
2017

,Jl.ssociation of County Cfer~

MEMORANDUM
To:

John W. McConnell, Esq.
Counsel, Office of Court Administration

From: Hon. Bradford Kendall
Dutchess County Clerk
President, NYSACC

Re:

Request for Public Comment on Proposed Statewide Rules of the Appellate Division

Date: June27,2017
Please find attached comments from members of the New York State Association of County
Clerks regarding the Proposed Statewide Rules of the Appellate Division of the
Supreme Court.
Included are:

•

A review of the proposed rules, dated June 27, 2017, from the Hon. Nancy T. Sunshine,
Kings County Clerk.

•

A review of the rules by Hon. Judith Pascale, Suffolk County Clerk; Peggy A. LaGree,
Acting Erie County Clerk (2 Comments); Elizabeth Larkin, Cortland County Clerk

We thank you very much for your consideration and look forward to the next positive change in
the handling of court documents.

cc:NYSACC

1

New 1'0Y{State
}l.ssociatwn ofCounty C/"erfrJ

2011

MEMORANDUM
To:

NYSACC

From: Hon. Nancy T. Sunshine
Kings County Clerk
Hon. Elizabeth Larkin
Cortland County Clerk
Co-Chairs, Courts Committee

Re:

Request for Public Comment on Proposed Statewide Rules of the Appellate Division

Date: June 27, 2017
Please see the attached request for comment from the Office of Court Administration,
related to the proposed statewide rules of the Appellate Division.

Please provide your comments by replying to this email by July 31, 2017. Comments
are due at OCA by August 23, 2017.
The significant change presented in the proposed Statewide Rules of the Appellate Division is to
create uniform filing procedures. P.resently, the filing procedures for the First, Second, Third. and
Fourth Departments of the Appellate Division of Supreme Court are different. The goal of this
proposal is to eliminate the differences, provide for uniform Appellate Division practice around
the State. Where appropriate or necessary, each Appellate Division may issue specific local
practice rules - in the future - not an issue for review at this time.
In Exhibit A of the proposal, the proposed _rules are set forth in an organized method, by category
so it is easy to review. Attorneys who seek to appeal orders or judgments of the Supreme Court
must follow these rules to obtain Appellate Division review. With respect to the impact of these
proposed rules on County Clerks, I will reference Sections which may be of interest
1.0

General
A. Definition
(2) references to the "clerk" means Clerk of the Appellate Division unless the context
of usage indicates the clerk of another court.
(10) NYSCEF - means the New York.State Courts Electronic Filing System
(11) "filed electronically" includes papers fi1ed electronically either by NYSCEF or
"other court approved sites."
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C. Filing and Service, Weekend and Holiday
(1) Filing- refers to filing appellate court papers via NYSCEF or another court

approved site- not filing in County Clerk's office
2.0

Initial Filings; Active management of causes; settlement or mediation program
A. Initial Filing

This section relates to filing in the Office of the Com1ty Clerk.
NOTE: Please review this section to assess how it impacts on your current
procedi.µ-es.
"As may be provided by Departmental rule, in such civil matters as the court shall
direct, counsel for the appellant or the petitioner shall file with the clerk of the court of original
instance and serve on all parties, together with the notice of appeal or transfer order and the

order or judgment appealed from, an initial informational statement (preargument, request for
appellate intervention, precalendar, or other statement) on a form approved by the court and in
such number as the court may direct. The clerk of the court from which the appeal is taken
shall promptly transmit to the Appellate Division the informational statement and a copy of the
notice of appeal or order granting leave or transferal and the order or judgment appealed from."
4.0

Perfecting Appeals
A. Methods
Permits where authorized by statute or this part or order of the court, an appeal to
be perfected upon a record consisting of the original papers.
(A)(4) Original Record
(a) Lists permissible appeals which may be perfected on original record.
(b) Sets forth the method for perfecting an appeal on the original record.
!hl(ll The Appellant shall subpoena from the Clerk of the Court from which the
appeal is taken (this means the County Clerk) all the papers constituting the
record on appeal, and shall cause them to be filed with the Clerk of the Appellate
Court prior to the filing of the brief.
(C)(7) Certification of Record
Provides for several methods for certificates, including (b) certificate of the
proper clerk.

6.0

Additional Rules Relating to Criminal Appeal

7.0

Additional Rules Relating to Appeals and Proceedings
A
Transferred Proceedings
B.
Original Special Proceedings
C.
Annexation Proceedings
D.
Election Appeals
"Appeals in proceedings brought pursuant to any provision of the Election Law
shall be prosecuted upon the original record, pursuant to a scheduling directive of
the court or clerk, with the filing and service of briefs in such number and manner
as the court shall direct.
NOTE: Given the time sensitive nature of the Election matters, the Kings County
Clerk delivers the certified original record to the Appellate Division.

3

G.
I.

9.0

Appeals of Compensation Awards to Judicial Appointees
May be prosecuted on original record.
Submitted Fact (CPLR 3222)
"An original agreed statement of facts in an action submitted to the court pursuant
to CPLR 3222 shall be filed in the office of the County Clerk.

Decisions, Orders and Judgments
A decision, order and judgment of the court or on appeal or cause shall be deemed
entered on the date upon which it was issued. The court shall cause to be posted upon the
court's decision, order and judgment unless precluded by statute or court order.

C. Remittitur
Unless otherwise ordered by the court, an order determining an appeal shall be remitted,
together with the record on appeal, to the Clerk of the Court from which the appeal is
taken.
fu conclusion, to the extent that the proposed rules impact on the County Clerks, I believe
these rules in a simplified manner, set forth that which we currently do. We look forward
to your comments.

Best regards.

JUDITH A. PASCALE
COUNTY CLERK

COMMENTS REGARDING: PROPOSED STATEWIDE PRACTICE RULES OF THE
APPELLATE DIVISION OF THE SUPREME COURT OF THE STATE OF NEW YORK
The Proposed Statewide Practice Rules ofthe Appellate Division ofthe Supreme Court of the
State ofNew York do not impact the current operation of the Suffolk County Clerk as it pertains
to processing of appeals to the Appellate Division, Second Department as they are essentially a
re-promulgation of the existing practice rules with minor changes. However, clarifications

should be made specifically where electronic records are concerned. The proposed Appellate

Division &filing Protocol ("Proposed Protocol"), which is also currently open for public
conunent, does not address many of the responsibilities of the various clerks under the practice

rules.
Inasmuch as section! .O(D) is blank, it is unknown what rules and guidance regarding electronic
filing will be promulgated here in the future, This would be an_ ideal place to outline how
electronic filing impacts the process and also sets the framework for how the balance of the
Rules will be read.and interpreted as they concern electronic filing. There being no language or
provisions in this section, comments on the remaining sections make reference to the applicable
section and are made without knowledge of how the process in NYSCEF will be set up.

Section 2.0(A)-lt should be made clear that in matters subject to electronic filing that all papers
to be filed shall be through NYSCEF, unless there is an exemption, and that transmittal of the
informational statement, typically the RAD!, by the court from which the appeal is taken shall be
viaNYSCEF.
Section 4.0(A)(4)(b)(i) -Neither the Proposed Protocol nor these Rules address the issue of how
an E-filed case, or the part thereof which has been E-filed if not fully electronic, is to be
delivered to the Clerk of the· Appellate Division upon receipt of a subpoena therefor or other
prosecution ofan appeal by way of the original record pursuant to the Rules and law. Any
delivery of electronically filed documents from the clerk of the court from which the appeal is
taken must be through NYSCEF. To do otherwise would continue- to place an undue burden
upon County Clerks to comply with the subpoenas for electronic records.

the

Section 4.0(C)(7)(b)- While it has been \ll1USUal for Suffolk Collllty to certify
reproduced
record (Suffolk, so far, has only certified reproduced records on cases which were not subject to
electronic filing), how will a County Clerk certify the electronic record? Will there be a
mechanism in NYSCEF? Will there be a new doc type in NYSCEF for a certification to be
uploaded into the case? This issue is also not addressed in the Proposed Protoqol.

Section 5.0(D)- This section should be revised to read something similar to the foregoing to
make it clear that NYSCEF is the J'!l.eailS by which electronic copies are filed and served on
parties participating in electronic filing:
D. Additional Copies of Papers; Electronic Copies ia Mattefs Net Saejeet to
Bleetronie Filing.
1. Additional Copies of Papers. The court may direct the parties to file
additional copies of briefs, records, appendices or other papers in any
matter.
2. Electronic Copies. (a) In matters subject to electronic.filing, the
requirement offiling and/or service ofan electronic copy of a brief,
record, appendix or other paper pursuant to this Part shall be
accomplished throuih delivery ofsuch papers via NYSCEF, unless the
party or attorney filing same is exempt from electronic filing. This

requirement for parties or attorneys exempt from electronic filing shall be
satisfied through delivery ofsuch documents as directed by Departmental
order.
(b) In matters not subject to electronic filing pursuant to this Part, the
requirement of filing or service of an electronic copy of a brief, record,
appendix, or other paper shall be satisfied through delivery of such
documents as directed by Departmental order.

Slfike!arotigl, ~ deletion
Italics = addition
Section 7.O(I) - This section dealing with submission of an agreed statement of facts pursuant to
CPLR 3222 is significantly shorter than the current rule in the Second Department but does not
change the substance of what is required.
Section 9.0(A)- Neither these Rules nor the Proposed Protocol adequately address the issue of
who files the determinations of the Appellate Division in electronically filed cases. If a matter is
subject to electronic filing, the Clerk of the Appellate Division should file the Court's
determination through NYSCEF regardless of the.electronic filing status of the matter in the
Court below or whether there are any hard copy papers in the full record of the matter. Where a
matter is not subject to electronic filing in the court from which the appeal is t_aken, the Appellate
Division should, in addition to electronically filing when applicable in the Appellate Division,
transmit its determination and remit the matter back to the lower court in hard copy.
Section 9.0(C)- Where a matter is subject to electronic filing, remittitur is to be accomplished

through NYSCEF.
Clarification of the responsibilities of the Clerk of the Appellate Division and those of the clerks
of the courts of original inStance is important both in these Rules and the Proposed Protocol.

Once the Appellate Division is an £-filing Court, the transmittals required by and between clerks
should be accomplished entirely through NYSCEF, provided, however, that hard copies on file
with the lower court clerk that are part of an electronically filed matter will continue to be

transmitted in the same manner in which they are currently.
It should-also be made clear that mandatory electronic filing in the AppeJlate Division shall not
convert a matter in the court from which the appeal is taken to electronic filing if it was not
already subject thereto.

COUNTY OF ERIE
ERIE COUNTY OERK'S OFFICE

Comments regarding the Proposed Statewide Rules of the Appellate Division

of the Supreme Court of the State of New York
Submitted by Erie County Clerk's Office 7-25-2027

Section 2.0 A is-revised to add language (from CPLR} to require the clerk of the court
from which the appeal is taken to transmit to the Appellate Division the informational
statement, which is not defined in the rules, and a copy of the notice of appeal or order
granting leave to appeal and the order of judgment appealed from.
e
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At the present time, when the Notice of Appeal is filed, the County Clerk sends a
copy-of the Notice to the Appellate Division. The procedure to date has been to
forward only what the Clerk has received. If the amendment now places
responsibility upon the Clerk to provide documents, the requirement creates an
undue burden upon the Clerk to determine what other documents should
accompany the Notice. Erie County intends to adopt a procedure whjch requires
the County to only forward copies provided by the filer to the Appellate Division;
the responsibility for complying with the Rule regarding the documentation will
remain with the Appellant. Given the language of Section 4.0 C, it seems
apparent that the intent of the new rules is to place the responsibility upon the
Appellant rather than the Clerk.

Erie County is unfamiliar with an "informational statement" as currently, this
document is not required by the 4th Department. Will there be-a form available
to the Clerk's Office?

Section 4.0 A.4 provides as one of the methods to perfect an original record, the
appellant subpoena the clerk of the court from which the appeal is taken.
•

lf the County Clerk is the clerk of the court from which the appeal is taken, CPLR
§2307 requires any Subpoena for documents to the County Clerk to be a Judicial
Subpoena. (Just a comment.)

Generally, most of the content of the proposed rules specifically describe and clarify
previously vague processes and will provide significant information to the appellaM.

ERIE COUNTY HAU.• 92 FRANKLIN STREET• BUFFALO, N.Y. ~ 14202 • PHONE, (716) 858-8866 • FAX: (716) 858-6-550

Craig Schatzman

To:

Hon. Nancy T. Sunshine

Subject:

Additional Comment on Proposed Statewide Rules of the Appellate Davison

From: laGree, Peggy [mailto:Peggy.LaGree@erie.gov]
Sent: Thursday, July 27, 2017 6:08 PM
To: Hon. Nancy T. Sunshine <nsunshin@nycourts.gov>
Cc: elarkin@cortland-co.org; 'Kendall, Bradford' (bkendall@dutchessny.gov) <bkendall@dutchessny.gov>
Subject: Additional Comment on Proposed Statewide Rules of the Appellate Davison

After talking to one of our local Appellate Division Clerk's we wanted to add a thought. We assumed, maybe incorrectly,
that the obligation of actually transmitting files to the Appellate Division would remain with the Appellant. IF our
assumption on that is not correct. .. we feel that any attempt to shift those costs to the County Clerk should be objected
to - strenuously.
We also do not think we should deliver or release original files to an Appellant- only certified copies should be
provided. We assume since most appeals are handled by attorneys, that the circumstance will seldom arise, but we do
think it is important to note our objection/concern in this area.
Sorry this is like a part two to our response - but since "assumptions" can be dangerous, we thought best to bring up at
this tilT\e.
Please include with association response as you deem appropriate.

Peggy A. LaGree I Acting Erie County Clerk
Erle County Clerk's Office
92 Franklin St, I Buffalo, NY 14202

P:(715} 858-8123 ] F:(715) 858-5550
C:(716) 597-7405 I Peggy.LaGree@erie.gov

www.erie.gov/elerk
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COUNTY CLERK'S OFFICE - CORTLAND COUNTY
ELIZABETH LARKIN
County Clerk
TAMMY L BARRIGER
Deputy County Clerk

BROOKE KEMAK
Deputy County Clerk

Sonia Ganoung
Director, MotorVehicles

Courthouse
46 Greenbush Street, Suite 105
Cortland NY 13045
(607) 753-5021
Fax (607) 753-5378
Motor Vehicle (607) 753-5023
Fax(607) 758-5500
elarkin@cortland-co.org

Comments on Proposed Statewide Rules ofthe Appellate Division
July 31, 2017
I applaud OCA for this proposal to establish uniform rules for filing in NYS Appellate Courts. The
creation of standardized rules for all Appellate Courts will alleviate misfilings from attorneys and lessen
confusion for appellants.
I do have a few comments or questions that I think need to be clarified.

1) On page 4, Section LO General. E Signing of papers requires that all documents filed in the
Appellate and served on all parties must be original documents signed in ink. What about e-jiled
documents? Will these rules need to be amended when electronic filing is approved if they are
adopted with this wording? In a previous section (Section 1.0, C Filing and Service, (4) service is
al/awed by electronic mail ifall parties agree.

2) On page 6, Section 2.0, A. Initial Filings Current practice in our county is to transfer only the
Notice ofAppeal to the Appellate. This rule requires additional documents to be submitted by the
county clerk. These documents have always been and should remain the responsibility ofthe
Appellant to obtain and send to the Appellate Court. The County Clerk would not knmv what exactly
is being appealed and would not know what documents would need to be sent to the Appellate.

May the documents transferred to the Appellate be electronically filed?

Submitted by Elizabeth Larkin, Cortland County Clerk

New York State Defenders Association, Inc.
Public Defense Backup Center
194 Washington Ave. · Suite 500 · Albany, NY 12210-2314

Telephone (518) 465-3524
Fax (518) 465-3249
www.nysda.org

To:

John W. McConnell, Counsel, Office of Court Administration

Re:

Comments on Proposed Statewide Rules of the Appellate Division

Date:

August 23, 2017

Thank you for the opportunity to submit comments regarding the Proposed Statewide Rules of the
Appellate Division. The New York State Defenders Association (NYSDA) provides legal support
services to public defense programs in the state’s 62 counties, including programs that represent
individuals on appeal in criminal and family court matters. Our comments are limited to the
proposed statewide rules governing poor person relief.
I. Rules on Poor Person Relief Should Be Consolidated or Contain Cross-References
The proposed rules governing poor person relief, Rules 3.0.D and 6.0.A, should be consolidated so
that all of the relevant provisions regarding poor person relief in criminal appeals are in one section.
When reading Rule 3.0.D, and in particular paragraph 4 of that section (Criminal Matters), it is not
clear that there are additional provisions regarding poor person relief in criminal appeals elsewhere
in the Rules, namely Rule 6.0.A, and vice versa. Alternatively, these rules should cross-reference
each other so that readers are aware that there is another relevant section that governs applications
for poor person relief.
II. Poor Person Relief Rules Should Specifically Address the Process for Appeals in Sex
Offender Registration Act Proceedings
The law governing appeals from various Sex Offender Registration Act (Correction Law article 6-C)
proceedings provides that in cases where counsel has been assigned to represent the individual
because the individual is financially unable to retain counsel, “that assignment shall be continued
throughout the pendency of the appeal, and the person may appeal as a poor person pursuant to
article eighteen-B of the county law.” Correction Law 168-d(3), 168-k(2), 168-n(3), 168-o(1)-(2);
see also People v Williams, 122 AD3d 820 (2d Dept 2014) (noting that “the appellant’s motion for
leave to prosecute the appeal as a poor person was denied as unnecessary, as the appellant was
granted leave to proceed as a poor person in the County Court and, pursuant to Correction Law §
168-n(3), his status as a poor person continues on appeal ….”); People v Heller, 104 AD3d 922 (2d
Dept 2013). The proposed rules governing poor person relief should describe the process for poor
person relief and the continuation of the assignment of counsel pursuant to the relevant sections of
Correction Law article 6-C noted above.

August 23, 2017

III. Poor Person Relief Rules Should Incorporate the Provisions of the Criteria and
Procedures for Determining Assigned Counsel Eligibility
The New York State Office of Indigent Legal Services (ILS) has promulgated Criteria and
Procedures for Determining Assigned Counsel Eligibility, which are available at
https://www.ils.ny.gov/content/eligibility-documents. The development of these Criteria and
Procedures was mandated by Section VI of the settlement agreement in Hurrell-Harring v State of
New York and is also authorized by Executive Law 832(3)(c), which states, in relevant part, that ILS
has the duty and responsibility to “establish[] criteria and procedures to guide courts in determining
whether a person is eligible for” representation pursuant to County Law article 18-B.
Criteria II.D of the ILS Eligibility Criteria and Procedures provides, in relevant part: “Appellate
courts shall assign appellate counsel to appellants who were deemed eligible for assigned counsel by
their trial court.” Additionally, Procedure XI states: “The confidentiality of all information
applicants provide during the eligibility determination process shall be preserved.” Paragraph C. of
that section provides: “Any documentation submitted to the court shall be submitted ex parte and
shall be ordered sealed from public view.” And Procedure XIII.A states: “Applicants shall not be
required to attest under penalty of perjury to the truth of the information provided as part of the
eligibility determination process.” The commentary to Procedure XI notes the need “to protect
applicants’ constitutional, statutory, and privacy rights.” [Footnote omitted.] We urge that Criteria
II.D and Procedures XI and XIII be incorporated into or at least referenced in the sections of the
Proposed Statewide Rules of the Appellate Division governing appeals in criminal matters.
Conclusion
NYSDA supports the establishment of statewide rules for the Appellate Divisions. The uniform and
consistent rules among departments will have a salutary effect on the appellate case process,
particularly with the prospect of e-filing implementation, and will benefit appellate practitioners who
practice in multiple departments. By incorporating the above recommendations, the proposed rules
will be more clear, will dovetail with the statutory provisions in Correction Law article 6-C, and will
streamline the poor person application process and ensure the confidentiality to which appellants in
criminal matters are entitled under the ILS Criteria and Procedures. If you have any questions
regarding these comments, please feel free to contact Susan C. Bryant, Deputy Director, at 518-4653524.
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--------------Timothy P. Murphy <tmurphy@legalaidbuffalo.org>
Wednesday, August 2, 2017 10:12 AM
rulecomments
'DDubrin@monroecounty.gov'; 'prothschild@hiscocklegalaid.org'
Public Comment on Proposed Statewide Rules of the Appellate Division

From:
Sent:
To:
Cc:
Subject:

-

August 2, 2017

John W. McConnell, Esq., Counsel
NYS Office of Court Administration
25 Beaver Street, 11th Floor
New York, New York 10004
Re:

5/25/17 Request for Public Comment on Proposed
Statewide Rules of the Appellate Division

Dear Mr. McConnell,
Please accept this submission on behalf of the Hiscock Legal Aid Society (of Onondaga County), the Monroe
County Public Defender's Office and the Legal Aid Bureau of Buffalo, Inc., in response to the OCA's May 25,
2017 Request for Public Comment on Proposed Statewide Rules of the Appellate Division ("SRAD"). The
OCA's Request provided that an e-mail submission by August 23, 2017, would be acceptable.
Our combined offices represent the majority of indigent criminal appellants in Central and Western New York.
This submission includes two basic areas of concern: Rebuttal / Post-Argument Submissions and Family Court
Records on Appeal:

I.

Rebuttal and Post-Argument Submissions

The First and Third Departments currently permit rebuttal in oral argument. The Second Department also permits
rebuttal under limited circumstances. Only the Fourth Department outright prohibits rebuttal. Under the
proposed SRAD Rule 8.0 (C)(5), rebuttal would be permitted in all cases where oral argument is granted. We,
of course support this proposed rule, as it provides an essential tool in properly advocating for our clients.
The First, Second and Third Departments currently permit the filing of written post-argument submissions only
with leave of court. Only the Fourth Department, in conjunction with its rebuttal prohibition, permits postargument submissions without leave of court. Under the proposed SRAD Rule 8.0 (D), leave of court would be
required before the filing of such a submission. While we support the Fourth Department's position on this issue,
we request that if leave of court is indeed set as a prerequisite for the filing of post-argument submissions, then
rebuttal should also be mandated. Though no court presently does this, no judicial department should be permitted
to both preclude rebuttal and require that leave of court be obtained for post-argument submissions. Such a
scenario would result in an unnecessary and undue burden on litigants, especially the indigent represented by
assignment.
1

II.

Family Court Records on Appeal

We recommend that that the proposed SRAD Rule 4.0 (C) include a rule analogous to the Third Department's
Rule 800.7 (b), which delineates the procedure for certification by the appendix method. While Rule 800.7 (b)
does reference stipulation by the parties or settlement by the trial judge, the following caveat is included:
The procedure for settlement of a single copy record shall be in the
manner provided by CPLR 5525 (c), except that, if respondent shall fail
to make any proposed amendments or objections to the record within
twenty days after service of it upon respondent, the record, certified as
correct by appellant's or petitioner's attorney, shall be deemed correct
and may be filed with an affirmation by counsel certifying to
compliance with requirements of this section and the lack of proposed
amendments or objections by respondent.
This proposed addition (perhaps under SRAD Rule 4.0 [C][7]), would be extraordinarily helpful where there are

prose litigants who reflexively distrust the system and will not ordinarily sign anything. Such a scenario presently
requires a motion to settle, which is dependent on Family Court judges, who are unfortunately are not always
eager to move the appellate process along.

If there are any questions, please do not hesitate to contact us. Thank you for your attention.
Very truly yours,

Philip Rothschild, Esq.
Supervising Attorney, Appeals Program
Frank H. Hiscock Legal Aid Society
351 South Warren Street
Syracuse, New York 13202
(315) 218-0179
prothschild@hiscocklegalaid.org

Drew R. DuBrin, Esq.
Special Assistant Public Defender, Appeals Section
Monroe County Public Defender's Office
10 North Fitzhugh Street
Rochester, New York 14614
(585) 753-4210
DDubrin@monroecounty.gov

Timothy P. Murphy, Esq.
Chief Attorney, Appeals and Post-Conviction Unit
Legal Aid Bureau of Buffalo, Inc.
290 Main Street, Suite 350
Buffalo, New York 14202
(716) 853-9555
tmurphy@legalaidbuffalo.org

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED, AND MAY CONTAIN
INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW. IF THE READER OF THIS
MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS STRICTLY
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THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY
150 GRAND STREET SUITE 100 WHITE PLAINS NY 10601
T (914) 286-3400 F (914) 682-4112
CLARF

J. DEGNAN

E>:ECUTIVE DIRECTOR

August 4, 2017
Mr. John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver Street, 11 111 Floor
New York, New York 10004
Re: Public Comment on Proposed Unifonn
Rules for the Appellate Divisions
Dear Mr. McConnel I:
I would like to make the following comments concerning the Poor Person Relief
rules on pp. 9- 10.

1. Sex Offender Registration Act Appeals
There should be a separate section for Sex Offender Registration Act
Appeals that complies with Corrections Law Section 168-n(3). That statute
states that where counsel was assigned to represent the sex offender upon the
ground that the sex offender was financially unable to retain counsel, that
assignment shall be continued throughout the pendency of the appeal and the
person may appeal as a poor person. Therefore, a ce1iification procedure
pursuant to the statute rather than a motion should be used in this situation.
In Westchester County, vve send a letter to the Chief Clerk in Westchester
County with a copy to the Clerk of the Appellate Division and the District
Attorney stating that our office was assigned to represent the defendant as a
poor person at the S.O.R.A. hearing in the trial com1. A timely notice of
appeal was fi led. Pursuant to Correction Law Section 168 -n(3), our
assignment continues on the appeal and the defendant is appealing as a poor
person. This procedure was developed to obtain the transcript as a poor
person fo r the appea l with former Supervising Judge of the Criminal Courts,
Hon. Richard Molea and it was not objected to by the District Attorney. It
DAVID 8 . W EISFUSE

KAREN R. NEEDLEMAN

CHIEF COU'ISEL

CHIEF ADMINISTRATOR
ASSIGNED COUNSEL

ADVOCATING

For< JUSTICE & EOU/\L Tt~l:Al MENl UND/:R TH!:. LJ\w

eliminated the need for a poor person motion in S.0.R.A. appeals unless the
attorney needs to be relieved of the assignment. This is a savings in time for
our office, the District Attorney, and the Appellate Division and eliminates
unnecessary poor person motions in S.0.R.A. appeals. Moreover, it
complies with the Corrections Law Section 168-n(3).
2. Criminal Appeals
A certification procedure rather than a motion should be used for those
appeals where the defendant was assigned counsel in the trial court. This
would be consistent with the procedure in your proposed rules concerning
appeals by assigned counsel or attorney for the child in Family Court
appeals.
The Hurrell-Harring settlement on pp. 11-12 (copy enclosed) made the
Office of Indigent Legal Services responsible for developing the criteria and
procedures to guide courts outside New York City in determining whether a
person is eligible for mandated representation. That settlement also
specifically provided for confidentiality of the information submitted for ·
purposes of determining eligibility. The blackletter criteria of the Office of
Indigent Legal Services, p.l, specifically states in II. D. (copy enclosed) that
Appellate courts should assign appellate counsel to appellants who were
deemed eligible for assigned counsel by their trial courts. This procedure is
also consistent with the Federal Rules of Appellate Procedure, Rule 24.
The use of the certification procedure on these cases wil1 expedite criminal
appeals because motions for poor person relief generally take about two
months to be decided in the Appellate Division. The court reporters do not
start transcribing the minutes of the proceedings until they receive the poor
person order. In human costs, a defendant whose conviction is reversed and
the indictment is dismissed will spend two months less time in prison.

Criminal Division
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paragraph V(A), and !LS shall use such funds for those purposes. No portion of
such funds shall be attributable to ILS's operating budget but shall instead be
distributed by ILS to the Five Counties.
(D)

The Five Counties m1:1y, but shall not be obligated to, pay all or a portion of the
funds identified in paragraph V(C) to ILS to provide services designed to
effectuate the objectives set forth in paragraph V(A), provided such services are
rendered in state fiscal years 2015/2016 and 2016/2017 and pursuant to a written
agreement between ILS and the relevant County.

VT.

ELIGIBILITY STANDARDS FOR REPRESENTATION

(A)

ILS shall, no later than 6 months following the Effective Date, issue criteria and
procedures to guide cou11s in counties outside of New York City in dete1mining
whether a person is eligible for Mandated Representation. ILS may consult with
OCA to develop and distribute such criteria and procedures. ILS shall be
responsible for ensuring the distribution of such criteria and procedures to, at a
minimum, every court in counties outside of New York City that makes
determinations of eligibility (and may request OCA's assistance in doing so) and
eve1y provider of mandated representation in the Five CoW1ties. The Five
Counties shall 1.llldertake best effoits to implement such criteria and procedures as
developed by ILS. Nothing in this paragraph otherwise obligates the Five
Counties to develop such criteria and procedures.

{B)

At a minimum, the criteria and procedures shall provide that: (1) eligibility
determinations shall be made pursuant to written criteria; (2) confidentiality shall
be maintained for all infonnation submitted for purposes of assessing eligibility;
(3) ability to post bond shall not be considering sufficient, standing alone, to deny
eligibility; (4) eligibility determinations shall take into account the actual cost of
retaining a private attorney in the relevant jurisdiction for the category of crime
charged; (5) income needed to meet the reasonable living expenses of the
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applicant and any dependent minors within his or her immediate family, or
dependent parent or spouse, should not be considered available for purposes of
determining eligibility; and (6) ownership of an automobile should not be
considered sufficient, standing alone, to deny eligibility where the automobile is
necessary for the applicant to maintain his or her employment. In addition, ILS
shall set forth additional criteria or procedures as needed to address: (7) whether
screening for eligibility should be performed by the primary provider of
Mandated Representation in the county; (8) whether persons who receive public
benefits, cannot post bond, reside in correctional or mental health facilities, or
have incomes below a fixed multiple of federal poverty guidelines should be
deemed presumed eligible and be represented by public defense cow1sel until that
representation is waived or a determination is made that they are able to afford
private counsel; (9) whether (a) non-liquid assets and (b) income and assets of
family members should be considered available for purposes of determining
eligibility; (10) whether debts and other financial obligations should be
considered in determining eligibility; (11) whether ownership of a home and
ownership of an automobile, other than an automobile necessary for the applicant
to maintain his or her employment, should be considered sufficient, standing
alone, to deny eligibility; and (12) whether there should be a process for appealing
any denial of eligibility and notice oftbat process should be provided to any
person denied counsel.
(C)

Il.,S shall issue an rumual report regarding the criteria and procedures used to
determine whether a person is eligible to receive Mandated Representation in
each of the Five Counties. Such report shall, at a minimum, analyze: (I) the
criteda used to determine whether a person is eligible; (2) who makes such
determinations; (3) what procedures are used to come to such detenninations;
(4) whether and to what extent decisions are reconsidered and/or appealed; and
(5) whether nnd to what extent those criteria and procedures comply with the
criteria and procedures referenced in paragraph VI(A). The first such report shall
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CRITERIA AND PROCEDllRES FOR DETERI\HNING
ASSIGNED COllNSEL ELIGIBILITY
CRITERIA
I.

An ap1>licant shall be eligible for assignment of counsel when the a1>1>lkanfs
current available resources are insuffident to 1m~· for a qualified attorne,-·,
,·elease on bond. the expenses neeessary for n competent defense. and the
l'C.-asonable lh'ing expenses of the ap1>licant and any dependents.
A. Whether an applicant is eligible for assignment of counsel shall bt'
dett'rmined in aceordanee with the eriterin and proee-dures set forth below.

B. Counsel shall be assigned unless the ap1>lirnnt is conclusively ine-ligible.

11.

To streamlint the eligibilit)· determination process. the-re shall be presum1>tions
of eligibilit)'. A 1>resmn1>tio11 of eligibility is rebuttablt only where there is
compelling e,·idtnce that the applicant has the financial resources sufficient to
pay for n qualified attorney and the other tx11enses necessary for a competent
defense-.
A. A1>1>licnnts are presum1>th·tl~· eligible for assignment of counsel if their net
income is at or below 250%, of the Fedtral Po\'t1·ty Guidelines.
B. Ap1>licants who art incnrcerate'CI. detained. or who are confine-ct to a mental
health institution shall be presumed eligible for assignment of counsel.

C. A1>1>licants who are curre-ntly receh·ing, or han• recently been deemed
eligihl<" 1>e-11<1ing 1·rcti1>t of. need-based public assistance,, including hut not
limite-d to Family Assistance.> (T ANF), Safety N<"t Assistance (SNA).
Sup1>lrmental Nutrition Assistancr (SNAP), Supplemc.>ntal Securif) Income
(SSI )/New York Stntl" St11>Pl<"mental Program (SSP). Medicaid, or Public
Housing assistan<'c.>, slrnll be deemed 1>res111111>ti\'c.>ly c.>ligible for assignm<"nt of
counsel.
Af)plicanls who hm·e. within lhe past six months. been deemed eligible for
nssignment of <'OIIIISl'I in another case in tlrnt jurisdiction or iwother
jurisdiction shall be presumed eligible. A1>r>ellal<' courts shall assign
appellate counsel to appell:1111s who were det>mecf l'ligihle for .issignecf counsel
b)' lbeir lri.il court.

111.

Abilit)' to post bond shall not be sufficient, standing alone. to den,· eligibility for
assignment of counsel.
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Sent:
To:
Subject:

-

James Maxwell <JamesMaxwell@ongov.net>
Wednesday, August 9, 2017 2:15 PM
rulecomments
Comment on the proposed Statewide Rules of the Appellate Division

Mr. McConnell- In reviewing the proposed Statewide Rules of the Appellate Division, I noticed that section 4.0 (D) (3)
limits the counter statement of the questions involved and the counterstatement of the nature and facts of the case to
instances where the respondent disagrees with what is in those parts of the appellant's brief. The problem that I see
with this provision is that it may unfairly limit respondents. The respondent may not disagree with what is contained in
the brief of the appellant, but may find the appellant's brief incomplete or misleading in these areas, and should be able
to point that out by including counterstatements of the questions involved and the nature and facts of the case. I
suggest that this part of the rules be removed or revised so that respondents are able to write a full brief, including
counterstatements of the questions presented and facts.
Thank you.
James P. Maxwell
Chief Assistant District Attorney
Onondaga County
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Improving the Quality of Mandated Representation Th rough out the State of New York

October 5, 2017
John W. McConnell, Esq.
Counsel, Office of Court Ad ministration
25 Beaver Street, 11111 Floor
New York, NY I 0004
Re:

Request for Comment on Proposed
Statewide Appellate Division Rules

Dear Mr. McConnell:
T his submi ss ion is in response to your request fo r comments on proposed uniform Statewide
Rules of the Appellate Division. While these comme nts are bein g submitted after the
deadl ine, ILS respectfull y requests that they be cons ide red. Please note that, onl y recently,
after the comment period expired, I bega n my pos ition as Director of Quality Enhancement
fo r Appellate and Post-Conviction Representation at the Office of Indigent Legal Services.
T hank you fo r yo ur cons ideration.
ILS endorses the comme nts of the New York State Bar Association Committee on Mandated
Representation, w hich suggests changes to Proposed Ru le 3.0 (D) ( I) and (4). As the
Committee explains, the proposed rules place an undue burden on indigent defendants '
ability to have counsel assigned on appeal. Fu11he r, they a re incons istent with !LS Criteria
and Procedures fo r Determin ing Assigned Counse l Elig ibility (ILS Criteria Tl [BJ and JV
[A]), which our Office issued pursuant to our authority under Executive Law§ 832 (3).
ILS also endorses the j oint comme nts of the Hiscock Legal A id Society, the Monroe County
Publ ic Defender's Office, and the Lega l Aid Bureau of Buffalo. Those comments address
the impact proposed Rules 8.0 (C) and (D) woul d have on mandated re presentation appeals
in the realm of oral argume nt rebuttal and post-argument subm issions by leave of court.
Fu11her, the a bove offices provide sound reasons fo r recommendi ng that proposed Ru le 4.0
(C) (7) be amended to present a record-certification procedure that wo uld protect ind igent
appellants' assigned attorneys from problems posed by pro se respondents and the frequ e nt
need for motions to settle the record.
Very truly yours,

~
ILS Director of Q ua lity Enh a n ce ment fo r
Appellate and Post-Conviction Repr esent ati on

"The right... to counsel may not be deemed fundamental and essential to fai r trials i n some countries, but it is i n ours."
Gidoon v. Wainwright. 372 U.S. 335, 344 (1963)

MANAGING ATTORNEYS AND CLERKS ASSOCIATION, INC.

Timothy K. Beeken, President
Dennis Murphy, Vice-President
Owen G. Wallace, Treasurer
Peter McGowan, Secretary
Maura A. McLoughlin, Immediate Past President
John D. Bové
Richard V. Conza
Henry J. Kennedy
Bradley Rank
Robert T. Westrom
Ira E. Wiener
Directors

August 23, 2017
John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th floor
New York, NY 10004
Proposed Statewide Rules of the Appellate Division
Dear Mr. McConnell,
On behalf of the Managing Attorneys and Clerks Association, Inc. ("MACA") and its
Committee on the 2017 Appellate Division Rules Proposals, we write to comment on the
Proposed Statewide Practice Rules of the Appellate Division of the Supreme Court of the
State of New York, published May 25, 2017. We welcome this opportunity and thank the
Office of Court Administration for soliciting the views of the bar on this important
subject.
MACA is comprised of more than 120 large, litigation based law firms and corporate
legal departments. Managing attorneys’ and managing clerks’ positions within our
respective firms and companies and our concomitant responsibilities afford us a breadth
of understanding of the day to day operations of the various state and federal court
systems. In particular, our members have extensive experience with the rules and practice
that heretofore have governed procedure in each of the four Departments of the Appellate
Division, as well as with those that govern procedure in other state and federal appellate
courts. Our firms rely on our understanding of such procedures to help ensure
compliance with courts’ various and diverse requirements.
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We warmly welcome the prospect of the four Departments adopting a common set of
rules. We very much appreciate the enormity of the undertaking to bring about this
change on the part of the justices and court administrators, both in the initial formulation
of the proposed statewide rules and in their eventual implementation, and are extremely
grateful for their efforts on behalf of all who litigate in the Appellate Division and all
whose rights and obligations are adjudicated there. Our comments primarily concern
consistency with the CPLR and other statutes as well as with related court rules,
including the Proposed E-Filing Rules of the Appellate Division; and with efficiency for
the bar and the court alike. We have appended to this letter the text of the Proposed
Statewide Rules revised in accordance with our suggestions as well as a black line.
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Preamble
Given that Appellate Division rules supplement procedures codified in the CPLR and
other statutes such as the General Construction Law, as well as in the Rules of the Chief
Administrator, a brief preamble should be added to the Statewide Rules to remind those
who consult them also to consult the statutes and Chief Administrator’s Rules. Doing so
will resolve the question of whether to repeat provisions from statutes in the rules, which
cannot be done comprehensively without generating an unwieldy set of rules and cannot
be done otherwise in a way that is not confusing as to what provisions from the State’s
existing law and regulations apply in the Appellate Division. We propose the following:
These Rules of the Appellate Division supplement rules
and procedures established by the Civil Practice Law and
Rules and other statutes of the State of New York, as well
as the Rules of the Chief Administrator codified in Parts
100 through 154 of Title 22 of the New York Code of
Rules and Regulations.
We suggest below replacing provisions throughout the proposed Statewide Rules that are
duplicative of statutes and existing rules with references to those statutes and other rules.
Definitions (§ 1.0(A))
Consistency with E-Filing Rules. In order to ensure consistent use of terminology, the
Statewide Rules should incorporate the definitions set forth in the proposed Appellate
Division E-Filing Rules (as revised in accordance with our comments submitted on July
24, 2017). Doing so will obviate the need to repeat the same definition over and over and
also will avoid the risk of inconsistent definitions of the same term or unnecessary use of
multiple terms to mean the same thing. It also will dispense with the need for the
definitions of “cause” or “matter” (§ 1.0(A)(1)); “NYSCEF” (§ 1.0(A)(10)); “electronic
means” (§ 1.0(A)(12)); and “hard copy” (§ 1.0(A)(13)).
“Perfecting a cause or matter.” The definition of the phrase “perfecting a cause or
matter” should be deleted. The phrase does not appear elsewhere in the proposed
Statewide Rules. The definition is too vague to be of use, moreover, because the rules do
not specify how one satisfies the requirements for placing a cause on the court’s calendar.
“Consolidation.” The definition of “consolidation” should be revised to encompass
multiple causes or matters arising out of actions or proceedings that are consolidated in
the court below, even if only for pretrial purposes pursuant to CPLR 602(a).
§ 1.0(A)(5) The word “consolidation” refers to the
combining of two or more causes arising out of the same
3
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action or proceeding, or out of proceedings subject to an
order issued pursuant to CPLR 602(a), in one record or
appendix and one brief.
A conforming revision should be made to Section 5.0(E)(4) to allow consolidation of
appeals from separate proceedings that are subject to a CPLR 602(a) order.
“Original.” Use of the term “original” without definition is confusing given that the
rules are intended to apply to both e-filed documents and hard copy filings. A definition
should be added to provide that “original” means the e-filed version of an e-filed
document and the signed original of a document filed in hard copy.
The term “original” when used to refer to documents shall
mean the e-filed version of an e-filed document and the
version bearing an ink signature in a hard copy filing.
“Filed Electronically.” The words “or other court-approved site” should be deleted from
the end of the definition in Section 1.0(A)(11). As explained in our letter on the
Proposed E-Filing Rules for the Appellate Division, all four Departments should
implement NYSCEF; it would not make sense for one or more of them to do otherwise.
Section 1.0(C)(1)(a) similarly should be revised to delete the phrase “or another courtapproved site.”
Filing and Service (§ 1.0(C))
“Hard Copy” versus “Paper.” The Proposed E-Filing Rules of the Appellate Division
as well as the Uniform Rules of the Supreme Court and the County Court utilize the term
“hard copy.” In order to avoid the confusion that can arise from use of multiple terms for
the same thing, references to paper copies should be changed to hard copies in Sections
1.0(C)(1)(a) and (b).
Filing versus Submission. The last sentence of Section 1.0(C)(1)(a) should be revised to
substitute the term “submission” for the first instance of the term “filing” in that sentence.
Conceptually, the e-filed document is the filing: it is what satisfies court deadlines,
places the document in the record of the court’s proceedings and, as clarified by the
addition of the new Section 1.0(J) discussed below, is the court’s official record of that
document. The delivery of hard copies for the convenience of the court is akin to the
submission of working copies in the trial court pursuant to Uniform Rule 202.5-b(d)(1)
and, as Section 1.0(C)(1)(a) already makes clear, is not the act that accomplishes filing
the document in the court’s record of its proceedings.
Timeliness of Hard Copy Filings. The provision of Section 1.0(C)(1)(b) that hard copy
filings are deemed filed only when received and stamped by the clerk’s office would give
4
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counsel whose offices are in the same city as the courthouse a distinct advantage over
those who practice at some distance from the court. For example, lawyers on one side of
an appeal in the Third Department could reside in Albany while opposing counsel
practice out of Canton, where Supreme Court, St. Lawrence County is held. The Albany
lawyer can finalize her documents in the early afternoon in time to get them printed,
signed, copied, served and filed at the courthouse that day; but the Canton lawyer, 200
miles and a four hour drive away, must do it all at least a half day earlier. That
discriminatory treatment of counsel based on where they work should be eliminated by
deeming a document to be filed on the date it is mailed or sent by overnight delivery, like
the United States Supreme Court does in its Rule 29(2).
§ 1.0(C)(1)(b) Hard copy filing. For the purpose of
meeting deadlines imposed by court rule, order or statute,
all records on appeal, briefs, appendices, motions,
affirmations and other papers not filed electronically will
be deemed filed as of the time hard copies are received and
stamped by the office of the clerk; or, if transmitted to the
court by mailing as defined by CPLR 2103(f)(1) and
bearing a postmark other than a commercial postage meter
label, as of the date of the postmark; or if dispatched to the
court by overnight delivery service prior to the latest time
designated by the overnight delivery service for overnight
delivery, as of the date on which deposited into the custody
of the overnight delivery service.
Rejection of Filings. Sections 1.0(C)(1)(c) and 1.0(I)’s provisions authorizing the clerk
to reject documents are impermissibly broad and vague under CPLR 2101(f) and 2102(c).
Section 1.0(I) should be revised as set forth, infra, and should serve as the central
provision of the rules governing the rejection of filings. Section 1.0(C)(1)(c) should be
revised by adding the phrase “pursuant to section 1.0(I) of this Part” to the end of that
subsection.
Proof of Service. Experience in the trial courts has shown that an affidavit or admission
of service is unnecessary for documents that are served on all parties via NYSCEF, since
the e-filing system itself evidences such service. Accordingly, Section 1.0(C)(2) should
be revised to provide:
§ 1.0(C)(2) Proof of Service. Unless otherwise required by
section 7.0(B) of this Part, all documents filed in hard copy
shall be accompanied by proof of service upon all
necessary parties pursuant to CPLR 2103. Proof of service
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only need be provided for e-filed documents if served on
one or more parties in hard copy.
Service by Mail, Overnight Mail and Electronic Mail; Weekends and Holidays.
Consistent with the Preamble we suggest be added to the Statewide Rules, Sections
1.0(C)(3) through (5) should be deleted in their entirety, as they are variously duplicative
of CPLR 2103(b)(2), (6) and (7) and Section 25-a of the General Construction Law.
Additionally, the requirement in subsection (4) of filing e-mail service consents with the
court would be onerous and has proven unnecessary in the trial courts. And the provision
in subsection (5) that a deadline only is extended until the close of business on the
following business day is inconsistent with practice throughout the rest of the Unified
Court System and as such would be a trap for the unwary. In place of those subsections,
a new Section 1.0(C)(3) should be added simply to reference the applicable statutes:
§ 1.0(C)(3) Service generally. The effect of the means and
timing of service on periods of time prescribed by this Part
is governed by CPLR 2103 and Gen. Constr. Law §§ 20
and 25-a.
Further to that revision, “Weekends and Holidays” also should be deleted from the
heading of Section 1.0(C).
Signing of Papers (§ 1.0(E))
The provision concerning the signing of papers needs to be revised to address e-filed
documents, and also to reflect the use of “documents” rather than papers as the court’s
defined term. We also believe the practice of serving copies rather than the signed
original is so fundamental to practice in the courts of the State of New York that it does
not need to be articulated in a rule, such that the language to that effect should be
eliminated.
§ 1.0(E) Signing of Documents.
The original of every document filed with the court in hard
copy shall be signed in ink in accordance with the
provisions of Section 130-1.1-a(a) of this Title. Documents
filed electronically shall be signed in accordance with
Section E(2)(d) of the Appellate Division E-Filing Rules.
Confidentiality and Sealing (§ 1.0(F))
Section 1.0(F) needs to be restructured to address its two distinct topics properly. The
title of the section should be changed to “Confidentiality and Sealing.”
6
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The title of Section 1.0(F)(1) should be changed to “Confidential matters.” The text of
Section 1.0(F)(2) should be moved to a new Section 1.0(F)(1)(a), with present
subsections (a) through (h) renumbered as subsections (i) through (viii).
A new Section 1.0(F)(1)(b) should be added to provide that any information that was
redacted from documents in the record below pursuant to Uniform Rules 202.5(e),
206.5(e), 208.4(b), 210.4(b) or 212.4(b) shall be redacted in accordance with such rule
from documents filed in the Appellate Division; and to provide that confidential
information is to be redacted from documents filed in transferred or original proceedings
in the Appellate Division in accordance with Uniform Rule 202.5(e).
§ 1.0(F)(1)(b) Any document filed in the court below with
redactions made pursuant to Uniform Rules 202.5(e),
206.5(e), 208.4(b), 210.4(b) or 212.4(b) shall be filed with
the same redactions in the Appellate Division. Documents
filed in transferred or original proceedings in the Appellate
Division shall be redacted in accordance with Uniform
Rule 202.5(e).
A new Section 1.0(F)(2) should be added to address sealing and sealed filings. Its title
should be “Sealing and sealed filings.” It should incorporate Uniform Rule 216.1,
provide that any document or transcript or portion thereof that was sealed by the trial
court or the Court of Appeals remain sealed in proceedings in the Appellate Division, and
provide guidance to litigants as to filing briefs, memoranda of law and other documents
that cite to sealed materials:
§ 1.0(F)(2) Sealing and sealed filings.
(a) The court will seal documents and portions thereof in
accordance with Uniform Rule 216.1. Unless otherwise
provided by Departmental rule, applications for sealing and
unsealing court records shall be made by motion.
(b) In a civil appeal, cause, or transferred proceeding,
documents that are subject to an existing sealing order from
the court above or below will remain subject to such order,
except as otherwise ordered by the court.
(c) Briefs, memoranda of law and affidavits that quote or
cite to sealed documents shall so indicate in the title on the
cover or initial page of such document, shall be filed under
seal and also shall be filed in redacted form, which will be
accessible to the public.
7
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Withdrawals and Discontinuances (§ 1.0(G))
Section 1.0(G) needs to be revised to account for the consequence that a discontinuance
of an action destroys the jurisdiction of the court and to allow the parties to retain more
control over the process where the court does retain jurisdiction.
It is axiomatic that “an appeal will be considered moot unless the rights of the parties will
be directly affected by the determination of the appeal and the interest of the parties is an
immediate consequence of the judgment.” Wisholek v. Douglas, 97 N.Y.2d 740, 742
(2002) (internal quotation marks and citation omitted). Clearly, when the parties have
discontinued the action there is no live controversy for the court to decide and the rights
of the parties will not be directly affected by the determination of an appeal. This timehonored limit on justiciability has special validity in an age of under-budgeted courts
with ever-growing case loads and backlogs: The public should not have to pay for a
court to issue a decision in a case that the parties have terminated (except in the limited
circumstance of an important issue that is likely to recur but typically evades judicial
review), which would be merely advisory in nature and of doubtful precedential value.
The current practice by which some courts issue a ruling even when the action on appeal
has been discontinued discourages parties from settling their disputes during the appellate
process, moreover, which is antithetical to the economically efficient administration of
justice.
Accordingly, when an action is discontinued pursuant to CPLR 3217 in the court in
which the action originated, an appeal in that action is moot and non-justiciable. The
Appellate Division thus does not ordinarily have the power to decide an appeal in an
action that has been discontinued—as the Fourth Department properly recognizes in its
present Rule 1000.18(b). Accordingly, Sections 1.0(G)(1) and (2) need to be revised to
dispense with the requirement of leave when the underlying action has been discontinued.
When one or more parties to a cause or matter wants to withdraw it while the underlying
action remains pending, in some circumstances they should retain the power to do so
without leave of court. Prior to the perfection of an appeal or joinder of issue on a
proceeding, the court and the other parties have invested only minimal resources in the
appeal; meanwhile Part 130 provides adequate authority for the court to control improper
activity in this connection. Accordingly, the court does not have strong interest in
limiting the appellant’s ability to withdraw a cause or matter at that juncture and should
not expend resources on deciding whether to allow it. Subsequently, and at any time
prior to when argument is heard, the court should not impose a requirement of leave if all
parties stipulate to its discontinuance; this situation is analogous to when the entire action
has settled, in which proceeding to decision on the appeal would be a waste of public
resources in the form of the court’s time and attention.
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Even after the court has heard argument and has invested resources in a cause or matter,
an appellant or petitioner always should be able to ask the court to exercise its discretion
to give leave to withdraw it.
Finally, the provision that threatens sanctions should be deleted from Section 1.0(G)(3),
consistent with our comment on Section 2.0(C)(3), below.
Based on the foregoing, Section 1.0(G) should be revised to read:
§ G. Settlement or Withdrawal of Motion, Appeal or
Proceeding; Notice of Change in Circumstances.
1. Withdrawal of Motion. The moving party may withdraw
a motion at any time by filing a copy of a discontinuance
filed in the action in the court below pursuant to CPLR
3217. Otherwise, a moving party may withdraw a motion
at any time prior to the date answering papers are due by
serving and filing a notice of withdrawal of motion;
subsequently may withdraw a motion at any time prior to
its determination by filing a stipulation executed by all
parties to the cause or matter; or may request leave to
withdraw a motion by serving and filing a written request.
2. Withdrawal or Discontinuance of Appeal or Proceeding.
(a) Action Discontinued. A cause or matter may be
withdrawn and discontinued at any time prior to its
determination pursuant to CPLR 3217 or upon the filing
with the court of a copy of a discontinuance filed in the
action in the court below pursuant to CPLR 3217. In
criminal appeals by defendants and appeals in which
counsel has been assigned, the notice, stipulation or
application shall be signed personally by the criminal
appellant or litigant assigned counsel, as the case may be.
(b) Unperfected Matters. The appellant, petitioner or other
party in the position of appellant may withdraw unperfected
appeals and requests for review, and original or transferred
proceedings in which issue has not been joined, by serving
a notice of withdrawal on all parties and filing it with the
court. In criminal appeals by defendants and in causes and
matters in which counsel has been assigned, the notice shall
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be signed personally by the criminal appellant or litigant
assigned counsel, respectively.
(c) In circumstances other than those addressed in the
foregoing subsections (a) and (b), a cause or matter may be
withdrawn or discontinued only upon leave of court.
3. Notice of Change of Circumstances. The parties or their
attorneys shall immediately notify the court when there is a
settlement of a matter or any issue therein or when a matter
or any issue therein has been rendered moot. The parties or
their attorneys shall likewise immediately notify the court if
the matter should not be calendared because of the death of
a party, bankruptcy or other appropriate event. Except in
the circumstances in which leave of court is not required
under subsections (2)(a) and (b), above, any such
notification shall be accompanied or followed by an
application for appropriate relief.
Docket or Case Management Numbers (§ 1.0(H))
As noted in our July 24, 2017 comment letter on the Proposed E-Filing Rules for the
Appellate Division, all four Departments should adopt the standardized use of an
Appellate Index Number. The title and text of Section 1.0(H) should be revised
accordingly:
§ 1.0(H) Docket, Case Management and Appellate Index
Numbers.
All documents filed with the court shall prominently
display the name of the court of original instance, the index
number or indictment number of the case in such court, if
any, and the appellate division index number once one is
assigned.
Rejection of Documents (§ 1.0(I))
As noted above, CPLR 2102(c) prohibits a clerk from rejecting filings except pursuant to
a statute or rule that identifies specific grounds on which the clerk may do so. That
provision is reflected in the specification of grounds for rejection in Uniform Rule
202.5(d). Accordingly, Section 1.0(I) should be revised with language adapted from
Uniform Rule 202.5(d) to apply to causes and matters in the Appellate Division. In
addition, since different bases for rejection may occasion different consequences for the
10
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filing’s timeliness and subsequent filings, the rule should provide that the court’s
rejection notice will instruct the filing party on those points.
§ 1.0(I) Rejection of Documents. In accordance with CPLR
2101(f) and 2102(c), the court shall refuse to accept
documents for filing in causes and matters only under the
following circumstances or as otherwise provided by
statute, Chief Administrator's rule or order of the court:
(1) For a document filed subsequent to the assignment of an
appellate index number, the document does not bear an
appellate index number on its cover or initial page;
(2) The petition for an original proceeding in the Appellate
Division contains an "et al." or otherwise does not contain a
full caption;
(3) The document is filed in the wrong court;
(4) The document is not signed in accordance with section
130-1.1-a of the Rules of the Chief Administrator and
section 1.0(E) of this Part; or
(5) The paper is e-filed in a cause or matter that the court
has designated a hard copy matter pursuant to section B of
the E-Filing Rules of the Appellate Division.
The court shall signify the rejection of a document by use
of an endorsement upon the document indicating (a) the
date of the rejection, (b) the reason for the rejection and, to
the extent applicable, (c) how long the party has to cure the
rejection and (d) in what way (if any) the rejection affects
the timeliness of the filing and the subsequent schedule for
the cause or matter.
Sanctions (§ 1.0(J))
Section 1.0(J) should be eliminated in its entirety. The provision addresses two forms of
conduct that already are properly regulated: failure to comply with a court order and
frivolous conduct. The first is regulated by the law of contempt, as articulated in CPLR
5104 and the decisional law of the courts of the State of New York. The second is
regulated by the properly detailed and articulated Part 130 of the Rules of the Chief
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Administrator. Notably, frivolous conduct is defined in part as conduct that is “without
merit in law” (Rule 130-1.1(c)(1)), which includes conduct that violates procedural rules.
Official Record of the Court’s Proceedings (new § 1.0(J))
A new Section 1.0(J) should be added to clarify what constitutes the official record of the
court’s proceedings. Prior to the advent of e-filing in the Appellate Division, there is
little need for such a provision; but with some proceedings in hard copy and some e-filed,
including some hard copy filings in causes or matters that otherwise are e-filed and also
hard copy submissions of e-filed documents, clarity is needed so there is no question as to
what version of a document forms part of the court’s official record of its proceedings.
§ 1.0(J) Official Record of the Court’s Proceedings.
The official record of the court’s proceedings consists of
the e-filed original of documents filed by electronic means;
and the hard copy original of documents filed in hard copy.
Initial Filings, etc. (§ 2.0)
Initial Information Statement. With the four Departments’ historic move to implement a
single set of statewide rules, we believe the Appellate Division also should adopt a
standardized procedure concerning the initial information statement (much as the
Supreme Court in all sixty-two counties have adopted standardized procedures
concerning the Request for Judicial Intervention and the Note of Issue). We suggest that
the initial information statement be filed along with the notice of appeal, as is done at
present with the pre-argument statement in the First Department; along with the petition
in an original proceeding; and as an initial filing in the Appellate Division in a transferred
matter. We thus would revise Section 2.0(A) to read as follows:
§ 2.0(A) In any civil cause or matter, counsel for the
appellant, petitioner or party in the role of appellant shall
serve and file an initial information statement on a form
approved by the court and in such number as the court may
direct, as follows:
(1) on an appeal, motion for leave to appeal or request for
review, as an addendum to the notice of appeal, motion for
leave or request for review, respectively;
(2) on an original proceeding, as an addendum to the
petition; and
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(3) on a transferred proceeding, upon the court’s
assignment of an appellate index number.
Threat of Sanctions. Section 2.0(C)(3) should be eliminated as vague and unnecessary.
As noted above in our comment on Section 1.0(J), the law of contempt and Part 130 of
the Rules of the Chief Administrator adequately provide for sanctions. In addition, we
generally believe that recurring threats of sanctions in a set of rules actually diminish
their perceived authority and thus are counterproductive; that it is the judicious
imposition of sanctions rather than the frequent threat thereof that most effectively deters
sanctionable conduct.
Motions (§ 3.0)
Proof of Service. Section 3.0(A)(2) as drafted would require proof of service without
regard for the means of service. As noted in connection with Section 1.0(C)(2) above,
however, the record NYSCEF automatically generates concerning service obviates the
need for a traditional proof of service for documents that are served via NYSCEF.
Accordingly, this section should be revised to limit the requirement of a proof of service
to documents that are served in hard copy.
§ 3.0(A)(2) Commencement; filing. The originals of all
motions initiated by notice of motion shall be filed with the
clerk at least one week before the return date. Motion
papers served in hard copy on any party shall be filed with
proof of service upon all parties served in hard copy
appended. Service and filing of motions initiated by any
other method shall be as directed by a justice of the court.
Notice Period. The final sentence of Section 3.0(A)(4) should be deleted as unnecessary,
inasmuch as it merely duplicates a provision of Section 20 of the General Construction
Law.
Answering and Reply Papers. Section 3.0(A)(5) should be revised to clarify that CPLR
2214(b) governs unless the court grants an order to show cause pursuant to CPLR
2214(d). CPLR 2214 does not authorize the court to establish rules that set a briefing
schedule that differs from what that statute provides. Additionally, pursuant to CPLR
2214(b), a movant generally has until midnight of the day before the return date to serve
its reply. This section accordingly should be revised to preserve that right by requiring
that answering and reply papers be filed as of 10:00 a.m. on the return date rather than on
the preceding day. This section also should be revised to clarify that proof of service
only is required for documents that are served in hard copy.
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§ 3.0(A)(5) Answering and reply papers. Answering and
reply papers, if any, must be served within the time
prescribed by CPLR 2214(b) unless otherwise directed by a
justice of the court. The originals of answering and reply
papers must be filed by 10:00 a.m. of the day on which the
motion or application is returnable unless, for good cause
shown, they are permitted to be filed at a later time.
Answering and reply papers served in hard copy on any
party shall be filed with proof of service upon all parties
served in hard copy appended.
Cross-Motions. Cross-motions are adequately and properly provided for in CPLR 2215.
The impact of different means of service on the time to oppose and to reply is adequately
and properly provided for in CPLR 2103. Accordingly, the most the Statewide Rules
should say about cross-motions is that they are governed by CPLR 2215. (Changing the
Statewide Rules accordingly also eliminates the timing conflict between Section
3.0(A)(6) as drafted and those provisions of the CPLR.)
Motions for Interim Relief. New York courts have long recognized that notice of an
application for temporary injunctive relief should be dispensed with where giving notice
will significantly prejudice the party making the application. The usual scenario is where
the non-moving party could take quick action to change the status quo before the court
has a chance to consider whether they should be enjoined. The language of Section
3.0(B)(1) that follows subsection (c) accordingly should be revised to provide an
exception to the requirement of notice in appropriate circumstances, borrowing from the
language of Uniform Rule 202.7(f) that serves this purpose for such applications in the
trial courts.
§ 3.0(B)(1) . . . The party seeking relief as provided in this
subdivision must give reasonable notice to his or her
adversary of the day and time when, and the location
where, the order to show cause or application will be
presented and the relief (including interim relief) being
requested, unless the party seeking the relief includes with
its application an affidavit demonstrating that there will be
significant prejudice to that party from the giving of notice.
Absent such affidavit, the order to show cause or
application must be accompanied by an affidavit stating the
time, place and manner of such notification; by whom such
notification was given; if applicable, reasons for the nonappearance of any party; and, to the extent known, the
position taken by the opposing party.
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Poor Person Relief. Section 3.0(D)(1), (2) and (4) are not materially different from
CPLR 1101. Section 3(D) should be revised to replace those provisions with a reference
to that statute. In addition, the information required to support a motion for permission to
proceed as a poor person includes sensitive personal and financial information as to
which the applicant may be presumed to have a privacy interest that outweighs the
interest of the public in having access to such information. Accordingly, affidavits in
support of such applications should be filed under seal as a matter of course. Subsection
(1) therefore should provide:
§ 3.0(D)(1) All matters. Applications for permission to
proceed as a poor person, with or without a request for
assignment of counsel, shall be made in accordance with
CPLR 1101. The affidavit in support shall be filed under
seal unless the court orders otherwise.
Section 3.0(D)(3) should be renumbered 3.0(D)(2).
Pro Hac Vice Admissions. Clarification is needed regarding the requisite relationship
between a lawyer who seeks to appear pro hac vice and the member of the New York bar
who will appear with him. The use of the word “associated” in the present phrasing of
Section 3.0(E) is confusing because in common parlance an associate of a law firm is said
to be a lawyer who is associated with the firm. In order to make clear that the lawyers
need not both be from the same law firm, the words “is associated” should be replaced
with “will appear together . . . .”
Amicus Briefs. The section on seeking leave to file an amicus brief should provide
specifics as to when such motions must be made; as a rough approximation of the timing
of amicus motions in the Court of Appeals, we suggest such motions should be made
returnable no later than 21 days after the due date of the last of the parties’ briefs
(ordinarily appellant’s reply brief). This section also should require filing only one copy
when the motion is made, with additional copies to be submitted if leave is granted
(which, in the e-filing context, will allow for the court’s review and approval of the efiling as provided in the Proposed E-Filing Rules of the Appellate Division).
§ 3.0(F) Leave to File Amicus Curiae Brief.
(1) A person who is not a party to an appeal or proceeding
may make a motion to serve and file an amicus curiae brief.
An affidavit or affirmation in support of the motion shall
briefly set forth the issues to be briefed and the movant’s
interest in the issues and shall append the proposed amicus
curiae brief. The proposed brief may not duplicate
arguments made by a party to the appeal or proceeding.
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(2) A movant shall make its motion returnable no later
than 21 days after the date on which the last brief of a party
is due.
(3) In orders granting leave to file an amicus curiae brief,
the court shall indicate a date by which additional hard
copies of the brief are to be submitted and the number of
such copies required.
(4) Unless otherwise permitted by the court, a person
granted permission to file an amicus curiae brief shall not
be entitled to oral argument.
The Appendix Method versus the Reproduced Full Record (§ 4.0(A))
Section 4.0(A)(2)(a) specifies that, when an appeal is prosecuted by the appendix
method, the appellant must file both an appendix and a reproduced full record.
Meanwhile Section 4.0(A)(1) requires an appellant who chooses to proceed on the
reproduced full record to provide only the reproduced full record. We believe that this
structure in the rules will essentially eliminate use of the appendix method, because it
requires double the work (and, since most of the cost is in the compilation rather than the
duplication, almost double the cost). A way to avoid that incongruity would be to require
either that the appellant who proceeds by the appendix method subpoena the original
record—like the First Department does now in its Rule 600.5(a)(1)—or that the parties
stipulate to the correctness of the record—like the proposed Statewide Rules do in
Section 4.0(A)(4)(b)(i) for appeals perfected on the original record.
We believe the overall utility of the appendix method to litigants will decline, however,
as the efficiencies of e-filing come to be more fully appreciated. The existing
functionality in NYSCEF for compiling a judgment roll would seem readily susceptible
of adaptation to permit an appellant to compile a reproduced full record on appeal within
NYSCEF quickly and easily, at a fraction of the cost of compiling portions of the record
into an appendix. Once such functionality is available, our membership expects to use it
in the vast majority of appeals our firms bring in order to reduce costs to our clients. The
court would do a great service to its bar and to the public it serves by facilitating litigants’
ability to realize such efficiencies that NYSCEF offers.
Reproduction of Documents (§ 4.0(B))
Provision for E-Filed Records. Sections 4.0(B)(2) and (3) need clarification as to what is
required for hard copy records and for e-filed records, respectively.
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§ 4.0(B)(2) Method of Reproduction. Briefs, records and
appendices shall be reproduced by any method that
produces a permanent, legible, black image on white paper
or the digital equivalent thereof. Use of recycled paper and
reproduction on both sides of the paper is encouraged for
hard copy filings and submissions.
3. Paper Quality, Size and Binding. In addition to meeting
the requirements of CPLR 5529, documents filed or
submitted in hard copy shall be printed on paper that is
opaque and unglazed. Hard copy records, appendices and
briefs shall be bound on the left side in a manner that shall
keep all the pages securely together; however, binding by
use of any metal fastener or similar hard material that
protrudes or presents a bulky surface or sharp edge is
prohibited. Hard copy records and appendices shall be
divided into volumes not to exceed two inches in thickness.
Appellate Division Index Number. Section 4.0(B)(5) should be revised to conform to the
use of the appellate index number recommended above and in our July 24, 2017
comment letter on the Proposed E-Filing Rules for the Appellate Division.
§ 4.0(B)(5) Appellate Division Index Number. The cover
of all records, briefs and appendices shall display the
appellate division index number assigned to the cause or
matter in the upper right-hand portion opposite the title.
Form and Content of Record (§ 4.0(C))
Form of E-Filed Record. The preamble of Section 4.0(C)(2) needs to be revised to
provide that an e-filed reproduced full record must be filed as a separate digital file from
the brief.
§ 4.0(C)(2) Reproduced Full Record. A hard copy
reproduced full record shall be bound separately from the
brief, and an e-filed reproduced full record shall be a
separate digital file from the brief. The reproduced full
record shall contain the items set forth in CPLR 5526, and
shall contain in the following order so much of the
following items as shall be applicable to the particular
cause or matter:
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Sealed Records. A new Section 4.0(C)(7) should be added to address the filing of sealed
portions of the record, and existing subsections (7) and (8) should be renumbered. The
Statewide Rules need to specify procedure for submitting sealed portions of a record that
is not sealed in its entirety.
§ 4.0(C)(7) Sealed Records. Records necessary for review
of any cause or matter that were sealed by an order of the
court from which a cause or matter was appealed,
transferred or remanded shall be filed in the same number
as the record or appendix, in a separate hard copy volume
that otherwise complies with specifications for a record or
appendix in these rules and includes immediately following
the table of contents a copy of each order that directs
sealing of any of the documents contained in the volume.
The cover of such volume shall be prominently marked at
the top as “Sealed by Court Order.” Sealed records are to
be tendered for filing in a separate envelope which shall
indicate on the outside thereof the title of the cause or
matter, the appellate index number and the name of the
attorney filing the volume, and shall state that it contains
documents submitted under seal in connection with the
specific cause or matter. Proof of service of one copy of the
sealed volume shall be submitted simultaneously with the
filing. Reference to documents contained in a sealed
volume shall be designated with the prefix SR or SA for
records or appendixes, respectively. Such records shall be
destroyed after conclusion of the cause or matter in the
Appellate Division unless the party retrieves the documents
within 30 days of the decision.
Certification of Record. Renumbered Section 4.0(C)(8) needs to be revised to clarify that
the original signatures requirement only applies to a record on appeal that is filed in hard
copy.
§ 4.0(C)(8) Certification of Record. Unless otherwise
directed by Departmental rule, a reproduced full record
shall be certified either by: (a) a certificate of the
appellant’s attorney pursuant to CPLR 2l05; (b) a
certificate of the proper clerk; (c) settlement of the record;
or (d) a stipulation in lieu of certification pursuant to CPLR
5532. When filed in hard copy, the reproduced copy
containing the signed original certification or stipulation
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shall be marked “Original.” A party may move to waive
certification pursuant to this rule for good cause shown, and
shall include with the motion a copy of the proposed record
or appendix.
Form and Content of Briefs (§ 4.0(D))
Citation to Statement in Lieu of Record. The end of Section 4.0(D)(2)(d) should be
revised to require citation to an agreed statement in lieu of record, when the appeal is
prosecuted by that method: “. . . with appropriate citations to the reproduced record,
appendix, original record or agreed statement in lieu of record.”
Permissible Type for Quotations. The last sentence of Section 4.0(D)(6)(a) before its
subsections should be revised to permit the use of bold type or all capital letters in
quotations when they appear that way in the source quoted: “. . . Except in headings, and
in quotations of language that appears in such type in the original source, words may not
be in bold type or type consisting of all capital letters.”
Exclude Signature Blocks from Brief Length Computation. Section 4.0(D)(6)(b) should
be modified to exclude the text of signature blocks from the word count for computergenerated briefs, which we do not believe the court intends should be included: “. . . and
exclusive of signature blocks and pages containing the table of contents . . . .”
Time, Number and Manner of Filing (§ 5.0))
Commencement of Time to Perfect. The preamble of Section 5.0(A)(1) should be revised
to make the time to perfect run from the date the appeal is taken. The date of the notice
of appeal does not have any independent legal significance; pursuant to CPLR 5515(1) it
is the service and filing of the notice of appeal that accomplishes taking the appeal. In
virtually all instances, the lower court clerk’s file stamp on the notice of appeal reliably
evidences the date the appeal was taken; the notice will not be accepted for filing in hard
copy in the court below without proof of service, and service and filing ordinarily are
simultaneous in e-filed cases. Section 5.0(E)(2) should be similarly revised to provide
that concurrent appeals should be perfected together in the period measured “from the
date the latest appeal is taken.”
Distinction Between Hard Copy Submissions of E-Filed Documents and Hard Copy
Filings. As noted above and in our July 24, 2017 letter commenting on the Proposed
Appellate Division E-Filing Rules, it is conceptually important to distinguish between the
submission of hard copies of e-filed documents on the one hand and the filing of hard
copies in causes or matters that are not e-filed or are filed by a party or counsel who is
exempt from e-filing. As Section 1.0(C)(1)(a) of the Statewide Rules recognizes, the
submission of hard copies of e-filed documents does not affect the timeliness of the
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filing. In addition, the requirement of an ink-signed hard copy of an e-filed document
adds work for the filer but confers no benefit and should be eliminated. Similarly, the
requirement of serving paper copies on an authorized e-filer adds work for the filer
without any material benefit; e-filing has worked well in the trial courts for years without
service of hard copies on e-filers, and the Statewide Rules should not add this
unnecessary burden. Further, the proof of service requirement is adequately addressed in
Section 1.0(C)(2) and should not be repeated in Section 5.0. This section also should
state the requirements for an appellant who is proceeding on the original record. Based
on all the foregoing, Section 5.0(A)(1) should be revised to provide:
§ 5.0(A)(1)(a) if employing the reproduced full record
method, the original reproduced full record and the original
of appellant’s brief; or
(b) if employing the appendix method, the original of the
brief and appendix; or
(c) if employing the agreed statement method, the original
of the agreed statement in lieu of record as provided in
CPLR 5527 and the original of the brief; or
(d) if proceeding on the original record, the original of the
brief.
In addition to the originals required in this subsection (1),
the appellant also shall submit 6 additional hard copies of
the brief and, as applicable, of the reproduced full record,
appendix or statement in lieu.
Conforming revisions also should be made to Sections 5.0(B) and (C).
Perfection of Appeal when Cross-Appeal Taken. Section 5.0(E)(1)(a) should be revised
to make clear that it is the responsibility of the party denominated the appellant to perfect
the appeal: “. . . shall be denominated as appellant and shall be responsible for perfecting
the appeal.”
Cross-Appeal Briefing Schedule. Section 5.0(E)(1)(c) mistakenly gives the appellant the
same ten days to reply it would have if there were no cross-appeal. But when there is a
cross-appeal the appellant is both replying on its own appeal and responding to the crossappeal in the same document, per CPLR 5530(b), such that the appellant should have the
same 30 days to file its reply/response as a respondent has to file its response brief.
Section 5.0(E)(1)(c) accordingly should be revised to read, “. . . shall be filed and served
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within 30 days after service of the answering brief and shall include the points of
argument in response on the cross-appeal . . . .”
Disallow Perfection of Adversary’s Appeal. Section 5.0(E)(3) should be revised to make
clear that one party cannot perfect an adversary’s appeal when the party perfects multiple
appeals together, by adding the following sentence to the end of the subsection: “Unless
the court so orders or the parties so stipulate, one party may not perfect an appeal taken
by another party.”
Oversized Briefs. Some appellate courts require requests to file oversized briefs in
advance of the deadline to file the brief, which creates a substantial burden on the party
that needs additional words or pages for its argument. Finalizing the brief in those
situations typically is very challenging, with counsel having to pester the court for a
ruling on its request in time to be able to finalize the brief properly in the event the
request is denied. A better procedure is to allow the request for leave to file the oversized
brief to be made on the deadline for filing the brief (with a copy of the oversized brief
tendered with the motion for leave), and for the court to allow the party a reasonable
amount of time to revise its brief if the request is denied. Accordingly, Section 5.0(G)
should be revised to add the following sentence to the end of that provision: “In the
event the application is denied, the court shall endorse on the application any new date by
which the brief must be filed and in what way (if any) such new date affects the
subsequent schedule for the cause or matter.”
Automatic Dismissals. We very much approve of the provision of Section 5.0(I)(1) for
automatic dismissal of civil matters that have not been timely perfected. Litigants find it
frustrating to have an appeal that appears to have been abandoned remain officially
pending in a Department that does not dismiss long unperfected civil appeals except upon
motion, and Section 5.0(I)(1) eliminates that problem in a suitable way. Section 5.0(J)
properly protects an appellant whose failure to perfect was for good cause. Further to our
suggestions on the deadline to perfect, above, Section 5.0(I)(1) should be revised to
provide for dismissal “in the event that an appellant fails to perfect a civil matter within
six months after the date on which the appeal was taken or the date of order of transfer or
order granting leave to appeal was entered, . . . .”
Criminal Appeals (§ 6.0))
The authors of this letter are primarily civil practitioners and not ideally situated to
provide comments on Section 6.0 that are informed with the degree of practical
experience that the proposal warrants. To the extent not received in the ordinary course,
we would urge the Office of Court Administration to take the initiative to solicit
comments from the Office of the Attorney General and District Attorneys’ offices on the
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prosecution side and the Office of the Appellate Defender, Legal Aid, Bronx Defenders,
Brooklyn Defenders and similar organizations on the defense side.
Original Special Proceedings (§ 7.0(B))
Electronic copies. Section 7.0(B)(2) should be revised to require only the filing of an
original petition and accompanying papers. Given the definition of “original” that should
be added to the Statewide Rules as discussed above, and the provision of the Proposed EFiling Rules for the Appellate Division requiring submission of a hard copy of an e-filed
petition, the court already will get a hard copy when an original proceeding is
commenced by e-filing. Conversely, we see no point in requiring an electronic copy if
the proceeding is designated for hard copy filing or the petitioner is exempt from e-filing.
§ 7.0(B)(2)(a) Unless otherwise directed by statute or by
Departmental rule, a petitioner shall file the original of the
petition and accompanying documents, and shall pay the
filing fee as required by CPLR 8022.
Conforming revisions should be made to Section 7.0(B)(2)(c).
Post-Argument Submissions (§ 8.0(D))
In our collective experience in both the New York courts and the federal courts, the
provisions of Commercial Division Rule 18 and Federal Rule of Appellate Procedure
28(j) stand out as reasonable accommodations of the occasional need for a party to alert
the court to significant authorities that come to the party’s attention after it has filed its
brief, without burdening court staff with having to approve or reject each such
submission. The Appellate Division should adopt a similar approach.
§ 8.0(D) Counsel or a self-represented litigant may
promptly inform the court by letter of any citation that has
come to the party’s attention since it filed its brief. The
letter shall be limited to the citation of the new authorities
and a brief statement identifying the issue(s) in the party’s
brief or oral argument to which the citation relates; but
there shall be no additional argument. Any letter in
response shall be subject to the same limitations.
As with any other court rule, the court may address abuses pursuant to Part 130 of the
Rules of the Chief Administrator.
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Seeking Leave to Appeal to the Court of Appeals (§ 9.0(D)(1))
The deadlines and timing for motions for leave to appeal to the Court of Appeals are set
by CPLR 5513(b) and 5516. The Statewide Rules therefore need only refer to those
statutes on this point; to include more in the rule risks confusion or inconsistent results to
the extent that it does not incorporate those two sections fully. Accordingly, Section
9.0(D)(1) should be revised as follows:
§ 9.0(D)(1). Time of Motion. A motion for reargument of
an order of the court shall be made within 30 days after
service of the order with notice of entry. A motion for
leave to appeal to Court of Appeals shall be made within
the time limits prescribed in CPLR 5513 and 5516.
Fees (§ 10.0)
Section 10.0 should be deleted in its entirety. CPLR 8022(b) sets forth the permissible
filing fees in the appellate divisions, of which Section 10.0(A)(1) & (2) are entirely
duplicative. (We fully support posting a fee schedule on the Appellate Division’s web
page for informational purposes; but there should not be a duplicate rule.) We also are
aware of no authority that would permit the Appellate Division to impose “such other
fees as the court shall direct;” Section 10.0(A)(3) therefore should be eliminated.
Section 10.0(B) merely restates the obvious: if a statute or other authority provides that a
party is exempt from paying a fee then the party is exempt from paying the fee; it thus is
superfluous and unnecessary and should be deleted along with the provisions of Section
10.0(A).
Miscellaneous
Agreed Statement in Lieu of Record. Some drafting artifacts should be removed from the
beginning of Section 4.0(A)(3) so it reads as follows: “If the appellant elects to proceed
upon an agreed statement in lieu of record, the statement shall be reproduced . . . .”
Causes and Matters. Since the rules define this term, it should be the term used in the
Statewide Rules to refer collectively to the types of proceedings the rules govern.


In the last sentence of Section 4.0(B)(4) the words “proceedings and actions”
should be replaced with “causes and matters.”



In the first line of Section 4.0(C)(2)(a) and in first line of Section 4.0(D)(1),
“action or proceeding” should be replaced with “cause or matter.”
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In the first line of Section 9.0(A) the words “an appeal or cause” should be
replaced with “a cause or matter.”

Hard Copy. In addition to instances noted above, the term “paper copy” should be
standardized to “hard copy” in accordance with the definition incorporated by reference
from Uniform Rule 202.5-b(2) in Sections 7.0(B)(2)(b) and (c).
*

*

*

Again, we are grateful for the opportunity to comment on the Proposed Statewide
Practice Rules of the Appellate Division of the Supreme Court of the State of New York,
and very much look forward to helping achieve their successful implementation. Should
you have questions or would like further elaboration on any of the foregoing, please
contact Tim Beeken at tkbeeken@debevoise.com.
Respectfully submitted,
Kurt R. Vellek
Managing Clerk
Allen & Overy LLP

Brendan Cyr
Assistant Managing Attorney
Cleary Gottlieb Steen & Hamilton LLP

Timothy K. Beeken
Counsel & Managing Attorney
Debevoise & Plimpton LLP

Ime A. Nelson
Managing Clerk
Harris Beach PLLC

Robert Westrom
Managing Attorney
Jones Day

John A. Marsala
Managing Clerk
Mayer, Brown LLP

Marie Bonitatibus
Court Services Attorney
O’Melveny & Myers LLP

Henry J. Kennedy
Managing Attorney
Willkie Farr & Gallagher LLP
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Proposed Statewide Practice Rules of the Appellate Division
of the Supreme Court of the State of New York
Per Managing Attorneys & Clerks Ass’n, Inc. Revision
August 23, 2017
These Rules of the Appellate Division supplement rules and procedures established by
the Civil Practice Law and Rules and other statutes of the State of New York, as well as
the Rules of the Chief Administrator codified in Parts 100 through 154 of Title 22 of the
New York Code of Rules and Regulations.
1.0

General

A.

Definitions.
Unless the context requires otherwise, as used in this part:
1. Definitions set forth in Section A of the Electronic Filing Rules of the
Appellate Division of the Supreme Court of the State of New York are
incorporated into this Part.
2. Any reference to the “court” or the “Appellate Division” means the Appellate
Division of the Supreme Court of the State of New York for the Judicial
Department having jurisdiction over the cause or matter; any reference to a
“justice” means a justice of that court; any reference to the “clerk” means the
clerk of that court or a designee, unless the context of usage indicates the clerk of
another court.
3. Wherever reference is made to a “judgment,” “order” or “determination,” it
shall also be deemed to include a sentence.
4. The word “consolidation” refers to the combining of two or more causes
arising out of the same action or proceeding, or out of proceedings subject to an
order issued pursuant to CPLR 602(a), in one record or appendix and one brief.
5. The phrase “cross appeal” refers to an appeal taken by a party whose interests
are adverse to a party who previously appealed from the same order or judgment
as relates to that appeal and cross appeal.
6. The word “concurrent,” when used to describe appeals, shall refer to those
appeals which have been taken separately from the same order or judgment by
parties whose interests are not adverse to one another as relates to those appeals.

7. The word “appellant” shall refer to the party required to file the initial brief to
the court in a cause or matter, including an appellant, a petitioner, an appellantrespondent and similar parties.
8. The phrase “Departmental rule” refers to a rule of a Judicial Department of the
Appellate Division that supplements these Statewide Rules.
9. The phrase “filed electronically,” when used to describe papers that have been
filed with the court, shall refer to papers that have been filed by electronic means
through the NYSCEF site.
10. The term “original” when used to refer to documents shall mean the e-filed
version of an e-filed document and the version bearing an ink signature in a hard
copy filing.
B.

Number of Justices.

When a cause is argued or submitted to the court with four justices present, it
shall, whenever necessary, be deemed submitted also to any other duly qualified justice
of the court, unless objection is noted at the time of argument or submission.
C.

Filing and Service.
1. Filing.
(a) Electronic filing. For the purpose of meeting deadlines imposed by
court rule, order, or statute, all records on appeal, briefs, appendices,
motions, affirmations and other papers filed electronically will be deemed
filed as of the time the documents are electronically transmitted to the
NYSCEF site. The submission of additional hard copies of such
electronic filings pursuant to court rules shall not affect the timeliness of
the filing.
(b) Hard copy filing. For the purpose of meeting deadlines imposed by
court rule, order or statute, all records on appeal, briefs, appendices,
motions, affirmations and other papers not filed electronically will be
deemed filed as of the time hard copies are received and stamped by the
office of the clerk; or, if transmitted to the court by mailing as defined by
CPLR 2103(f)(1) and bearing a postmark other than a commercial postage
meter label, as of the date of the postmark; or if dispatched to the court by
overnight delivery service prior to the latest time designated by the
overnight delivery service for overnight delivery, as of the date on which
deposited into the custody of the overnight delivery service.
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(c) A document deemed filed for purposes of timeliness under this rule
may thereafter be reviewed and rejected by the office of the clerk pursuant
to section 1.0(I) of this Part.
2. Proof of Service. Unless otherwise required by section 7.0(B) of this Part, all
documents filed in hard copy shall be accompanied by proof of service upon all
necessary parties pursuant to CPLR 2103. Proof of service only need be provided
for e-filed documents if served on one or more parties in hard copy.
3. Service generally. The effect of the means and timing of service on periods of
time prescribed by this Part is governed by CPLR 2103 and Gen. Constr. Law §§
20 and 25-a.
D.

Electronic Filing – Additional.
[Insert]

E.

Signing of Documents.

The original of every document filed with the court in hard copy shall be signed
in ink in accordance with the provisions of Section 130-1.1-a(a) of this Title. Documents
filed electronically shall be signed in accordance with Section E(2)(d) of the Appellate
Division E-Filing Rules.
F.

Confidentiality and Sealing.
1. Confidential matters. Records, briefs and other papers filed in matters deemed
confidential by law shall not be available to the public except as provided by
statute or rule.
(a) Appeals and proceedings that are confidential by law include, but are
not limited to:
(i) Matters arising pursuant to the Family Court Act (Family Court
Act § 166).
(ii) Matrimonial actions and proceedings (Domestic Relations
Law § 235; CPLR 105 [p]).
(iii) Adoption proceedings (Domestic Relations Law § 114).
(iv) Youthful offender adjudications (CPL 720.35 [2]; 725.15).
(v) Proceedings pursuant to article 6 of the Social Services Law
(Social Services Law § 422 [4] [a]).
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(vi) In criminal matters not otherwise confidential, records of
grand jury proceedings (CPL 190.25 [4]), grand jury reports (CPL
190.85) and presentence reports and memoranda (CPL 390.50).
(vii) Proceedings pursuant to Civil Rights Law § 50-b.
(viii) Proceedings pursuant to Judiciary Law § 90 (10).
(b) Any document filed in the court below with redactions made pursuant
to Uniform Rules 202.5(e), 206.5(e), 208.4(b), 210.4(b) or 212.4(b) shall
be filed with the same redactions in the Appellate Division. Documents
filed in transferred or original proceedings in the Appellate Division shall
be redacted in accordance with Uniform Rule 202.5(e).
2. Sealing and sealed filings.
(a) The court will seal documents and portions thereof in accordance with
Uniform Rule 216.1. Unless otherwise provided by Departmental rule,
applications for sealing and unsealing court records shall be made by
motion.
(b) In a civil appeal, cause, or transferred proceeding, documents that are
subject to an existing sealing order from the court above or below will
remain subject to such order, except as otherwise ordered by the court.
(c) Briefs, memoranda of law and affidavits that quote or cite to sealed
documents shall so indicate in the title on the cover or initial page of such
document, shall be filed under seal and also shall be filed in redacted
form, which will be accessible to the public.
G.

Settlement or Withdrawal of Motion, Appeal or Proceeding; Notice of Change in
Circumstances.
1. Withdrawal of Motion. The moving party may withdraw a motion at any time
by filing a copy of a discontinuance filed in the action in the court below pursuant
to CPLR 3217. Otherwise, a moving party may withdraw a motion at any time
prior to the date answering papers are due by serving and filing a notice of
withdrawal of motion; subsequently may withdraw a motion at any time prior to
its determination by filing a stipulation executed by all parties to the cause or
matter; or may request leave to withdraw a motion by serving and filing a written
request.
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2. Withdrawal or Discontinuance of Appeal or Proceeding.
(a) Action Discontinued. A cause or matter may be withdrawn and
discontinued at any time prior to its determination pursuant to CPLR 3217
or upon the filing with the court of a copy of a discontinuance filed in the
action in the court below pursuant to CPLR 3217. In criminal appeals by
defendants and appeals in which counsel has been assigned, the notice,
stipulation or application shall be signed personally by the criminal
appellant or litigant assigned counsel, as the case may be.
(b) Unperfected Matters. The appellant, petitioner or other party in the
position of appellant may withdraw unperfected appeals and requests for
review, and original or transferred proceedings in which issue has not been
joined, by serving a notice of withdrawal on all parties and filing it with
the court. In criminal appeals by defendants and in causes and matters in
which counsel has been assigned, the notice shall be signed personally by
the criminal appellant or litigant assigned counsel, respectively.
(c) In circumstances other than those addressed in the foregoing
subsections (a) and (b), a cause or matter may be withdrawn or
discontinued only upon leave of court.
3. Notice of Change of Circumstances. The parties or their attorneys shall
immediately notify the court when there is a settlement of a matter or any issue
therein or when a matter or any issue therein has been rendered moot. The parties
or their attorneys shall likewise immediately notify the court if the matter should
not be calendared because of the death of a party, bankruptcy or other appropriate
event. Except in the circumstances in which leave of court is not required under
subsections (2)(a) and (b), above, any such notification shall be accompanied or
followed by an application for appropriate relief.
H.

Docket or Case Management and Appellate Index Numbers.

All documents filed with the court shall prominently display the name of the court
of original instance, the index number or indictment number of the case in such court, if
any, and the appellate division index number once one is assigned.
I.

Rejection of Documents.

In accordance with CPLR 2101(f) and 2102(c), the court shall refuse to accept
documents for filing in causes and matters only under the following circumstances or as
otherwise provided by statute, Chief Administrator's rule or order of the court:

5

1. For a document filed subsequent to the assignment of an appellate index
number, the document does not bear an appellate index number on its cover or
initial page;
2. The petition for an original proceeding in the Appellate Division contains an
"et al." or otherwise does not contain a full caption;
3. The document is filed in the wrong court;
4. The document is not signed in accordance with section 130-1.1-a of the Rules
of the Chief Administrator and section 1.0(E) of this Part; or
5. The paper is e-filed in a cause or matter that the court has designated a hard
copy matter pursuant to section B of the E-Filing Rules of the Appellate Division.
The court shall signify the rejection of a document by use of an endorsement upon the
document indicating (a) the date of the rejection, (b) the reason for the rejection and, to
the extent applicable, (c) how long the party has to cure the rejection and (d) in what way
(if any) the rejection affects the timeliness of the filing and the subsequent schedule for
the cause or matter.
J.

Official Record of the Court’s Proceedings.

The official record of the court’s proceedings consists of the e-filed original of
documents filed by electronic means; and the hard copy original of documents filed in
hard copy.
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2.0

Initial Filings; Active Management of Causes; Settlement or Mediation Program

A.

Initial Filings.

In any civil cause or matter, counsel for the appellant, petitioner or party in the
role of appellant shall serve and file an initial information statement on a form approved
by the court and in such number as the court may direct, as follows:
1. On an appeal, motion for leave to appeal or request for review, as an
addendum to the notice of appeal, motion for leave or request for review,
respectively;
2. On an original proceeding, as an addendum to the petition; and
3. On a transferred proceeding, upon the court’s assignment of an appellate index
number.
B.

Active Management.

As may be provided by Departmental rule, the court may direct that any matter be
actively managed and may set forth a scheduling order specifying the time and manner of
expedited briefing.
C.

Settlement or Mediation Program.
1. The court may issue a notice in any settlement or mediation program directing
the attorneys for the parties, the parties themselves (unless the court excuses a
party’s personal presence), and such additional parties in interest as the court may
direct to attend a conference before such person as it may designate to consider
settlement, the limitation of issues and any other matter that such person
determines may aid in the disposition of the appeal or resolution of the action or
proceeding. Attorneys and representatives who appear must be fully familiar with
the action or proceeding, and must be authorized to make binding stipulations or
commitments on behalf of the party represented.
2. Counsel to any party may apply to the court by letter at any time requesting
such a conference. The application shall include a brief statement indicating why
a conference would be appropriate.
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3.0

Motions.

A.

General.
1. Day and time returnable. Unless otherwise required by statute, rule or order of
the court or any justice thereof, every motion and every proceeding initiated in the
court shall be made returnable at 10:00 a.m. on any Monday (or, if Monday is a
legal holiday, the first business day of the week), and on such other days as the
court may direct.
2. Commencement; filing. The originals of all motions initiated by notice of
motion shall be filed with the clerk at least one week before the return date.
Motion papers served in hard copy on any party shall be filed with proof of
service upon all parties served in hard copy appended. Service and filing of
motions initiated by any other method shall be as directed by a justice of the
court.
3. The papers in support of every motion or application made before the appeal is
determined must contain a copy of the order, judgment or determination sought to
be reviewed, the decision, if any, and the notice of appeal or other paper which
first invoked the jurisdiction of the court, with proof of filing.
4. Notice and service of papers. Unless otherwise directed by the court, a motion
or application shall be served with sufficient notice to all parties as set forth in the
CPLR.
5. Answering and reply papers. Answering and reply papers, if any, must be
served within the time prescribed by CPLR 2214(b) unless otherwise directed by
a justice of the court. The originals of answering and reply papers must be filed
by 10:00 a.m. of the day on which the motion or application is returnable unless,
for good cause shown, they are permitted to be filed at a later time. Answering
and reply papers served in hard copy on any party shall be filed with proof of
service upon all parties served in hard copy appended.
6. Cross motions. Cross motions are governed by CPLR 2215.
7. Motions shall be deemed submitted on the return date, and no further papers
shall be accepted for filing without leave of the court upon written application.
8. Oral argument. Oral argument of motions is not permitted.
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B.

Motions or Applications that Include Requests for Interim Relief.
1. Request for Interim Relief. As may be provided by Departmental rule, an
application or order to show cause presented for signature that includes a request
for a temporary stay or other interim relief pending determination of a motion, or
an application pursuant to CPLR 5704, must state, among other things:
(a) the nature of the motion or proceeding;
(b) the specific relief sought;
(c) the names, addresses, telephone numbers and (where known) email
addresses of the attorneys and counsel for all parties in support of and in
opposition to the motion or proceeding.
The party seeking relief as provided in this subdivision must give reasonable
notice to his or her adversary of the day and time when, and the location where,
the order to show cause or application will be presented and the relief (including
interim relief) being requested, unless the party seeking the relief includes with its
application an affidavit demonstrating that there will be significant prejudice to
that party from the giving of notice. Absent such affidavit, the order to show
cause or application must be accompanied by an affidavit stating the time, place
and manner of such notification; by whom such notification was given; if
applicable, reasons for the non-appearance of any party; and, to the extent known,
the position taken by the opposing party.
2. Response. Unless otherwise ordered by the court, all papers in opposition to
any motion or proceeding initiated by an order to show cause or application shall
be filed with the clerk at or before 10:00 a.m. on the return date, and shall be
served by a method calculated to place the movant and other parties to the motion
in receipt thereof on or before that time. The originals of all such papers shall be
filed with the court. On the return date the motion or proceeding will be deemed
submitted to the court without oral argument.
3. Reply. Reply papers shall be permitted only by leave of the court.

C.

Permission to Appeal to the Appellate Division in a Civil Matter.
1. When Addressed to a Justice. An application to a justice of the court for
permission to appeal pursuant to CPLR 5701 (c) shall be made within the time
prescribed by CPLR 5513. The papers upon which such an application is made
must state whether any previous application has been made and, if so, to whom
and the reason given, if any, for the denial of leave or refusal to entertain the
application, if that be the case.
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2. When Addressed to the Court.
(a) Where leave of the court is required for an appeal to be taken to it, the
application for such leave must be made in the manner and within the time
prescribed by CPLR 5513 and 5516.
(b) The papers upon which an application for leave to appeal is made
must contain a copy of the order or judgment and decision, if any, of the
court below, a concise statement of the grounds of alleged error and a
copy of the order of the lower court denying leave to appeal, if any.
3. Motions for leave to appeal from an order of the Appellate Term.
(a) Where applicable, motions pursuant to CPLR 5703 for leave to appeal
from an order of the Appellate Term shall be made only after a denial of a
motion for leave to appeal made at the Appellate Term.
(b) Such motions shall contain a copy of the decisions, judgments, and
orders of the lower courts, including: a copy of the Appellate Term order
denying leave to appeal; a copy of the record in the Appellate Term if such
record shall have been printed or otherwise reproduced; and a concise
statement of the grounds of alleged error. If the application is to review an
Appellate Term order which either granted a new trial or affirmed the trial
court’s order granting a new trial, the papers must also contain the
applicant’s stipulation consenting to the entry of judgment absolute
against him or her in the event that this court should affirm the order
appealed from.
D.

Poor Person Relief.
1. All matters. Applications for permission to proceed as a poor person, with or
without a request for assignment of counsel, shall be made in accordance with
CPLR 1101. The affidavit in support shall be filed under seal unless the court
orders otherwise.
2. Family Court Matters - Certification in lieu of motion. In appeals pursuant to
the Family Court Act, in lieu of a motion, an application for either permission to
proceed as a poor person or for permission to proceed as a poor person and
assignment of counsel may be made by trial counsel assigned pursuant to 262 of
the FCA or the attorney for the child, as appropriate, by filing with the clerk a
certification of continued indigency and continued eligibility for assignment of
counsel pursuant to Family Court Act § 1118. Counsel shall attach to the
certification a copy of the order from which the appeal is taken, together with the
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decision, if any, and a copy of the notice of appeal with proof of service and
filing.
E.

Admission Pro Hac Vice.

An attorney and counselor-at-law or the equivalent may apply for permission to
appear pro hac vice with respect to a particular matter pending before the court pursuant
to 22 NYCRR 520.11 by providing an affidavit stating that the applicant is a member in
good standing in all the jurisdictions in which the applicant is admitted to practice and
that the applicant will appear together with a member in good standing of the New York
bar, which member shall be the attorney of record in the matter. The applicant shall
attach to the affidavit an original certificate of good standing from the court or other body
responsible for regulating admission to the practice of law in the state in which the
applicant maintains his or her principal office for the practice of law. The New York
attorney of record in the matter shall provide an affirmation in support of the application.
F.

Leave to File Amicus Curiae Brief.
1. A person who is not a party to an appeal or proceeding may make a motion to
serve and file an amicus curiae brief. An affidavit or affirmation in support of the
motion shall briefly set forth the issues to be briefed and the movant’s interest in
the issues and shall append the proposed amicus curiae brief. The proposed brief
may not duplicate arguments made by a party to the appeal or proceeding.
2. A movant shall make its motion returnable no later than 21 days after the date
on which the last brief of a party is due.
3. In orders granting leave to file an amicus curiae brief, the court shall indicate a
date by which additional hard copies of the brief are to be submitted and the
number of such copies required.
4. Unless otherwise permitted by the court, a person granted permission to file an
amicus curiae brief shall not be entitled to oral argument.
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4.0

Perfecting Appeals.

A.

Methods.

Unless the court directs that an appeal be perfected in a particular manner, an
appellant may elect to perfect an appeal upon a reproduced full record (CPLR 5528 [a]
[5]); by the appendix method (CPLR 5528 [a] [5]); upon an agreed statement in lieu of
record (CPLR 5527); or, where authorized by statute or this Part or order of the court,
upon a record consisting of the original papers.
1. Reproduced Full Record. If the appellant elects to proceed on a reproduced
full record on appeal, the record shall be printed or otherwise reproduced as
provided in sections 4.0 (B) and (C) of this Part.
2. Appendix Method.
(a) Unless otherwise directed by Departmental rule, in an appeal
prosecuted by the appendix method, either:
(i) the appellant shall subpoena from the clerk of the court from
which the appeal is taken all the papers constituting the record on
appeal, and shall cause them to be filed with the clerk of this court
prior to the filing of the briefs; or
(ii) the parties or their attorneys may stipulate to the correctness of
the contents of the record.
(b) The appendix shall be printed or otherwise reproduced as provided in
sections 4.0 (B) and (C) of this Part, and shall be bound separately or, if
permitted by the court, bound with the brief.
3. Agreed Statement in Lieu of Record Method. If the appellant elects to proceed
upon an agreed statement in lieu of record, the statement shall be reproduced as a
joint appendix as provided in sections 4.0 (B) and (C) of this Part. The statement
required by CPLR 553l shall be appended.
4. Original Record.
(a) The following appeals may be perfected upon the original record,
including a properly settled transcript of the trial or hearing, if any:
(i) appeals from the Family Court;
(ii) appeals under the Election Law;
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(iii) appeals under the Human Rights Law (Executive Law § 298);
(iv) appeals where the sole issue is compensation of a judicial
appointee;
(v) appeals under Correction Law §§ 168-d (3) and 168-n (3);
(vi) appeals from the Appellate Term, where the matter was
perfected on an original record at the Appellate Term;
(vii) other appeals where an original record is authorized by
statute; and
(viii) appeals where permission to proceed upon the original
record has been authorized by the court.
(b) Unless otherwise directed by the court, when an appeal is perfected
upon the original record, the parties shall proceed by one of the following
methods, as provided by court rule:
(i) the appellant shall subpoena from the clerk of the court from
which the appeal is taken all the papers constituting the record on
appeal, and shall cause them to be filed with the clerk of this court
prior to the filing of the briefs; or
(ii) the parties or their attorneys may stipulate to the correctness of
the contents of the complete record (CPLR 5532), provided that, if
they are unable to so stipulate, the contents of the record shall be
settled by the court from which the appeal is taken.
B.

Reproduction of Records, Appendices and Briefs.
1. Compliance with the CPLR. Briefs, appendices and reproduced full records
shall comply with the requirements of CPLR 5528 and 5529, and reproduced full
records shall, in addition, comply with the requirements of CPLR 5526.
2. Method of Reproduction. Briefs, records and appendices shall be reproduced
by any method that produces a permanent, legible, black image on white paper or
the digital equivalent thereof. Use of recycled paper and reproduction on both
sides of the paper is encouraged for hard copy filings and submissions.
3. Paper Quality, Size and Binding. In addition to meeting the requirements of
CPLR 5529, documents filed or submitted in hard copy shall be printed on paper
that is opaque and unglazed. Hard copy records, appendices and briefs shall be
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bound on the left side in a manner that shall keep all the pages securely together;
however, binding by use of any metal fastener or similar hard material that
protrudes or presents a bulky surface or sharp edge is prohibited. Hard copy
records and appendices shall be divided into volumes not to exceed two inches in
thickness.
4. Designation of Parties. The parties to all appeals shall be designated in the
record and briefs by adding the word “Appellant,” “Respondent,” etc., as the case
may be, following the party’s name, e.g., “Plaintiff-Respondent,” “DefendantAppellant,” “Petitioner-Appellant,” “Respondent-Respondent,” etc. Parties who
have not appealed and against whom the appeal has not been taken shall be listed
separately and designated as they were in the trial court, e.g., “Plaintiff,”
“Defendant,” “Petitioner,” “Respondent.” In appeals from the Surrogate’s Court
or from judgments on trust accountings, the caption shall contain the title used in
the trial court including the name of the decedent or grantor, followed by a listing
of all parties to the appeal, properly designated. In causes and matters originating
in this court, the parties shall be designated “Petitioner” and “Respondent” or
“Plaintiff” and “Defendant.”
5. Appellate Division Index Number. The cover of all records, briefs and
appendices shall display the appellate division index number assigned to the cause
or matter in the upper right-hand portion opposite the title.
C.

Form and Content of Records and Appendices; Exhibits
1. Format. Records and appendices shall contain accurate reproductions of the
papers submitted to the court of original instance, formatted in accordance with
the practice in that court. Reproductions may be slightly reduced in size to fit the
page and to accommodate the page headings required by CPLR 5529 (c),
provided, however, that such reduction does not significantly impair readability.
2. Reproduced Full Record. A hard copy reproduced full record shall be bound
separately from the brief, and an e-filed reproduced full record shall be a separate
digital file from the brief. The reproduced full record shall contain the items set
forth in CPLR 5526, and shall contain in the following order so much of the
following items as shall be applicable to the particular cause or matter:
(a) A cover which shall contain the title of the cause or matter on the
upper portion, and, on the lower portion, the names, addresses, telephone
numbers and email addresses of the attorneys, the county clerk’s index or
file number, the docket or other identifying number or numbers used in the
court from which the appeal is taken, and the superior court information or
indictment number;
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(b) The statement required by CPLR 553l;
(c) A table of contents which shall list and briefly describe each paper
included in the record. The part of the table relating to the transcript of
testimony shall separately list each witness and the page at which direct,
cross, redirect and recross examinations begin. The part of the table
relating to exhibits shall concisely indicate the nature or contents of each
exhibit and the page in the record where it is reproduced and where it is
admitted into evidence;
(d) The notice of appeal or order of transfer, judgment or order appealed
from, judgment roll, corrected transcript or statement in lieu thereof,
relevant exhibits and any opinion or decision in the cause;
(e) An affirmation, certification, stipulation or order, settling the
transcript pursuant to CPLR 5525;
(f) A stipulation or order dispensing with reproducing exhibits, as
provided in subsection 3.
(g) The appropriate certification or stipulation pursuant to section 4.0 (C)
(8) of this Part.
3. Exhibits. The parties may stipulate to dispense with reproduction of exhibits
in the full reproduced record on grounds that (i) the exhibits are not relevant or
necessary to the determination of an appeal, and will not be cited in the parties’
papers; or (ii) the exhibits, though relevant and necessary, are of a bulky or
dangerous nature, and will be kept in readiness and delivered to the court on
telephone notice.
4. Appendix.
(a) The appendix shall contain those portions of the record necessary to
permit the court to fully consider the issues which will be raised by the
appellant and the respondent including, where applicable, at least the
following:
(i) notice of appeal or order of transfer;
(ii) judgment, decree or order appealed from;
(iii) decision and opinion of the court or agency, and report of a
referee, if any;
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(iv) pleadings, and in a criminal case, the indictment or superior
court information;
(v) material excerpts from transcripts of testimony or from papers
in connection with a motion. Such excerpts must contain all the
testimony or averments upon which the appellant relies and upon
which it may be reasonably assumed the respondent will rely.
Such excerpts must not be misleading or unintelligible by reason of
incompleteness or lack of surrounding context;
(vi) copies of relevant exhibits, including photographs, to the
extent practicable;
(vii) if pertinent, a statement identifying bulky, oversized or
dangerous exhibits relevant to the appeal, as well as identifying the
party in custody and control of each exhibit; and
(viii) the appropriate certification or stipulation pursuant to
paragraph six of this subdivision.
(b) The appendix shall have a cover complying with section 4.0 (C) (2)
(a) of this Part and shall contain the statement required by CPLR 553l and
a table of contents.
(c) The court may require such other contents in an appendix in a criminal
cause as it deems appropriate.
5. Condensed Format of Transcripts Prohibited. No record or appendix may
contain a transcript of testimony given at a trial, hearing or deposition that is
reproduced in condensed format such that two or more pages of transcript in
standard format appear on one page, unless the transcript was submitted in that
format to the court from which the appeal is taken.
6. Settlement of Transcript or Statement. Regardless of the method used to
prosecute any civil cause, if the record contains a transcript of the stenographic
minutes of the proceedings or a statement in lieu of such transcript, such transcript
or statement must first be either stipulated as correct by the parties or their
attorneys or settled pursuant to CPLR 5525.
7. Sealed Records. Records necessary for review of any cause or matter that
were sealed by an order of the court from which a cause or matter was appealed,
transferred or remanded shall be filed in the same number as the record or
appendix, in a separate hard copy volume that otherwise complies with
specifications for a record or appendix in these rules and includes immediately
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following the table of contents a copy of each order that directs sealing of any of
the documents contained in the volume. The cover of such volume shall be
prominently marked at the top as “Sealed by Court Order.” Sealed records are to
be tendered for filing in a separate envelope which shall indicate on the outside
thereof the title of the cause or matter, the appellate index number and the name
of the attorney filing the volume, and shall state that it contains documents
submitted under seal in connection with the specific cause or matter. Proof of
service of one copy of the sealed volume shall be submitted simultaneously with
the filing. Reference to documents contained in a sealed volume shall be
designated with the prefix SR or SA for records or appendixes, respectively.
Such records shall be destroyed after conclusion of the cause or matter in the
Appellate Division unless the party retrieves the documents within 30 days of the
decision.
8. Certification of Record. Unless otherwise directed by Departmental rule, a
reproduced full record shall be certified either by: (a) a certificate of the
appellant’s attorney pursuant to CPLR 2l05; (b) a certificate of the proper clerk;
(c) settlement of the record; or (d) a stipulation in lieu of certification pursuant to
CPLR 5532. When filed in hard copy, the reproduced copy containing the signed
original certification or stipulation shall be marked “Original.” A party may
move to waive certification pursuant to this rule for good cause shown, and shall
include with the motion a copy of the proposed record or appendix.
9. Certification of Appendix. The court may direct certification of the appendix
by Departmental rule.
D.

Form and Content of Briefs.
1. Cover. The cover shall set forth the title of the action or proceeding. The
upper right-hand section shall contain a notation stating: whether the cause is to
be argued or submitted; if it is to be argued, the time actually required for the
argument; and the name of the attorney who will argue. The lower right-hand
section shall contain the name, address, telephone number and email address of
the attorney filing the brief and shall indicate whom the attorney represents.
2. Appellant’s Brief. The appellant’s brief shall contain, in the following order:
(a) a table of contents, which shall include (i) a list of point headings and
(ii) the contents of the appendix, if it is not bound separately, with
references to the initial page of each document included and of the direct,
cross and redirect examination of each witness;
(b) a table of cases (alphabetically arranged), statutes and other
authorities, indicating the pages of the brief where they are cited;
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(c) a concise statement, not exceeding two pages, of the questions
involved, set forth separately and followed immediately by the answer, if
any, of the court from which the appeal is taken;
(d) a concise statement of the nature of the case and of the facts which
should be known to determine the questions involved, with appropriate
citations to the reproduced record, appendix, original record or agreed
statement in lieu of record;
(e) the argument for the appellant, which shall be divided into points by
appropriate headings distinctively printed;
(f) a statement certifying compliance with printing requirements under
this Part, on a form approved by the court, as set forth in section 4.0 (D)
(10).
3. Respondent’s Brief. The respondent’s brief shall conform to the requirements
of section 4.0 (D) (2) of this Part, except that a counterstatement of the questions
involved or a counterstatement of the nature and facts of the case shall be
included only if the respondent disagrees with the statement of the appellant.
4. Reply Brief. Any reply brief of the appellant or cross appellant shall conform
to the requirements of section 4.0 (D) (2) of this Part, without repetition. An
appellant’s reply in a cross appeal shall include the points of argument in response
to the cross appeal.
5. Sur-reply Brief. Absent leave of the court, sur-reply briefs shall not be
permitted.
6. Computer-generated briefs.
(a) Briefs prepared on a computer shall be printed in either a serifed,
proportionally spaced typeface such as Times Roman, or a serifed,
monospaced typeface such as Courier. Narrow or condensed typefaces
and/or condensed font spacing may not be used. Except in headings, and
in quotations of language that appears in such type in the original source,
words may not be in bold type or type consisting of all capital letters.
(i) Briefs set in a proportionally spaced typeface. The body of a
brief utilizing a proportionally spaced typeface shall be printed in
14-point type, but footnotes may be printed in type of no less than
12 points.
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(ii) Briefs set in a monospaced typeface. The body of a brief
utilizing a monospaced typeface shall be printed in 12-point type
containing no more than 101/2 characters per inch, but footnotes
may be printed in type of no less than 10 points.
(b) Length. Computer-generated appellants’ and respondents’ briefs shall
not exceed 14,000 words, and reply and amicus curiae briefs shall not
exceed 7,000 words, inclusive of point headings and footnotes and
exclusive of signature blocks and pages containing the table of contents,
table of citations, proof of service, certificate of compliance, or any
authorized addendum containing statutes, rules, regulations, etc.
7. Typewritten briefs. Typewritten briefs shall be neatly prepared in clear type of
no less than elite in size and in a pitch of no more than 12 characters per inch.
The original of the brief shall be signed and filed as one of the number of copies
required by section 5.0 of this Part. Typewritten appellants’ and respondents’
briefs shall not exceed 50 pages and reply briefs and amicus curiae briefs shall not
exceed 25 pages, exclusive of pages containing the table of contents, table of
citations, proof of service, certificate of compliance, or any authorized addendum
containing statutes, rules, regulations and like materials.
8. Margins, line spacing and page numbering of computer-generated and
typewritten briefs. Computer-generated and typewritten briefs shall have margins
of one inch on all sides of the page. Text shall be double-spaced, but quotations
more than two lines long may be indented and single-spaced. Headings and
footnotes may be single-spaced. Pages shall be numbered consecutively.
9. Handwritten briefs. Self-represented litigants and persons filing pro se
supplemental briefs may serve and file handwritten briefs. Such briefs shall be
neatly prepared in cursive script or hand printing in black or blue ink.
Handwritten appellants’ and respondents’ briefs shall not exceed 50 pages and
reply briefs and amicus curiae briefs shall not exceed 25 pages, exclusive of pages
containing the table of contents, table of citations, proof of service, certificate of
compliance or any authorized addendum containing statutes, rules, regulations
and like materials. Pages shall be numbered consecutively. The submission of
handwritten briefs is not encouraged. If illegible, handwritten briefs may be
rejected for filing by the clerk.
10. Printing Specifications Statement. Every brief, except those that are
handwritten, shall have at the end thereof a printing specifications statement,
stating that the brief was prepared either on a typewriter, a computer or by some
other specified means. If the brief was typewritten, the statement shall further
specify the size and pitch of the type and the line spacing used. If the brief was
19

prepared on a computer, the statement shall further specify the name of the
typeface, point size, line spacing and word count. A party preparing the statement
may rely on the word count of the processing system used to prepare the brief.
The signing of the brief in accordance with section 130-1.1-a (a) of this Title shall
also be deemed the signer’s representation of the accuracy of the statement.
11. The court may authorize addenda to the brief by Departmental rule or order.
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5.0

Time, Number and Manner of Filing of Records, Appendices and Briefs.

A.

Appellant’s Filing.
1. Except where the court has directed that an appeal be perfected by a particular
time, an appellant shall file with the clerk within six months of the date the appeal
is taken:
(a) if employing the reproduced full record method, the original
reproduced full record and the original of appellant’s brief; or
(b) if employing the appendix method, the original of the brief and
appendix; or
(c) if employing the agreed statement method, the original of the agreed
statement in lieu of record as provided in CPLR 5527 and the original of
the brief; or
(d) if proceeding on the original record, the original of the brief.
In addition to the originals required in this subsection A(1), the appellant also
shall submit 6 additional hard copies of the brief and, as applicable, of the
reproduced full record, appendix or statement in lieu.
2. Extension of time to perfect appeal. The parties may stipulate, or in the
alternative an appellant may apply by letter, on notice to all parties, to extend the
time to perfect an appeal up to 60 days. Any such stipulation must be filed with
the court. The appellant may thereafter apply by letter, on notice to all parties, to
extend the time to perfect by up to an additional 30 days. Any further application
for an extension of time to perfect the appeal must be made by motion.

B.

Respondent’s Filing.

Unless otherwise directed by Departmental rule or court order, the respondent on
an appeal shall file with the clerk within 30 days of the date of service of the appellant’s
papers:
1. under the full record method, the agreed statement method or on the original
record, the original of the respondent’s brief; or
2. under the appendix method, the original of respondent’s brief and appendix, if
any.
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In addition to the originals required in this subsection B, the respondent also shall submit
6 additional hard copies of the brief and, as applicable, of its appendix.
C.

Appellant’s Reply.
Unless otherwise directed by Departmental rule or court order, the appellant on an
appeal shall file with the clerk, within 10 days after service of the respondent’s
papers, an original of the appellant’s reply brief. In addition to the original
required in this subsection C, the appellant also shall submit 6 additional hard
copies of its reply brief.

D.

Additional Copies; Electronic Copies in Matters Not Subject to Electronic Filing.
1. Additional Copies of Papers. The court may direct the parties to file additional
copies of briefs, records, appendices or other papers in any matter.
2. Electronic Copies. In matters not subject to electronic filing pursuant to this
Part, the requirement of filing or service of an electronic copy of a brief, record,
appendix, or other document shall be satisfied through delivery thereof as directed
by Departmental order.

E.

Cross Appeals; Concurrent Appeals from Single Order or Judgment;
Consolidation of Appeals from Multiple Orders or Judgments.
1. Cross appeals. Unless otherwise directed by Departmental rule, in the case of
cross appeals:
(a) the first filer of a notice of appeal shall be denominated as appellant
and shall be responsible for perfecting the appeal;
(b) the answering brief shall be filed and served within 30 days after
service of the first brief and shall include the points of argument on the
cross appeal;
(c) an appellant’s reply brief shall be filed and served within 30 days after
service of the answering brief and shall include the points of argument in
response on the cross-appeal; and
(d) a reply brief to the cross appeal may be filed and served within 10
days after service of appellant’s reply brief.
2. Concurrent appeals from a single order or judgment. Unless otherwise
directed by Departmental rule, when two or more parties appeal from a single
order or judgment, the appellants shall perfect the appeals together, without
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motion, in the period measured from the date the latest appeal is taken. The
appellants shall file a joint record or joint appendix certified as provided in
section 4.0 (C) (6) of this Part and shall share equally the cost of that record or
appendix.
3. Appeals from multiple orders or judgments. Unless otherwise directed by
Departmental rule, when an appellant takes appeals from multiple orders and
judgments arising out of the same action or proceeding, the appellant may perfect
the appeals together, without motion and upon a single record or appendix,
provided that each appeal is perfected in a timely manner pursuant to this Part.
Unless the court so orders or the parties so stipulate, one party may not perfect an
appeal taken by another party.
4. Except for proceedings subject to an order issued pursuant to CPLR 602(a),
appeals from orders or judgments in separate actions or proceedings cannot be
consolidated absent an order of the court but may, upon written request of a party,
be scheduled by the court to be heard together on the same day.
F.

Extensions of Time to File and Serve Responsive Briefs.

Except where the court has directed that answering or reply briefs be served and
filed by a particular time, an extension of time to serve and file such briefs may be
obtained as follows:
1. By initial stipulation or application. Unless otherwise directed by
Departmental rule, the parties may stipulate or apply by letter on notice to all
parties to extend the time to file and serve an answering brief by up to 30 days,
and to file a reply brief by up to 10 days. Not more than one such stipulation or
application per perfection or filing shall be permitted. A stipulation shall not be
effective unless promptly filed with the court. Any further application must be
made by motion.
2. By motion. A party may move to extend the time to file and serve a brief.
G.

Leave to File Oversized Brief.

An application for permission to file an oversized brief shall be made to the clerk
by letter stating the number of words or pages by which the brief exceeds the limits set
forth in this section and the reasons why submission of an oversized brief is necessary.
The letter shall be accompanied by a copy of the proposed brief and printing
specifications statement. In the event the application is denied, the court shall endorse on
the application any new date by which the brief must be filed and in what way (if any)
such new date affects the subsequent schedule for the cause or matter.
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H.

Constitutionality of State Statute.

Where the constitutionality of a statute of the State is involved on an appeal in
which the State is not a party, the party raising the issue shall serve a copy of the brief
upon the Attorney General of the State of New York, and file proof of service with the
court. The Attorney General may thereupon intervene in the appeal.
I.

Dismissal of a Matter.
1. Civil Matters. Unless otherwise directed by Departmental rule or order of the
court, in the event that an appellant fails to perfect a civil matter within six
months after the date on which the appeal was taken or the date of order of
transfer or order granting leave to appeal was entered, as extended by stipulation
of the parties or order of the court pursuant to section 5.0 (A) (2) of this Part, if
any, the matter shall be deemed dismissed without further order.
2. Criminal Matters. The court upon its own motion or the motion of a
respondent may dismiss a criminal appeal pursuant to CPL 470.60.

J.

Motion to Vacate Dismissal.

When an appeal or proceeding has been deemed dismissed pursuant to section 5.0
(I) (1) or by order of the court for failure to perfect, a motion to vacate the dismissal may
be made within one year of the date of the dismissal. In support of the motion, the
movant shall submit an affidavit setting forth good cause for vacatur of the dismissal, an
intent to perfect the appeal or proceeding within a reasonable time, and sufficient facts to
demonstrate a meritorious appeal or proceeding.
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6.0

Additional Rules Relating to Criminal Appeals.

A.

Poor Person Relief and Assigned Counsel.
1. Continuation of eligibility for assigned counsel on appeal. Where a sentencing
court has granted a defendant’s application for poor person relief on appeal
pursuant to CPL 380.55, the Appellate Division may, upon receipt of a properly
filed notice of appeal and a copy of the order, assign appellate counsel or provide
other relief without the need for further motion or application.
2. Continuation of assigned counsel in People’s appeal. Unless otherwise
ordered by the court, a defendant represented in the superior court by assigned
counsel shall continue to be represented by that counsel on an appeal taken by the
People.

B.

Application for Certificate Granting Leave to Appeal in a Criminal Matter.
1. An application for a certificate granting leave to appeal to the Appellate
Division shall
(a) be made, in writing, within 30 days after service of the order upon the
applicant;
(b) provide 15 days’ notice to the District Attorney;
(c) be filed with proof of service; and
(d) be submitted without oral argument.
2. The moving papers for a certificate granting leave to appeal shall be addressed
to the court for assignment to a justice, shall state that no prior application for
such certificate has been made, and shall set forth:
(a) the return date;
(b) the name and address of the party seeking leave to appeal and the
name of the District Attorney;
(c) the indictment number; and
(d) the questions of law or fact which ought to be reviewed.
3. The moving papers must include:
(a) a copy of the order sought to be reviewed;
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(b) a copy of the decision of the court below or a statement that there was
none; and
(c) a copy of all papers filed with the trial court.
4. Answering papers or a statement that there is no opposition to the application
shall be served and filed not later than one business day before the return date
stated in the application.
C.

Exhibits.

If required by the court in a criminal appeal, in lieu of submitting original
physical exhibits (e.g., weapons or contraband) to the court, the appellant may file a
stipulation of the parties identifying the particular exhibits, identifying the party in
custody and control of each exhibit and providing that each exhibit shall be made
available to the court upon the request of the clerk.
D.

Briefs.

There shall be included at the beginning of the main brief submitted by an
appellant in any criminal cause a statement setting forth the order or judgment appealed
from; the sentence imposed, if any; whether an application for a stay of execution of
judgment pending determination of the appeal was made and, if so, the date of such
application; whether an order issued pursuant to CPL 460.50 is outstanding, the date of
such order, the name of the judge who issued it and whether the defendant is free on bail
or on his or her own recognizance; and whether there were codefendants in the trial court,
the disposition with respect to such codefendants, and the status of any appeals taken by
such codefendants. Briefs in criminal appeals shall otherwise conform to the
requirements of section 4.0 (D) of this Part. Assigned counsel shall file proof of mailing
of a copy of briefs filed on behalf of a defendant to the defendant at his or her last known
address.
E.

Expedited appeal of an order reducing an indictment or dismissing an indictment
and directing the filing of a prosecutor’s information.

At the request of either party, the court shall give preference to the hearing of an
appeal from an order reducing an indictment or dismissing an indictment and directing
the filing of a prosecutor’s information (CPL 210.20 (6) (c); 450.20 (1-a); 450.55), and
shall determine the appeal as expeditiously as possible. The appellant’s brief in such an
appeal shall include an appendix containing a copy of the notice of appeal, the
indictment, the order appealed from and any underlying decision. The respondent’s brief
may also include an appendix, if necessary. The appellant shall file, separate from the
appendix, one copy of the grand jury minutes under seal.
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F.

Application for Withdrawal of Assigned Appellate Counsel Pursuant to Anders v
California (386 US 738 [1967]).

Unless otherwise directed by Departmental rule, where assigned appellate counsel
files a brief pursuant to Anders v California, counsel shall additionally file proof that the
following were mailed to the defendant at his or her last known address: (1) a copy of the
brief, and (2) a copy of a letter to the defendant advising that he or she may file a pro se
supplemental brief and, if he or she wishes to file such a brief, that he or she must notify
the court no later than 30 days after the date of mailing of counsel’s letter of the intention
to do so.
G.

Pro Se Supplemental Briefs in Criminal Appeals Involving Assigned Counsel.

Unless otherwise directed by Departmental rule, where assigned appellate counsel
does not file a brief pursuant to Anders v California, a defendant wishing to file a pro se
supplemental brief must move for permission to do so not later than 30 days after the date
of mailing to the defendant of a copy of the brief prepared by counsel. The affidavit in
support of the motion shall briefly set forth the points that the defendant intends to raise
in the supplemental brief.
H.

Appeal From an Order Concerning a Grand Jury Report.

The mode, time and manner for perfecting an appeal from an order accepting a
report of a grand jury pursuant to CPL 190.85 (1) (a), or from an order sealing a report of
a grand jury pursuant to CPL 190.85 (5), shall be in accordance with the provisions of
this Part governing appeals in criminal cases. An appeal from such an order shall be a
preferred cause. The record, briefs and other papers on such an appeal shall be sealed
and not be available for public inspection except as permitted by CPL 190.85 (3).
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7.0

Additional Rules Relating to Appeals and Proceedings.

A.

Transferred Proceedings.
1. Transferred CPLR Article 78 Proceedings. Unless otherwise directed by
Departmental rule, a proceeding commenced pursuant to CPLR article 78 and
transferred to the court shall be treated in the same manner as an appeal, with the
time to perfect measured from the date of the order of transfer, and may be
prosecuted upon any method permitted under section 4.0 of this Part.
2. Transferred Human Rights Law Proceedings (Executive Law § 298).
(a) A proceeding under the Human Rights Law which is transferred to the
court for disposition shall be prosecuted upon the original record, which
shall contain:
(i) copies of all papers filed in the Supreme Court;
(ii) the decision of the Supreme Court, or a statement that no
decision was rendered;
(iii) the order of transfer; and
(iv) the original record before the State Division of Human Rights,
including a copy of the transcript of the public hearing.
(b) In all other respects every proceeding so transferred shall be governed
by this Part in the same manner as an appeal, with the time to perfect
measured from the date of the order of transfer.
(c) In the event that the original record that was before the State Division
of Human Rights was not previously submitted to the Supreme Court, the
Division shall file the original record with the Appellate Division within
45 days after entry of, or service upon it of, a copy of the order of transfer.

B.

Original Special Proceedings.
1. Return date. Unless otherwise required by statute or court directive, original
special proceedings commenced in the Appellate Division, including original
proceedings pursuant to CPLR article 78, shall be made returnable at 10:00 a.m.
on any Monday or on such other days as the court may direct, with a return date
not less than 20 days after service of the notice of verified petition and petition on
each respondent.
28

2. Necessary papers.
(a) Unless otherwise directed by statute or by Departmental rule, a
petitioner shall file the original of the petition and accompanying
documents, and shall pay the filing fee as required by CPLR 8022.
(b) Proof of service of a hard copy of the notice of petition (or order to
show cause) and the petition on each respondent shall be filed not later
than 15 days after the applicable statute of limitations has expired (see
CPLR 306-b).
(c) Each respondent shall file and serve the original of an answer or other
lawful response, as well as the record before the respondent, the transcript
of the hearing, if any, and the determination and findings of the
respondent.
3. Briefs and Record on Review in Certain Matters. Following the filing of an
answer, the court or the clerk may set a schedule for briefing of an original
proceeding by order or Departmental rule, and may direct that the pleadings be
bound and filed with the court in the manner of a record on review in the
following matters:
(a) Eminent Domain Procedure Law § 207;
(b) Public Service Law §§ 128 or 170;
(c) Labor Law § 220;
(d) Public Officers Law § 36; and
(e) Real Property Tax Law § 1218.
C.

Annexation Proceedings.

Annexation proceedings shall be prosecuted as set forth in General Municipal
Law article 17.
D.

Election Appeals.

Appeals in proceedings brought pursuant to any provision of the Election Law
shall be prosecuted upon the original record, pursuant to a scheduling directive of the
court or clerk, with the filing and service of briefs in such number and manner as the
court shall direct.
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E.

Workers’ Compensation.

An appeal from a decision of the Workers’ Compensation Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial Department, in
accordance with the rules established by that court.
F.

Unemployment Insurance.

An appeal from a decision of the Unemployment Insurance Appeal Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial Department, in
accordance with the rules established by that court.
G.

Appeals of Compensation Awards to Judicial Appointees.

If the sole issue sought to be reviewed on appeal is the amount of compensation
awarded to a judicial appointee (i.e., referee, arbitrator, guardian, guardian ad litem,
conservator, committee of the person or a committee of the property of an incompetent or
patient, receiver, person designated to perform services for a receiver, such as but not
limited to an agent, accountant, attorney, auctioneer or appraiser, person designated to
accept service), the cause may be prosecuted as an appeal or, unless not permitted by the
court, may be prosecuted by motion. In such event, the review may be had on the
original record, and briefs may be filed at the option of the parties.
H.

Appeals from the Appellate Term.

When the court has made an order granting leave to appeal from an order of the
Appellate Term in the First or Second Judicial Department, the appellant shall file with
the clerk of the Appellate Term a copy of the order. Thereafter the appeal may be
brought on for argument by the filing of briefs in the same manner as any other cause.
I.

Submitted facts (CPLR 3222).

An original agreed statement of facts in an action submitted to the court pursuant
to CPLR 3222 shall be filed in the office of the county clerk, and a copy shall be
appended to appellant’s brief together with a statement required by CPLR 5531. Briefs
shall be served and filed in the manner and in accordance with the time requirements
prescribed by section 5.0 of this Part.
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8.0

Calendar Preference; Calendar Notice; Oral Argument; Post-Argument
Submissions

A.

Calendar Preference.
1. By letter. A party seeking and entitled by law to a preference in the hearing of
an appeal shall provide prompt notice by letter to the court setting forth the basis
for such preference.
2. By motion. A party not entitled to a preference by law may move for a
calendar preference for good cause shown.

B.

Calendar Notice.

Notification that a cause has been placed on the calendar shall be published on the
court’s website. The court may also arrange for publication of such notice in a daily law
journal or other newspaper or periodical regularly published within the Judicial
Department.
C.

Oral Argument.
1. Oral Argument Generally. Oral argument shall be permitted unless proscribed
by Departmental rule. Parties who do not file a brief on appeal shall not be
permitted to argue a cause.
2. Oral Argument by Permission. Where oral argument is proscribed by rule, a
party may seek leave of the court therefor by filing of a letter application, on
notice to all parties, or by motion where required by the court, within 7 days of
the filing of the respondent’s main brief. The application or motion shall specify
the reasons why oral argument is appropriate and the amount of time requested.
3. Failure to Request Oral Argument. In the event that any party’s main brief
shall fail to set forth the appropriate notations indicating that the cause is to be
argued and the time required for argument, the cause will be deemed to have been
submitted without oral argument by that party.
4. Failure to Appear for Oral Argument. Where counsel or a self-represented
litigant fails to appear timely for oral argument, the matter shall be deemed to
have been submitted without oral argument by that party.
5. Rebuttal. Unless otherwise provided by Departmental rule, prior to beginning
argument, the appellant may orally request permission to reserve a specific
number of minutes for rebuttal. The time reserved shall be subtracted from the
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total time assigned to the appellant. The respondent may not request permission
to reserve time for surrebuttal.
D.

Post-Argument Submissions.

Counsel or a self-represented litigant may promptly inform the court by letter of
any citation that has come to the party’s attention since it filed its brief. The letter shall
be limited to the citation of the new authorities and a brief statement identifying the
issue(s) in the party’s brief or oral argument to which the citation relates; but there shall
be no additional argument. Any letter in response shall be subject to the same
limitations.
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9.0

Decisions, Orders and Judgments; Costs; Remittitur; Motions for Reargument or
Leave to Appeal to the Court of Appeals.

A.

Decisions, Orders and Judgments.

A decision, order or judgment of the court on a cause or matter shall be deemed
entered on the date upon which it was issued. The court shall cause to be posted copies
of the court’s decisions, orders and judgments on the court’s website, unless such posting
is precluded by statute or court directive.
B.

Costs.

Costs upon an appeal under CPLR 8107 shall be allowed only as directed by the
court in each case. In the absence of a contrary direction, the award by the court of costs
in any matter shall be deemed to include disbursements.
C.

Remittitur.

Unless otherwise ordered by the court, an order determining an appeal shall be
remitted, together with the record on appeal, to the clerk of the court from which the
appeal is taken.
D.

Motion for Reargument or Leave to Appeal to the Court of Appeals.
1. Time of motion. A motion for reargument of an order of the court shall be
made within 30 days after service of the order with notice of entry. A motion for
leave to appeal to Court of Appeals shall be made within the time limits
prescribed in CPLR 5513 and 5516.
2. Reargument. An affidavit or affirmation in support of a motion for reargument
shall briefly set forth the points alleged to have been overlooked or
misapprehended by the court.
3. Leave to appeal to the Court of Appeals.
(a) An affidavit or affirmation in support of a motion for leave to appeal
to the Court of Appeals shall briefly set forth the questions of law sought
to be reviewed by the Court of Appeals and the reasons that the questions
should be reviewed by the Court of Appeals.
(b) In a civil matter, a motion for leave to appeal to the Court of Appeals
shall, to the extent practicable, be determined by the panel of justices that
determined the appeal.
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(c) In a criminal matter, a motion for leave to appeal to the Court of
Appeals may be submitted to any member of the panel of justices that
determined the appeal. The affidavit or affirmation in support of the
motion shall state that no other application for leave to appeal to the Court
of Appeals has been made. Service of a copy of an order on an appellant
as required by CPL 460.10 (5) (a) shall be made pursuant to CPLR 2103.
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Proposed Statewide Practice Rules of the Appellate Division
of the Supreme Court of the State of New York
Issued for Public Comment
Per Managing Attorneys & Clerks Ass’n, Inc. Revision
May 25August 23, 2017
These Rules of the Appellate Division supplement rules and procedures established by
the Civil Practice Law and Rules and other statutes of the State of New York, as well as
the Rules of the Chief Administrator codified in Parts 100 through 154 of Title 22 of the
New York Code of Rules and Regulations.
1.0

General

A.

Definitions.
Unless the context requires otherwise, as used in this part:

1. The word “cause” or “matter” includes an appeal, a special proceeding transferred to
this court pursuant to CPLR 7804 (g), a special proceeding initiated in this court, and an
action submitted to this court pursuant to CPLR 3222 on a case containing an agreed
statement of facts upon which the controversy depends.
1. Definitions set forth in Section A of the Electronic Filing Rules of the
Appellate Division of the Supreme Court of the State of New York are
incorporated into this Part.
2. Any reference to the “court” or the “Appellate Division” means the Appellate
Division of the Supreme Court of the State of New York for the Judicial
Department having jurisdiction over the cause or matter; any reference to a
“justice” means a justice of that court; any reference to the “clerk” means the
clerk of that court or a designee, unless the context of usage indicates the clerk of
another court.
3. Wherever reference is made to a “judgment,” “order” or “determination,” it
shall also be deemed to include a sentence.
4. The phrase “perfecting a cause or matter” means satisfying the requirements for
placing a cause on the court’s calendar, e.g., the filing of a record and brief.
4.5. The word “consolidation” refers to the combining of two or more causes
arising out of the same action or proceeding, or out of proceedings subject to an
order issued pursuant to CPLR 602(a), in one record or appendix and one brief.

5.6. The phrase “cross appeal” refers to an appeal taken by a party whose
interests are adverse to a party who previously appealed from the same order or
judgment as relates to that appeal and cross appeal.
6.7. The word “concurrent,” when used to describe appeals, shall refer to those
appeals which have been taken separately from the same order or judgment by
parties whose interests are not adverse to one another as relates to those appeals.
7.8. The word “appellant” shall refer to the party required to file the initial brief
to the court in a cause or matter, including an appellant, a petitioner, an appellantrespondent and similar parties.
8.9. The phrase “Departmental rule” refers to a rule of a Judicial Department of
the Appellate Division that supplements these uniform rulesStatewide Rules.
10. The term “NYSCEF” shall mean the New York State Courts Electronic Filing System
and the “NYSCEF site” shall mean the New York State Courts Electronic Filing System
website located at www.nycourts.gov/efile.
9.11. The phrase “filed electronically,” when used to describe papers that have
been filed with the court, shall refer to papers that have been filed by electronic
means through the NYSCEF site or other court-approved site.
10. The term “original” when used to refer to documents shall mean the e-filed
version of an e-filed document and the version bearing an ink signature in a hard
copy filing.
12. The phrase “electronic means” shall mean any method of transmission of information
between computers or other machines, other than facsimile machines.
13. The phrase “hard copy” shall mean information set forth in paper form.
B.

Number of Justices.

When a cause is argued or submitted to the court with four justices present, it
shall, whenever necessary, be deemed submitted also to any other duly qualified justice
of the court, unless objection is noted at the time of argument or submission.
C.

Filing and Service; Weekends and Holidays.
1. Filing.
(a) Electronic filing. For the purpose of meeting deadlines imposed by
court rule, order, or statute, all records on appeal, briefs, appendices,
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motions, affirmations and other papers filed electronically will be deemed
filed as of the time copies of the papersdocuments are electronically
transmitted to the NYSCEF site or another court-approved site. The
filingsubmission of additional paperhard copies of such electronic filings
pursuant to court rules shall not affect the timeliness of the filing.
(b) PaperHard copy filing. For the purpose of meeting deadlines imposed
by court rule, order or statute, all records on appeal, briefs, appendices,
motions, affirmations and other papers not filed electronically will be
deemed filed as of the time hard copies of the papers are received and
stamped by the office of the clerk.; or, if transmitted to the court by
mailing as defined by CPLR 2103(f)(1) and bearing a postmark other than
a commercial postage meter label, as of the date of the postmark; or if
dispatched to the court by overnight delivery service prior to the latest
time designated by the overnight delivery service for overnight delivery,
as of the date on which deposited into the custody of the overnight
delivery service.
(c) A document deemed filed for purposes of timeliness under this rule
may thereafter be reviewed and rejected by the office of the clerk pursuant
to section 1.0(I) of this Part.
2. Proof of Service. Unless otherwise required by section 7.0(B) of this Part, all
filingsdocuments filed in hard copy shall be accompanied by proof of service
upon all necessary parties pursuant to CPLR 2103. Proof of service only need be
provided for e-filed documents if served on one or more parties in hard copy.
3. Service by Mail and Overnight Mail. If a periodgenerally. The effect of the
means and timing of service on periods of time prescribed by this Part is
measured from the service of a record, brief or other paper and service is by mail,
five days shall be added to the prescribed period. If service is by overnight
delivery, one day shall be added to the prescribed period.governed by CPLR 2103
and Gen. Constr. Law §§ 20 and 25-a.
4. Service by Electronic Mail Upon Consent. Unless otherwise directed by the court,
parties in matters not subject to e-filing, may agree, in writing, to service of papers by
electronic mail. A copy of any such agreement shall be filed with the court with the
affidavit of service.
5. Weekends and Holidays. If a period of time prescribed by this Part for the
performance of an act ends on a Saturday, Sunday or court holiday, the act will be
deemed timely if performed before the close of business on the next business day.
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D.

Electronic Filing – Additional.
[Insert]

E.

Signing of papersDocuments.

The original of every paper submitted for filing in the office of the clerk
ofdocument filed with the court in hard copy shall be signed in ink in accordance with the
provisions of sectionSection 130-1.1-a(a) of this Title. Copies of the signed original shall
be served upon all parties to the matter and shall be filed in the office of the clerk
whenever multiple copies of a paper are required to be served and filedDocuments filed
electronically shall be signed in accordance with the provisions of this PartSection
E(2)(d) of the Appellate Division E-Filing Rules.
F.

Confidentiality and Sealing.
1. GenerallyConfidential matters. Records, briefs and other papers filed in
matters deemed confidential by law shall not be available to the public except as
provided by statute or rule.
(a)2. Confidential matters. Appeals and proceedings that are confidential
by law include, but are not limited to:
(i)(a) Matters arising pursuant to the Family Court Act (Family
Court Act § 166).
(ii)(b) Matrimonial actions and proceedings (Domestic Relations
Law § 235; CPLR 105 [p]).
(iii)(c) Adoption proceedings (Domestic Relations Law § 114).
(iv)(d) Youthful offender adjudications (CPL 720.35 [2]; 725.15).
(v)(e) Proceedings pursuant to article 6 of the Social Services
Law (Social Services Law § 422 [4] [a]).
(vi)(f) In criminal matters not otherwise confidential, records of
grand jury proceedings (CPL 190.25 [4]), grand jury reports (CPL
190.85) and presentence reports and memoranda (CPL 390.50).
(vii)(g) Proceedings pursuant to Civil Rights Law § 50-b.
(viii)(h) Proceedings pursuant to Judiciary Law § 90 (10).
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(b) Any document filed in the court below with redactions made pursuant
to Uniform Rules 202.5(e), 206.5(e), 208.4(b), 210.4(b) or 212.4(b) shall
be filed with the same redactions in the Appellate Division. Documents
filed in transferred or original proceedings in the Appellate Division shall
be redacted in accordance with Uniform Rule 202.5(e).
2. Sealing and sealed filings.
(a)3. The court will seal documents and portions thereof in accordance
with Uniform Rule 216.1. Unless otherwise directedprovided by
Departmental rule, applications for sealing and unsealing court records
shall be made by motion.
(b) In a civil appeal, cause, or transferred proceeding, documents that are
subject to an existing sealing order from the court above or below will
remain subject to such order, except as otherwise ordered by the court.
(c) Briefs, memoranda of law and affidavits that quote or cite to sealed
documents shall so indicate in the title on the cover or initial page of such
document, shall be filed under seal and also shall be filed in redacted
form, which will be accessible to the public.
G.

Settlement or Withdrawal of Motion, Appeal or Proceeding; Notice of Change in
Circumstances.
1. Withdrawal of Motion. AThe moving party may file a written request
towithdraw a motion at any time by filing a copy of a discontinuance filed in the
action in the court below pursuant to CPLR 3217. Otherwise, a moving party
may withdraw a motion at any time prior to the date answering papers are due by
serving and filing a notice of withdrawal of motion; subsequently may withdraw a
motion at any time prior to its determination by filing a stipulation executed by all
parties to the cause or matter; or may request leave to withdraw a motion by
serving and filing a written request.
2. Withdrawal or Discontinuance of Appeal or Proceeding.

(a) Unperfected appeals, or proceedings where issue has not been joined, may be
withdrawn and discontinued by letter application to the court, with service on all parties.
(a) Action Discontinued. A cause or matter may be withdrawn and
discontinued at any time prior to its determination pursuant to CPLR 3217
or upon the filing with the court of a copy of a discontinuance filed in the
action in the court below pursuant to CPLR 3217. In criminal appeals by
defendants and appeals in which counsel has been assigned, the notice,
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stipulation or application shall be signed personally by the criminal
appellant or litigant assigned counsel, as the case may be.
(b) Unless otherwise authorized by Departmental rule, an appeal that has
been perfected or a proceeding whereUnperfected Matters. The appellant,
petitioner or other party in the position of appellant may withdraw
unperfected appeals and requests for review, and original or transferred
proceedings in which issue has not been joined may be withdrawn and
discontinued by leave of the court upon the, by serving a notice of
withdrawal on all parties and filing it with the court of a written stipulation
of discontinuance signed by the parties or their attorneys and, in. In
criminal appeals and appeals inby defendants and in causes and matters in
which counsel has been assigned, by the appellant personally. Absent
such a stipulation, an appellant may move for permission to withdraw such
an appeal or proceeding.the notice shall be signed personally by the
criminal appellant or litigant assigned counsel, respectively.
(c) In circumstances other than those addressed in the foregoing
subsections (a) and (b), a cause or matter may be withdrawn or
discontinued only upon leave of court.
3. Notice of Change of Circumstances. The parties or their attorneys shall
immediately notify the court when there is a settlement of a matter or any issue
therein or when a matter or any issue therein has been rendered moot. The parties
or their attorneys shall likewise immediately notify the court if the matter should
not be calendared because of the death of a party, bankruptcy or other appropriate
event. AnyExcept in the circumstances in which leave of court is not required
under subsections (2)(a) and (b), above, any such notification shall be
accompanied or followed by an application for appropriate relief. Any party or
attorney who, without good cause shown, fails to comply with the requirements of
this subdivision may be subject to the imposition of sanctions.
H.

Docket or Case Management and Appellate Index Numbers.

All documents filed with the court shall prominently display the name of the court
of original instance, the index number or indictment number of the case in such court, if
any, and an Appellate Division docket or case management number, ifthe appellate
division index number once one is assigned.
I.

Rejection for Noncomplianceof Documents.

The clerk may reject any submission that does not comply with this Part, is
incomplete, is untimely, is not legible, or is otherwise unsuitable. The court may waive
compliance by any party with any provision of this Part.
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In accordance with CPLR 2101(f) and 2102(c), the court shall refuse to accept
documents for filing in causes and matters only under the following circumstances or as
otherwise provided by statute, Chief Administrator's rule or order of the court:
1. For a document filed subsequent to the assignment of an appellate index
number, the document does not bear an appellate index number on its cover or
initial page;
2. The petition for an original proceeding in the Appellate Division contains an
"et al." or otherwise does not contain a full caption;
3. The document is filed in the wrong court;
4. The document is not signed in accordance with section 130-1.1-a of the Rules
of the Chief Administrator and section 1.0(E) of this Part; or
5. The paper is e-filed in a cause or matter that the court has designated a hard
copy matter pursuant to section B of the E-Filing Rules of the Appellate Division.
The court shall signify the rejection of a document by use of an endorsement upon the
document indicating (a) the date of the rejection, (b) the reason for the rejection and, to
the extent applicable, (c) how long the party has to cure the rejection and (d) in what way
(if any) the rejection affects the timeliness of the filing and the subsequent schedule for
the cause or matter.
J.

SanctionsOfficial Record of the Court’s Proceedings.

An attorney or party who fails to comply with a rule or order of the court or who
engages in frivolous conduct shall be subject to such sanction as the court may impose.
The imposition of sanctions and costs may be made upon motion or upon the court’s own
initiative, after a reasonable opportunity to be heard. The court may impose sanctions
and/or costs upon a written decision setting forth the conduct on which the imposition is
made.
The official record of the court’s proceedings consists of the e-filed original of
documents filed by electronic means; and the hard copy original of documents filed in
hard copy.
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2.0

Initial Filings; Active Management of Causes; Settlement or Mediation Program

A.

Initial Filings.

As may be provided by Departmental rule, in such civil matters as the court shall
direct, counsel for the appellant or the petitioner shall file with the clerk of the court of
original instance and serve on all parties, together with the notice of appeal or transfer
order and the order or judgment appealed from, an initial informational statement
(preargument, request for appellate intervention, precalendar, or other statement) on a
form approved by the court and in such number as the court may direct. The clerk of the
court from which the appeal is taken shall promptly transmit to the Appellate Division the
informational statement and a copy of the notice of appeal or order granting leave or
transferal and the order or judgment appealed from.
In any civil cause or matter, counsel for the appellant, petitioner or party in the
role of appellant shall serve and file an initial information statement on a form approved
by the court and in such number as the court may direct, as follows:
1. On an appeal, motion for leave to appeal or request for review, as an
addendum to the notice of appeal, motion for leave or request for review,
respectively;
2. On an original proceeding, as an addendum to the petition; and
3. On a transferred proceeding, upon the court’s assignment of an appellate index
number.
B.

Active Management.

As may be provided by Departmental rule, the court may direct that any matter be
actively managed and may set forth a scheduling order specifying the time and manner of
expedited briefing.
C.

Settlement or Mediation Program.
1. The court may issue a notice in any settlement or mediation program directing
the attorneys for the parties, the parties themselves (unless the court excuses a
party’s personal presence), and such additional parties in interest as the court may
direct to attend a conference before such person as it may designate to consider
settlement, the limitation of issues and any other matter whichthat such person
determines may aid in the disposition of the appeal or resolution of the action or
proceeding. Attorneys and representatives who appear must be fully familiar with
the action or proceeding, and must be authorized to make binding stipulations or
commitments on behalf of the party represented.
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2. Counsel to any party may apply to the court by letter at any time requesting
such a conference. The application shall include a brief statement indicating why
a conference would be appropriate.
3. Upon the failure of any party, representative or counsel to appear for or participate in
a settlement or mediation conference, or to comply with the terms of a stipulation or
order entered following such a conference, the party or counsel may be subject to
sanctions.
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3.0

Motions.

A.

General.
1. Day and time returnable. Unless otherwise required by statute, rule or order of
the court or any justice thereof, every motion and every proceeding initiated in the
court shall be made returnable at 10:00 a.m. on any Monday (or, if Monday is a
legal holiday, the first business day of the week), and on such other days as the
court may direct.
2. Commencement; filing. AllThe originals of all motions initiated by notice of
motion shall be filed with the clerk at least one week before the return date. The
originals of all such papersMotion papers served in hard copy on any party shall
be filed, together with proof of service upon all parties entitled to notice.
Motionsserved in hard copy appended. Service and filing of motions initiated by
any other method shall be as directed by a justice of the court or a justice thereof.
3. The papers in support of every motion or application made before the appeal is
determined must contain a copy of the order, judgment or determination sought to
be reviewed, the decision, if any, and the notice of appeal or other paper which
first invoked the jurisdiction of the court, with proof of filing.
4. Notice and service of papers. Unless otherwise directed by the court, a motion
or application shall be served with sufficient notice to all parties as set forth in the
CPLR. In computing the notice period, the date upon which service is made shall
not be included.
5. Unless otherwise directed by Departmental rule, answeringAnswering and
reply papers. Answering and reply papers, if any, must be served within the time
prescribed by CPLR 2214(b) orunless otherwise directed by a justice of the court.
The originals thereof with proof of serviceof answering and reply papers must be
filed by 4:00 p10:00 a.m. of the business day preceding the day on which the
motion or application is returnable, unless, for good cause shown, they are
permitted to be filed at a later time. Answering and reply papers served in hard
copy on any party shall be filed with proof of service upon all parties served in
hard copy appended.
6. Cross motions. Cross motions shall be made returnable on the same date as
the original motion. A cross motion shall be served, either personally, by
overnight delivery service or by electronic means, and filed at least three business
days before the return date.are governed by CPLR 2215.
7. Motions shall be deemed submitted on the return date, and no further papers
shall be accepted for filing without leave of the court upon written application.
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8. Oral argument. Oral argument of motions is not permitted.
B.

Motions or Applications Whichthat Include Requests for Interim Relief.
1. Request for Interim Relief. As may be provided by Departmental rule, an
application or order to show cause presented for signature that includes a request
for a temporary stay or other interim relief pending determination of a motion, or
an application pursuant to CPLR 5704, must state, among other things:
(a) the nature of the motion or proceeding;
(b) the specific relief sought;
(c) the names, addresses, telephone numbers and (where known) email
addresses of the attorneys and counsel for all parties in support of and in
opposition to the motion or proceeding.
The party seeking relief as provided in this subdivision must give reasonable
notice to his or her adversary of the day and time when, and the location where,
the order to show cause or application will be presented and the relief (including
interim relief) being requested. The, unless the party seeking the relief includes
with its application an affidavit demonstrating that there will be significant
prejudice to that party from the giving of notice. Absent such affidavit, the order
to show cause or application must be accompanied by an affidavit or affirmation
stating the time, place and manner of such notification; by whom such notification
iswas given; if applicable, reasons for the non-appearance of any party; and, to the
extent known, the position taken by the opposing party.
2. Response. Unless otherwise ordered by the court, all papers in opposition to
any motion or proceeding initiated by an order to show cause or application shall
be filed with the clerk at or before 10:00 a.m. on the return date, and shall be
served by a method calculated to place the movant and other parties to the motion
in receipt thereof on or before that time. The originals of all such papers shall be
filed with the court. On the return date the motion or proceeding will be deemed
submitted to the court without oral argument.
3. Reply. Reply papers shall be permitted only by leave of the court.

C.

Permission to Appeal to the Appellate Division in a Civil Matter.
1. When Addressed to a Justice. An application to a justice of the court for
permission to appeal pursuant to CPLR 5701 (c) shall be made within the time
prescribed by CPLR 5513. The papers upon which such an application is made
must state whether any previous application has been made and, if so, to whom
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and the reason given, if any, for the denial of leave or refusal to entertain the
application, if that be the case.
2. When Addressed to the Court.
(a) Where leave of the court is required for an appeal to be taken to it, the
application for such leave must be made in the manner and within the time
prescribed by CPLR 5513 and 5516.
(b) The papers upon which an application for leave to appeal is made
must contain a copy of the order or judgment and decision, if any, of the
court below, a concise statement of the grounds of alleged error and a
copy of the order of the lower court denying leave to appeal, if any.
3. Motions for leave to appeal from an order of the Appellate Term.
(a) Where applicable, motions pursuant to CPLR 5703 for leave to appeal
from an order of the Appellate Term shall be made only after a denial of a
motion for leave to appeal made at the Appellate Term.
(b) Such motions shall contain a copy of the decisions, judgments, and
orders of the lower courts, including: a copy of the Appellate Term order
denying leave to appeal; a copy of the record in the Appellate Term if such
record shall have been printed or otherwise reproduced; and a concise
statement of the grounds of alleged error. If the application is to review an
Appellate Term order which either granted a new trial or affirmed the trial
court’s order granting a new trial, the papers must also contain the
applicant’s stipulation consenting to the entry of judgment absolute
against him or her in the event that this court should affirm the order
appealed from.
D.

Poor Person Relief.
1. All matters. An affidavit in support of a motionApplications for permission to
proceed as a poor person, with or without a request for assignment of counsel,
shall set forth the amount and sources of the movant’s income; that the movant is
unable to pay the costs, fees and expenses necessary to prosecute or respond in
the matter; whether trial counsel was assigned or retained; whether any other
person is beneficially interested in any recovery sought and, if so, whether every
such person is unable to pay such costs, fees and expenses; and such other
information as the court may require.be made in accordance with CPLR 1101.
The affidavit in support shall be filed under seal unless the court orders otherwise.
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2. Civil Matters.
(a) In a civil appeal or special proceeding, an affidavit in support of a motion for
permission to proceed as a poor person shall, in addition to meeting the requirements of
section D (1), set forth sufficient facts so that the merit of the contentions can be
ascertained (CPLR 1101 [a]). This subdivision has no application to appeals described in
Family Court Act § 1120 (a), SCPA 407 (1) and Judiciary Law § 35 (1).
(b) Applicants for poor person relief in civil matters shall comply with the service
requirements of CPLR 1101 (c).
2.3. Family Court Matters - Certification in lieu of motion. In appeals pursuant
to the Family Court Act, in lieu of a motion, an application for either permission
to proceed as a poor person or for permission to proceed as a poor person and
assignment of counsel may be made by trial counsel assigned pursuant to 262 of
the FCA or the attorney for the child, as appropriate, by filing with the clerk a
certification of continued indigency and continued eligibility for assignment of
counsel pursuant to Family Court Act § 1118. Counsel shall attach to the
certification a copy of the order from which the appeal is taken, together with the
decision, if any, and a copy of the notice of appeal with proof of service and
filing.
4. Criminal Matters. In a criminal appeal, an affidavit in support of a motion for
permission to proceed on appeal as a poor person shall, in addition to meeting the
requirements of section D (1), set forth the following: the date and county of conviction;
whether the defendant is at liberty or in custody; the name and address of trial counsel;
whether trial counsel was appointed or retained and, if retained, the source of the funds
for such retention and an explanation as to why similar funds are not available to retain
appellate counsel; whether the defendant posted bail during the trial proceedings; and, if
bail was posted and the defendant is currently in custody, an explanation as to why the
funds used to post such bail are not available to retain appellate counsel.
E.

Admission Pro Hac Vice.

An attorney and counselor-at-law or the equivalent may apply for permission to
appear pro hac vice with respect to a particular matter pending before the court pursuant
to 22 NYCRR 520.11 by providing an affidavit stating that the applicant is a member in
good standing in all the jurisdictions in which the applicant is admitted to practice and
that the applicant is associatedwill appear together with a member in good standing of the
New York bar, which member shall be the attorney of record in the matter. The applicant
shall attach to the affidavit an original certificate of good standing from the court or other
body responsible for regulating admission to the practice of law in the state in which the
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applicant maintains his or her principal office for the practice of law. The New York
attorney of record in the matter shall provide an affirmation in support of the application.
F.

Leave to File Amicus Curiae Brief.
1. A person who is not a party to an appeal or proceeding may make a motion to
serve and file an amicus curiae brief. An affidavit or affirmation in support of the
motion shall briefly set forth the issues to be briefed and the movant’s interest in
the issues, and shall include six copies ofappend the proposed amicus curiae brief
unless otherwise directed by the court. The proposed brief may not duplicate
arguments made by a party to the appeal or proceeding.
2. A movant shall make its motion returnable no later than 21 days after the date
on which the last brief of a party is due.
3. In orders granting leave to file an amicus curiae brief, the court shall indicate a
date by which additional hard copies of the brief are to be submitted and the
number of such copies required.
4. Unless otherwise permitted by the court, a person granted permission to file an
amicus curiae brief shall not be entitled to oral argument.
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4.0

Perfecting Appeals.

A.

Methods.

Unless the court directs that an appeal be perfected in a particular manner, an
appellant may elect to perfect an appeal upon a reproduced full record (CPLR 5528 [a]
[5]); by the appendix method (CPLR 5528 [a] [5]); upon an agreed statement in lieu of
record (CPLR 5527); or, where authorized by statute or this Part or order of the court,
upon a record consisting of the original papers.
1. Reproduced Full Record. If the appellant elects to proceed on a reproduced
full record on appeal, the record shall be printed or otherwise reproduced as
provided in sections 4.0 (B) and (C) of this Part.
2. Appendix Method.
(a) Unless otherwise directed by Departmental rule, an appellant who
elects to proceedin an appeal prosecuted by the appendix method shall
provide the court with a single bound copy of the reproduced full record.,
either:
(i) the appellant shall subpoena from the clerk of the court from
which the appeal is taken all the papers constituting the record on
appeal, and shall cause them to be filed with the clerk of this court
prior to the filing of the briefs; or
(ii) the parties or their attorneys may stipulate to the correctness of
the contents of the record.
(b) The appendix shall be printed or otherwise reproduced as provided in
sections 4.0 (B) and (C) of this Part, and shall be bound separately or, if
permitted by the court, bound with the brief.
3. Agreed Statement in Lieu of Record Method. If the appellant elects to proceed
by theupon an agreed statement method in lieu of record method, the statement
shall be reproduced as a joint appendix as provided in sections 4.0 (B) and (C) of
this Part. The statement required by CPLR 553l shall be appended.
4. Original Record.
(a) The following appeals may be perfected upon the original record,
including a properly settled transcript of the trial or hearing, if any:
(i) appeals from the Family Court;
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(ii) appeals under the Election Law;
(iii) appeals under the Human Rights Law (Executive Law § 298);
(iv) appeals where the sole issue is compensation of a judicial
appointee;
(v) appeals under Correction Law §§ 168-d (3) and 168-n (3);
(vi) appeals from the Appellate Term, where the matter was
perfected on an original record at the Appellate Term;
(vii) other appeals where an original record is authorized by
statute; and
(viii) appeals where permission to proceed upon the original
record has been authorized by the court.
(b) Unless otherwise directed by the court, when an appeal is perfected
upon the original record, the parties shall proceed by one of the following
methods, as provided by court rule:
(i) the appellant shall subpoena from the clerk of the court from
which the appeal is taken all the papers constituting the record on
appeal, and shall cause them to be filed with the clerk of this court
prior to the filing of the briefs; or
(ii) the parties or their attorneys may stipulate to the correctness of
the contents of the complete record (CPLR 5532), provided that, if
they are unable to so stipulate, the contents of the record shall be
settled by the court from which the appeal is taken.
B.

Reproduction of Records, Appendices and Briefs.
1. Compliance with the CPLR. Briefs, appendices and reproduced full records
shall comply with the requirements of CPLR 5528 and 5529, and reproduced full
records shall, in addition, comply with the requirements of CPLR 5526.
2. Method of Reproduction. Briefs, records and appendices shall be reproduced
by any method that produces a permanent, legible, black image on white paper or
the digital equivalent thereof. Use of recycled paper and reproduction on both
sides of the paper is encouraged for hard copy filings and submissions.
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3. Paper Quality, Size and Binding. Paper shall be of a quality approved by the
chief administrator of the courts and shall be opaque, unglazed, white in color and
measure 11 inches along the bound edge by 81/2 inches. RecordsIn addition to
meeting the requirements of CPLR 5529, documents filed or submitted in hard
copy shall be printed on paper that is opaque and unglazed. Hard copy records,
appendices and briefs shall be bound on the left side in a manner that shall keep
all the pages securely together; however, binding by use of any metal fastener or
similar hard material that protrudes or presents a bulky surface or sharp edge is
prohibited. RecordsHard copy records and appendices shall be divided into
volumes not to exceed two inches in thickness.
4. Designation of Parties. The parties to all appeals shall be designated in the
record and briefs by adding the word “Appellant,” “Respondent,” etc., as the case
may be, following the party’s name, e.g., “Plaintiff-Respondent,” “DefendantAppellant,” “Petitioner-Appellant,” “Respondent-Respondent,” etc. Parties who
have not appealed and against whom the appeal has not been taken shall be listed
separately and designated as they were in the trial court, e.g., “Plaintiff,”
“Defendant,” “Petitioner,” “Respondent.” In appeals from the Surrogate’s Court
or from judgments on trust accountings, the caption shall contain the title used in
the trial court including the name of the decedent or grantor, followed by a listing
of all parties to the appeal, properly designated. In proceedings and actionscauses
and matters originating in this court, the parties shall be designated “Petitioner”
and “Respondent” or “Plaintiff” and “Defendant.”
5. DocketAppellate Division Index Number. The cover of all records, briefs and
appendices shall display the appellate division docketindex number assigned to
the cause, or such other identifying number as the court shall direct,matter in the
upper right-hand portion opposite the title.
C.

Form and Content of Records and Appendices; Exhibits
1. Format. Records and appendices shall contain accurate reproductions of the
papers submitted to the court of original instance, formatted in accordance with
the practice in that court. Reproductions may be slightly reduced in size to fit the
page and to accommodate the page headings required by CPLR 5529 (c),
provided, however, that such reduction does not significantly impair readability.
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2. Reproduced Full Record. TheA hard copy reproduced full record shall be
bound separately from the brief, and an e-filed reproduced full record shall be a
separate digital file from the brief. The reproduced full record shall contain the
items set forth in CPLR 5526, and shall contain in the following order so much of
the following items as shall be applicable to the particular cause or matter:
(a) A cover which shall contain the title of the actioncause or
proceedingmatter on the upper portion, and, on the lower portion, the
names, addresses, telephone numbers and email addresses of the attorneys,
the county clerk’s index or file number, the docket or other identifying
number or numbers used in the court from which the appeal is taken, and
the superior court information or indictment number;
(b) The statement required by CPLR 553l;
(c) A table of contents which shall list and briefly describe each paper
included in the record. The part of the table relating to the transcript of
testimony shall separately list each witness and the page at which direct,
cross, redirect and recross examinations begin. The part of the table
relating to exhibits shall concisely indicate the nature or contents of each
exhibit and the page in the record where it is reproduced and where it is
admitted into evidence;
(d) The notice of appeal or order of transfer, judgment or order appealed
from, judgment roll, corrected transcript or statement in lieu thereof,
relevant exhibits and any opinion or decision in the cause;
(e) An affirmation, certification, stipulation or order, settling the
transcript pursuant to CPLR 5525;
(f) A stipulation or order dispensing with reproducing exhibits, as
provided in subsection 3.
(g) The appropriate certification or stipulation pursuant to section 4.0 (C)
(78) of this Part.
3. Exhibits. The parties may stipulate to dispense with reproduction of exhibits
in the full reproduced record on grounds that (i) the exhibits are not relevant or
necessary to the determination of an appeal, and will not be cited in the parties’
papers; or (ii) the exhibits, though relevant and necessary, are of a bulky or
dangerous nature, and will be kept in readiness and delivered to the court on
telephone notice.
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4. Appendix.
(a) The appendix shall contain those portions of the record necessary to
permit the court to fully consider the issues which will be raised by the
appellant and the respondent including, where applicable, at least the
following:
(i) notice of appeal or order of transfer;
(ii) judgment, decree or order appealed from;
(iii) decision and opinion of the court or agency, and report of a
referee, if any;
(iv) pleadings, and in a criminal case, the indictment or superior
court information;
(v) material excerpts from transcripts of testimony or from papers
in connection with a motion. Such excerpts must contain all the
testimony or averments upon which the appellant relies and upon
which it may be reasonably assumed the respondent will rely.
Such excerpts must not be misleading or unintelligible by reason of
incompleteness or lack of surrounding context;
(vi) copies of relevant exhibits, including photographs, to the
extent practicable;
(vii) if pertinent, a statement identifying bulky, oversized or
dangerous exhibits relevant to the appeal, as well as identifying the
party in custody and control of each exhibit; and
(viii) the appropriate certification or stipulation pursuant to
paragraph six of this subdivision.
(b) The appendix shall have a cover complying with section 4.0 (C) (2)
(a) of this Part and shall contain the statement required by CPLR 553l and
a table of contents.
(c) The court may require such other contents in an appendix in a criminal
cause as it deems appropriate.
5. Condensed Format of Transcripts Prohibited. No record or appendix may
contain a transcript of testimony given at a trial, hearing or deposition that is
reproduced in condensed format such that two or more pages of transcript in
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standard format appear on one page, unless the transcript was submitted in that
format to the court from which the appeal is taken.
6. Settlement of Transcript or Statement. Regardless of the method used to
prosecute any civil cause, if the record contains a transcript of the stenographic
minutes of the proceedings or a statement in lieu of such transcript, such transcript
or statement must first be either stipulated as correct by the parties or their
attorneys or settled pursuant to CPLR 5525.
7. Sealed Records. Records necessary for review of any cause or matter that
were sealed by an order of the court from which a cause or matter was appealed,
transferred or remanded shall be filed in the same number as the record or
appendix, in a separate hard copy volume that otherwise complies with
specifications for a record or appendix in these rules and includes immediately
following the table of contents a copy of each order that directs sealing of any of
the documents contained in the volume. The cover of such volume shall be
prominently marked at the top as “Sealed by Court Order.” Sealed records are to
be tendered for filing in a separate envelope which shall indicate on the outside
thereof the title of the cause or matter, the appellate index number and the name
of the attorney filing the volume, and shall state that it contains documents
submitted under seal in connection with the specific cause or matter. Proof of
service of one copy of the sealed volume shall be submitted simultaneously with
the filing. Reference to documents contained in a sealed volume shall be
designated with the prefix SR or SA for records or appendixes, respectively.
Such records shall be destroyed after conclusion of the cause or matter in the
Appellate Division unless the party retrieves the documents within 30 days of the
decision.
8.7. Certification of Record. Unless otherwise directed by Departmental rule, a
reproduced full record shall be certified either by: (a) a certificate of the
appellant’s attorney pursuant to CPLR 2l05; (b) a certificate of the proper clerk;
(c) settlement of the record; or (d) a stipulation in lieu of certification pursuant to
CPLR 5532. TheWhen filed in hard copy, the reproduced copy containing the
signed original certification or stipulation shall be marked “Original.” A party
may move to waive certification pursuant to this rule for good cause shown, and
shall include with the motion a copy of the proposed record or appendix.
9.8. Certification of Appendix. The court may direct certification of the
appendix by Departmental rule.
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D.

Form and Content of Briefs.
1. Cover. The cover shall set forth the title of the action or proceeding. The
upper right-hand section shall contain a notation stating: whether the cause is to
be argued or submitted; if it is to be argued, the time actually required for the
argument; and the name of the attorney who will argue. The lower right-hand
section shall contain the name, address, telephone number and email address of
the attorney filing the brief and shall indicate whom the attorney represents.
2. Appellant’s Brief. The appellant’s brief shall contain, in the following order:
(a) a table of contents, which shall include (i) a list of point headings and
(ii) the contents of the appendix, if it is not bound separately, with
references to the initial page of each paper printeddocument included and
of the direct, cross and redirect examination of each witness;
(b) a table of cases (alphabetically arranged), statutes and other
authorities, indicating the pages of the brief where they are cited;
(c) a concise statement, not exceeding two pages, of the questions
involved, set forth separately and followed immediately by the answer, if
any, of the court from which the appeal is taken;
(d) a concise statement of the nature of the case and of the facts which
should be known to determine the questions involved, with appropriate
citations to the reproduced record, appendix, or original record or agreed
statement in lieu of record;
(e) the argument for the appellant, which shall be divided into points by
appropriate headings distinctively printed;
(f) a statement certifying compliance with printing requirements under
this Part, on a form approved by the court, as set forth in section 4.0 (D)
(10).
3. Respondent’s Brief. The respondent’s brief shall conform to the requirements
of section 4.0 (D) (2) of this Part, except that a counterstatement of the questions
involved or a counterstatement of the nature and facts of the case shall be
included only if the respondent disagrees with the statement of the appellant.
4. Reply Brief. Any reply brief of the appellant or cross appellant shall conform
to the requirements of section 4.0 (D) (2) of this Part, without repetition. AAn
appellant’s reply in a cross appeal shall include the points of argument in response
to the cross appeal.
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5. Sur-reply Brief. Absent leave of the court, sur-reply briefs shall not be
permitted.
6. Computer-generated briefs.
(a) Briefs prepared on a computer shall be printed in either a serifed,
proportionally spaced typeface such as Times Roman, or a serifed,
monospaced typeface such as Courier. Narrow or condensed typefaces
and/or condensed font spacing may not be used. Except in headings, and
in quotations of language that appears in such type in the original source,
words may not be in bold type or type consisting of all capital letters.
(i) Briefs set in a proportionally spaced typeface. The body of a
brief utilizing a proportionally spaced typeface shall be printed in
14-point type, but footnotes may be printed in type of no less than
12 points.
(ii) Briefs set in a monospaced typeface. The body of a brief
utilizing a monospaced typeface shall be printed in 12-point type
containing no more than 101/2 characters per inch, but footnotes
may be printed in type of no less than 10 points.
(b) Length. Computer-generated appellants’ and respondents’ briefs shall
not exceed 14,000 words, and reply and amicus curiae briefs shall not
exceed 7,000 words, inclusive of point headings and footnotes and
exclusive of signature blocks and pages containing the table of contents,
table of citations, proof of service, certificate of compliance, or any
authorized addendum containing statutes, rules, regulations, etc.
7. Typewritten briefs. Typewritten briefs shall be neatly prepared in clear type of
no less than elite in size and in a pitch of no more than 12 characters per inch.
The original of the brief shall be signed and filed as one of the number of copies
required by section 5.0 of this Part. Typewritten appellants’ and respondents’
briefs shall not exceed 50 pages and reply briefs and amicus curiae briefs shall not
exceed 25 pages, exclusive of pages containing the table of contents, table of
citations, proof of service, certificate of compliance, or any authorized addendum
containing statutes, rules, regulations and like materials.
8. Margins, line spacing and page numbering of computer-generated and
typewritten briefs. Computer-generated and typewritten briefs shall have margins
of one inch on all sides of the page. Text shall be double-spaced, but quotations
more than two lines long may be indented and single-spaced. Headings and
footnotes may be single-spaced. Pages shall be numbered consecutively.
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9. Handwritten briefs. Self-represented litigants and persons filing pro se
supplemental briefs may serve and file handwritten briefs. Such briefs shall be
neatly prepared in cursive script or hand printing in black or blue ink.
Handwritten appellants’ and respondents’ briefs shall not exceed 50 pages and
reply briefs and amicus curiae briefs shall not exceed 25 pages, exclusive of pages
containing the table of contents, table of citations, proof of service, certificate of
compliance or any authorized addendum containing statutes, rules, regulations
and like materials. Pages shall be numbered consecutively. The submission of
handwritten briefs is not encouraged. If illegible, handwritten briefs may be
rejected for filing by the clerk.
10. Printing Specifications Statement. Every brief, except those that are
handwritten, shall have at the end thereof a printing specifications statement,
stating that the brief was prepared either on a typewriter, a computer or by some
other specified means. If the brief was typewritten, the statement shall further
specify the size and pitch of the type and the line spacing used. If the brief was
prepared on a computer, the statement shall further specify the name of the
typeface, point size, line spacing and word count. A party preparing the statement
may rely on the word count of the processing system used to prepare the brief.
The signing of the brief in accordance with section 130-1.1-a (a) of this Title shall
also be deemed the signer’s representation of the accuracy of the statement.
11. The court may authorize addenda to the brief by Departmental rule or order.
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5.0

Time, Number and Manner of Filing of Records, Appendices and Briefs.

A.

Appellant’s Filing.
1. Except where the court has directed that an appeal be perfected by a particular
time, an appellant shall file with the clerk within six months of the date of the
notice of appeal is taken:
(a) if employing the reproduced full record method, anthe original and
five paper copies of a reproduced full record, an and the original and five
paper copies of appellant’s brief, and one electronic copy of the record and
brief, with proof of service of one paper copy of the record, one paper
copy of the brief, and one electronic copy of the record and the brief upon
each other party to the appeal; or
(b) if employing the appendix method, anthe original and five paper
copies of aof the brief and appendix, one electronic copy of the record,
brief and appendix, and, unless otherwise directed by the court, one paper
copy of the record, with proof of service of one paper copy and one
electronic copy of a brief and appendix upon each other party to the
appeal; or; or
(c) if employing the agreed statement method, anthe original and five
paper copies of the agreed statement in lieu of record as provided in CPLR
5527, an original and five paper copies of a brief, and one electronic copy
of the agreed statement and the brief, with proof of service of one paper
copy and one electronic copy of the agreed statement and brief upon each
other party to the appeal. and the original of the brief; or
(d) if proceeding on the original record, the original of the brief.
In addition to the originals required in this subsection A(1), the appellant also
shall submit 6 additional hard copies of the brief and, as applicable, of the
reproduced full record, appendix or statement in lieu.
2. Extension of time to perfect appeal. The parties may stipulate, or in the
alternative an appellant may apply by letter, on notice to all parties, to extend the
time to perfect an appeal up to 60 days. Any such stipulation must be filed with
the court. The appellant may thereafter apply by letter, on notice to all parties, to
extend the time to perfect by up to an additional 30 days. Any further application
for an extension of time to perfect the appeal must be made by motion.
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B.

Respondent’s Filing.

Unless otherwise directed by Departmental rule or court order, the respondent on
an appeal shall file with the clerk within 30 days of the date of service of the appellant’s
papers:
1. under the full record method, anthe agreed statement method or on the original
and five paper copies and one electronic copyrecord, the original of the
respondent’s brief, with proof of service of one paper copy and one electronic
copy of the brief upon each party to the appeal; or
2. under the appendix method, anthe original and five paper copies and one
electronic copy of respondent’s brief and appendix, if any, with proof of service
of one paper copy and one electronic copy of the brief and appendix, if any, upon
each party to the appeal; or.
3. under the agreed statement method, an original and five paper and one electronic
copy of respondent’s brief, with proof of service of one paper copy and one electronic
copy of the brief upon each party to the appeal.
In addition to the originals required in this subsection B, the respondent also shall submit
6 additional hard copies of the brief and, as applicable, of its appendix.
C.

Appellant’s Reply.
Unless otherwise directed by Departmental rule or court order, the appellant on an
appeal shall file with the clerk, within 10 days of the date ofafter service of the
respondent’s papers, an original and five paper and one electronic copy of the
appellant’s reply brief, with proof of service of one paper copy and one electronic
copy of the brief upon each party to the appeal.. In addition to the original
required in this subsection C, the appellant also shall submit 6 additional hard
copies of its reply brief.

D.

Additional Copies of Papers; Electronic Copies in Matters Not Subject to
Electronic Filing.
1. Additional Copies of Papers. The court may direct the parties to file additional
copies of briefs, records, appendices or other papers in any matter.
2. Electronic Copies. In matters not subject to electronic filing pursuant to this
Part, the requirement of filing or service of an electronic copy of a brief, record,
appendix, or other paperdocument shall be satisfied through delivery of such
documentsthereof as directed by Departmental order.
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E.

Cross Appeals; Concurrent Appeals from Single Order or Judgment;
Consolidation of Appeals from Multiple Orders or Judgments.
1. Cross appeals. Unless otherwise directed by Departmental rule, in the case of
cross appeals:
(a) the first filer of a notice of appeal shall be denominated as appellant
and shall be responsible for perfecting the appeal;
(b) the answering brief shall be filed and served within 30 days after
service of the first brief and shall include the points of argument on the
cross appeal;
(c) an appellant’s reply brief shall be filed and served within 1030 days
after service of the answering brief and shall include the points of
argument in response on the cross-appeal; and
(d) a reply brief to the cross appeal may be filed and served within 10
days after service of appellant’s reply brief.
2. Concurrent appeals from a single order or judgment. Unless otherwise
directed by Departmental rule, when two or more parties appeal from a single
order or judgment, the appellants shall perfect the appeals together, without
motion, in the period measured from the date of the latest notice of appeal is
taken. The appellants shall file a joint record or joint appendix certified as
provided in section 4.0 (C) (6) of this Part and shall share equally the cost of that
record or appendix.
3. Appeals from multiple orders or judgments. Unless otherwise directed by
Departmental rule, when an appellant takes appeals from multiple orders and
judgments arising out of the same action or proceeding, the appellant may perfect
the appeals together, without motion and upon a single record or appendix,
provided that each appeal is perfected in a timely manner pursuant to this Part.
Unless the court so orders or the parties so stipulate, one party may not perfect an
appeal taken by another party.
4. AbsentExcept for proceedings subject to an order of the courtissued pursuant
to CPLR 602(a), appeals from orders or judgments in separate actions or
proceedings cannot be consolidated absent an order of the court but may, upon
written request of a party, be scheduled by the court to be heard together on the
same day.
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F.

Extensions of Time to File and Serve Responsive Briefs.

Except where the court has directed that answering or reply briefs be served and
filed by a particular time, an extension of time to serve and file such briefs may be
obtained as follows:
1. By initial stipulation or application. Unless otherwise directed by
Departmental rule, the parties may stipulate or apply by letter on notice to all
parties to extend the time to file and serve an answering brief by up to 30 days,
and to file a reply brief by up to 10 days. Not more than one such stipulation or
application per perfection or filing shall be permitted. A stipulation shall not be
effective unless promptly filed with the court. Any further application must be
made by motion.
2. By motion. A party may move to extend the time to file and serve a brief.
G.

Leave to File Oversized Brief.

An application for permission to file an oversized brief shall be made to the clerk
by letter stating the number of words or pages by which the brief exceeds the limits set
forth in this section and the reasons why submission of an oversized brief is necessary.
The letter shall be accompanied by a copy of the proposed brief and printing
specifications statement. In the event the application is denied, the court shall endorse on
the application any new date by which the brief must be filed and in what way (if any)
such new date affects the subsequent schedule for the cause or matter.
H.

Constitutionality of State Statute.

Where the constitutionality of a statute of the State is involved on an appeal in
which the State is not a party, the party raising the issue shall serve a copy of the brief
upon the Attorney General of the State of New York, and file proof of service with the
court. The Attorney General may thereupon intervene in the appeal.
I.

Dismissal of a Matter.
1. Civil Matters. Unless otherwise directed by Departmental rule or order of the
court, in the event that an appellant fails to perfect a civil matter within six
months ofafter the date on which the appeal was taken or the date of the notice of
appeal, the order of transfer, or the order granting leave to appeal was entered, as
extended by stipulation of the parties or order of the court pursuant to section 5.0
(A) (2) of this Part, if any, the matter shall be deemed dismissed without further
order.
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2. Criminal Matters. The court upon its own motion or the motion of a
respondent may dismiss a criminal appeal pursuant to CPL 470.60.
J.

Motion to Vacate Dismissal.

When an appeal or proceeding has been deemed dismissed pursuant to section 5.0
(I) (1) or by order of the court for failure to perfect, a motion to vacate the dismissal may
be made within one year of the date of the dismissal. In support of the motion, the
movant shall submit an affidavit setting forth good cause for vacatur of the dismissal, an
intent to perfect the appeal or proceeding within a reasonable time, and sufficient facts to
demonstrate a meritorious appeal or proceeding.
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6.0

Additional Rules Relating to Criminal Appeals.

A.

Poor Person Relief and Assigned Counsel.
1. Continuation of eligibility for assigned counsel on appeal. Where a sentencing
court has granted a defendant’s application for poor person relief on appeal
pursuant to CPL 380.55, the Appellate Division may, upon receipt of a properly
filed notice of appeal and a copy of the order, assign appellate counsel or provide
other relief without the need for further motion or application.
2. Continuation of assigned counsel in People’s appeal. Unless otherwise
ordered by the court, a defendant represented in the superior court by assigned
counsel shall continue to be represented by that counsel on an appeal taken by the
People.

B.

Application for Certificate Granting Leave to Appeal in a Criminal Matter.
1. An application for a certificate granting leave to appeal to the Appellate
Division shall
(a) be made, in writing, within 30 days after service of the order upon the
applicant;
(b) provide 15 days’ notice to the District Attorney;
(c) be filed with proof of service; and
(d) be submitted without oral argument.
2. The moving papers for a certificate granting leave to appeal shall be addressed
to the court for assignment to a justice, shall state that no prior application for
such certificate has been made, and shall set forth:
(a) the return date;
(b) the name and address of the party seeking leave to appeal and the
name of the District Attorney;
(c) the indictment number; and
(d) the questions of law or fact which ought to be reviewed.
3. The moving papers must include:
(a) a copy of the order sought to be reviewed;
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(b) a copy of the decision of the court below or a statement that there was
none; and
(c) a copy of all papers filed with the trial court.
4. Answering papers or a statement that there is no opposition to the application
shall be served and filed not later than one business day before the return date
stated in the application.
C.

Exhibits.

If required by the court in a criminal appeal, in lieu of submitting original
physical exhibits (e.g., weapons or contraband) to the court, the appellant may file a
stipulation of the parties identifying the particular exhibits, identifying the party in
custody and control of each exhibit and providing that each exhibit shall be made
available to the court upon the request of the clerk.
D.

Briefs.

There shall be included at the beginning of the main brief submitted by an
appellant in any criminal cause a statement setting forth the order or judgment appealed
from; the sentence imposed, if any; whether an application for a stay of execution of
judgment pending determination of the appeal was made and, if so, the date of such
application; whether an order issued pursuant to CPL 460.50 is outstanding, the date of
such order, the name of the judge who issued it and whether the defendant is free on bail
or on his or her own recognizance; and whether there were codefendants in the trial court,
the disposition with respect to such codefendants, and the status of any appeals taken by
such codefendants. Briefs in criminal appeals shall otherwise conform to the
requirements of section 4.0 (D) of this Part. Assigned counsel shall file proof of mailing
of a copy of briefs filed on behalf of a defendant to the defendant at his or her last known
address.
E.

Expedited appeal of an order reducing an indictment or dismissing an indictment
and directing the filing of a prosecutor’s information.

At the request of either party, the court shall give preference to the hearing of an
appeal from an order reducing an indictment or dismissing an indictment and directing
the filing of a prosecutor’s information (CPL 210.20 (6) (c); 450.20 (1-a); 450.55), and
shall determine the appeal as expeditiously as possible. The appellant’s brief in such an
appeal shall include an appendix containing a copy of the notice of appeal, the
indictment, the order appealed from and any underlying decision. The respondent’s brief
may also include an appendix, if necessary. The appellant shall file, separate from the
appendix, one copy of the grand jury minutes under seal.
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F.

Application for Withdrawal of Assigned Appellate Counsel Pursuant to Anders v
California (386 US 738 [1967]).

Unless otherwise directed by Departmental rule, where assigned appellate counsel
files a brief pursuant to Anders v California, counsel shall additionally file proof that the
following were mailed to the defendant at his or her last known address: (1) a copy of the
brief, and (2) a copy of a letter to the defendant advising that he or she may file a pro se
supplemental brief and, if he or she wishes to file such a brief, that he or she must notify
the court no later than 30 days after the date of mailing of counsel’s letter of the intention
to do so.
G.

Pro Se Supplemental Briefs in Criminal Appeals Involving Assigned Counsel.

Unless otherwise directed by Departmental rule, where assigned appellate counsel
does not file a brief pursuant to Anders v California, a defendant wishing to file a pro se
supplemental brief must move for permission to do so not later than 30 days after the date
of mailing to the defendant of a copy of the brief prepared by counsel. The affidavit in
support of the motion shall briefly set forth the points that the defendant intends to raise
in the supplemental brief.
H.

Appeal From an Order Concerning a Grand Jury Report.

The mode, time and manner for perfecting an appeal from an order accepting a
report of a grand jury pursuant to CPL 190.85 (1) (a), or from an order sealing a report of
a grand jury pursuant to CPL 190.85 (5), shall be in accordance with the provisions of
this Part governing appeals in criminal cases. An appeal from such an order shall be a
preferred cause. The record, briefs and other papers on such an appeal shall be sealed
and not be available for public inspection except as permitted by CPL 190.85 (3).
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7.0

Additional Rules Relating to Appeals and Proceedings.

A.

Transferred Proceedings.
1. Transferred CPLR Article 78 Proceedings. Unless otherwise directed by
Departmental rule, a proceeding commenced pursuant to CPLR article 78 and
transferred to the court shall be treated in the same manner as an appeal, with the
time to perfect measured from the date of the order of transfer, and may be
prosecuted upon any method permitted under section 4.0 of this Part.
2. Transferred Human Rights Law Proceedings (Executive Law § 298).
(a) A proceeding under the Human Rights Law which is transferred to the
court for disposition shall be prosecuted upon the original record, which
shall contain:
(i) copies of all papers filed in the Supreme Court;
(ii) the decision of the Supreme Court, or a statement that no
decision was rendered;
(iii) the order of transfer; and
(iv) the original record before the State Division of Human Rights,
including a copy of the transcript of the public hearing.
(b) In all other respects every proceeding so transferred shall be governed
by this Part in the same manner as an appeal, with the time to perfect
measured from the date of the order of transfer.
(c) In the event that the original record that was before the State Division
of Human Rights was not previously submitted to the Supreme Court, the
Division shall file the original record with the Appellate Division within
45 days after entry of, or service upon it of, a copy of the order of transfer.

B.

Original Special Proceedings.
1. Return date. Unless otherwise required by statute or court directive, original
special proceedings commenced in the Appellate Division, including original
proceedings pursuant to CPLR article 78, shall be made returnable at 10:00 a.m.
on any Monday or on such other days as the court may direct, with a return date
not less than 20 days after service of the notice of verified petition and petition on
each respondent.
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2. Necessary papers.
(a) Unless otherwise directed by statute or by Departmental rule, a
petitioner shall file the original and an electronic copy of the notice of
petition or order to show cause, theof the petition and accompanying
documents, and shall pay the filing fee as required by CPLR 8022.
(b) Proof of service of a paperhard copy of the notice of petition (or order
to show cause) and the petition on each respondent shall be filed not later
than 15 days after the applicable statute of limitations has expired (see
CPLR 306-b).
(c) Each respondent shall file and serve one paper and one electronic
copythe original of an answer or other lawful response, as well as one
paper and one electronic copy of thethe record before the respondent, the
transcript of the hearing, if any, and the determination and findings of the
respondent.
3. Briefs and Record on Review in Certain Matters. Following the filing of an
answer, the court or the clerk may set a schedule for briefing of an original
proceeding by order or Departmental rule, and may direct that the pleadings be
bound and filed with the court in the manner of a record on review in the
following matters:
(a) Eminent Domain Procedure Law § 207;
(b) Public Service Law §§ 128 or 170;
(c) Labor Law § 220;
(d) Public Officers Law § 36; and
(e) Real Property Tax Law § 1218.
C.

Annexation Proceedings.

Annexation proceedings shall be prosecuted as set forth in General Municipal
Law article 17.
D.

Election Appeals.

Appeals in proceedings brought pursuant to any provision of the Election Law
shall be prosecuted upon the original record, pursuant to a scheduling directive of the
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court or clerk, with the filing and service of briefs in such number and manner as the
court shall direct.
E.

Workers’ Compensation.

An appeal from a decision of the Workers’ Compensation Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial Department, in
accordance with the rules established by that court.
F.

Unemployment Insurance.

An appeal from a decision of the Unemployment Insurance Appeal Board shall be
prosecuted exclusively before the Appellate Division, Third Judicial Department, in
accordance with the rules established by that court.
G.

Appeals of Compensation Awards to Judicial Appointees.

If the sole issue sought to be reviewed on appeal is the amount of compensation
awarded to a judicial appointee (i.e., referee, arbitrator, guardian, guardian ad litem,
conservator, committee of the person or a committee of the property of an incompetent or
patient, receiver, person designated to perform services for a receiver, such as but not
limited to an agent, accountant, attorney, auctioneer or appraiser, person designated to
accept service), the cause may be prosecuted as an appeal or, unless not permitted by the
court, may be prosecuted by motion. In such event, the review may be had on the
original record, and briefs may be filed at the option of the parties.
H.

Appeals from the Appellate Term.

When the court has made an order granting leave to appeal from an order of the
Appellate Term in the First or Second Judicial Department, the appellant shall file with
the clerk of the Appellate Term a copy of the order. Thereafter the appeal may be
brought on for argument by the filing of briefs in the same manner as any other cause.
I.

Submitted facts (CPLR 3222).

An original agreed statement of facts in an action submitted to the court pursuant
to CPLR 3222 shall be filed in the office of the county clerk, and a copy shall be
appended to appellant’s brief together with a statement required by CPLR 5531. Briefs
shall be served and filed in the manner and in accordance with the time requirements
prescribed by section 5.0 of this Part.
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8.0

Calendar Preference; Calendar Notice; Oral Argument; Post-Argument
Submissions

A.

Calendar Preference.
1. By letter. A party seeking and entitled by law to a preference in the hearing of
an appeal shall provide prompt notice by letter to the court setting forth the basis
for such preference.
2. By motion. A party not entitled to a preference by law may move for a
calendar preference for good cause shown.

B.

Calendar Notice.

Notification that a cause has been placed on the calendar shall be published on the
court’s website. The court may also arrange for publication of such notice in a daily law
journal or other newspaper or periodical regularly published within the Judicial
Department.
C.

Oral Argument.
1. Oral Argument Generally. Oral argument shall be permitted unless proscribed
by Departmental rule. Parties who do not file a brief on appeal shall not be
permitted to argue a cause.
2. Oral Argument by Permission. Where oral argument is proscribed by rule, a
party may seek leave of the court therefor by filing of a letter application, on
notice to all parties, or by motion where required by the court, within 7 days of
the filing of the respondent’s main brief. The application or motion shall specify
the reasons why oral argument is appropriate and the amount of time requested.
3. Failure to Request Oral Argument. In the event that any party’s main brief
shall fail to set forth the appropriate notations indicating that the cause is to be
argued and the time required for argument, the cause will be deemed to have been
submitted without oral argument by that party.
4. Failure to Appear for Oral Argument. Where counsel or a self-represented
litigant fails to appear timely for oral argument, the matter shall be deemed to
have been submitted without oral argument by that party.
5. Rebuttal. Unless otherwise provided by Departmental rule, prior to beginning
argument, the appellant may orally request permission to reserve a specific
number of minutes for rebuttal. The time reserved shall be subtracted from the
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total time assigned to the appellant. The respondent may not request permission
to reserve time for surrebuttal.
D.

Post-Argument Submissions.

Unless otherwise provided by Departmental rule, no briefs, letters or other
communications in connection with an appeal or a cause will be accepted after the
argument or submission of such appeal or cause without leave of the court.
Counsel or a self-represented litigant may promptly inform the court by letter of
any citation that has come to the party’s attention since it filed its brief. The letter shall
be limited to the citation of the new authorities and a brief statement identifying the
issue(s) in the party’s brief or oral argument to which the citation relates; but there shall
be no additional argument. Any letter in response shall be subject to the same
limitations.
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9.0

Decisions, Orders and Judgments; Costs; Remittitur; Motions for Reargument or
Leave to Appeal to the Court of Appeals.

A.

Decisions, Orders and Judgments.

A decision, order or judgment of the court on an appeal ora cause or matter shall
be deemed entered on the date upon which it was issued. The court shall cause to be
posted copies of the court’s decisions, orders and judgments on the court’s website,
unless such posting is precluded by statute or court directive.
B.

Costs.

Costs upon an appeal under CPLR 8107 shall be allowed only as directed by the
court in each case. In the absence of a contrary direction, the award by the court of costs
in any matter shall be deemed to include disbursements.
C.

Remittitur.

Unless otherwise ordered by the court, an order determining an appeal shall be
remitted, together with the record on appeal, to the clerk of the court from which the
appeal is taken.
D.

Motion for Reargument or Leave to Appeal to the Court of Appeals.
1. Time of motion. A motion for reargument of or leave to appeal to the Court of
Appeals from an order of the court shall be made within 30 days ofafter service of
the order of the court with notice of entry. A motion for leave to appeal to Court
of Appeals shall be made within the time limits prescribed in CPLR 5513 and
5516.
2. Reargument. An affidavit or affirmation in support of a motion for reargument
shall briefly set forth the points alleged to have been overlooked or
misapprehended by the court.
3. Leave to appeal to the Court of Appeals.
(a) An affidavit or affirmation in support of a motion for leave to appeal
to the Court of Appeals shall briefly set forth the questions of law sought
to be reviewed by the Court of Appeals and the reasons that the questions
should be reviewed by the Court of Appeals.
(b) In a civil matter, a motion for leave to appeal to the Court of Appeals
shall, to the extent practicable, be determined by the panel of justices that
determined the appeal.
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(c) In a criminal matter, a motion for leave to appeal to the Court of
Appeals may be submitted to any member of the panel of justices that
determined the appeal. The affidavit or affirmation in support of the
motion shall state that no other application for leave to appeal to the Court
of Appeals has been made. Service of a copy of an order on an appellant
as required by CPL 460.10 (5) (a) shall be made pursuant to CPLR 2103.

38

10.0 Fees of the Clerk of the Court.
A. Fees.
The clerk of the court shall be entitled to the following fees, which shall be
payable in advance:
1. upon the filing of a record on a civil appeal or statement in lieu of record on a civil
appeal and upon the filing of a notice of petition or order to show cause commencing a
special proceeding, $315.
2. upon the filing of each motion or cross motion with respect to a civil appeal or special
proceeding, $45, except that no fee shall be imposed for a motion or cross motion which
seeks leave to appeal as a poor person pursuant to CPLR 1101 (a).
3. such other fees as the court shall direct.
B. Exemptions.
Notwithstanding the foregoing, no party shall be required to pay a filing fee
hereunder where such party demonstrates entitlement to an exemption from the payment
of such fee under statute or other authority.
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The DelliCarpini Law Firm
170 Old Country Road, Suite 303
Mineola, NY 11501
516.307.8818
516.307.8819 fax
www.DelliCarpiniLaw.com

John M. DelliCarpini, PC
Christopher J. DelliCarpini (also admitted in DC)
sender: Chris@DelliCarpiniLaw.com

August 23, 2017
by e-mail: rulecomments@nycourts.gov
John W. McConnell, Esq.
Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004
Re: Comment on Proposed Statewide Rules of the Appellate
Division, Sections D(6), D(7), and D(8)
Dear Mr. McConnell:
Thank you for the opportunity to comment on the Unified Court System’s
proposed statewide Rules of the Appellate Division of the Supreme Court of
the State of New York.
To improve the readability of briefs, I write to suggest that Sections D(6),
D(7), and D(8) be amended to read as on the following page. Appended to this
letter is a “redlined” version of the suggested changes, indicating deletions
and insertions with strikethrough and underlining.
As explained below, these suggestions are grounded in commonly accepted
principles of good typography, and can be applied by any attorney with
Microsoft Word or other common word-processing software.
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Suggested Changes to Proposed Rules
6. Computer-generated briefs.
(a) Briefs shall be printed in a serifed, proportionally spaced typeface.
Narrow or condensed typefaces or font spacing shall not be used. Except
in headings, words shall not be in bold type or type consisting of all
capital letters.
(b) Lines of text shall be spaced between 120% and 145% of the point
size. Quotations more than two lines long shall be indented.
(c) Appellants’ and respondents’ briefs shall not exceed 14,000 words,
and reply and amicus curiae briefs shall not exceed 7,000 words,
inclusive of point headings and footnotes and exclusive of pages
containing the table of contents, table of citations, proof of service,
certificate of compliance, or any addendum.
7. Typewritten briefs.
(a) Briefs shall be neatly prepared in clear type of no less than elite in
size and a pitch of no more than 12 characters per inch.
(b) Text shall be double-spaced, but quotations more than two lines long
shall be indented and single-spaced. Headings and footnotes may be
single-spaced.
(c) The original of the brief shall be signed and filed as one of the
number of copies required by section 5.0 of this Part.
(d) Appellants’ and respondents’ briefs shall not exceed 50 pages and
reply briefs and amicus curiae briefs shall not exceed 25 pages, exclusive
of pages containing the table of contents, table of citations, proof of
service, certificate of compliance, or any addendum.
8. Margins and page numbering. Briefs shall have margins of at least one
inch on all sides of the page. Pages shall be numbered consecutively.
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Typography and Legal Writing
Typography—the style, arrangement, or appearance of typeset matter—is a
subject all but ignored in law school, yet it determines the readability of every
legal document, including appellate briefs. Courts therefore not only should
permit practitioners to apply the principles of good typography, but should
encourage them to do so.
The current rules for appellate briefs, however, force practitioners to use
typography principles necessary when briefs were generated on typewriters.
In the age of desktop computers, these rules actually make documents more
difficult to read, a disservice to courts, clients, and counsel.
Fortunately, the principles of good typography have been laid out in several
sources in a manner that every attorney can understand. The authoritative
text is Matthew Butterick’s Typography for Lawyers. His observations are
corroborated by Robert Bringhurst’s Elements of Typographic Style, the
authoritative text on typography in general. These principles are also echoed
in Robin Williams’ entry-level books on typography, The Mac Is Not A
Typewriter and The PC Is Not A Typewriter. The United States Court of
Appeals for the Seventh Circuit has also endorsed many of the principles of
good typography, in its Requirements and Suggestions for Typography in
Briefs and Other Papers.
Typographic Principles Behind the Suggested Changes
The readability of text on a page depends on four factors:
• the font
• the text size
• the line spacing
• the page margins
The suggested changes to proposed Sections D(6)–(8) would permit attorneys
to adjust all four of these factors for maximum readability, based on the
principles of typography explained below.
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1. Use fonts that are proportionally spaced, not monospaced
In an age of computer-generated briefs, monospaced fonts like Courier are an
unnecessary anachronism. As Butterick explains:
Monospaced fonts were invented to suit the mechanical
requirements of typewriters. They were not invented to win beauty
contests. Compared to proportional fonts, monospaced fonts are
harder to read. And because they take up more horizontal space,
you’ll always get fewer words per page with a monospaced font.
There are no good reasons to use monospaced fonts. So don’t. Use
proportional fonts.
Requiring a proportionally spaced font imposes no significant burden on any
practitioner. Every modern computer and word-processing software offers
several proportionally spaced fonts, and many more are available for free or
little cost.
2. Set text size based on the font, line spacing, and page margins,
not an arbitrary minimum
Whatever the reasons for initially requiring text and footnotes be set at least
14- and 12-point respectively, there is no reason for such requirements today,
and good reason to leave such decisions to the attorneys responsible for the
briefs.
Any argument that 14-point text is necessary for readability in appellate
briefs is dispelled by the fact that no other professional document today sets
text so large—no book, newspaper, magazine, correspondence, and no other
legal document. Indeed, not even the Appellate Division’s own decisions are
printed in 14-point.
Furthermore, 14-point text varies in readability from font to font, because the
proportions of each capital and lowercase letter vary. Therefore text in one
font may be as readable at 13-point as is another font at 14-point.
If anything, 14-point is often inappropriate, especially when double-spaced,
because it results in too few words per page. Bringhurst observes that pages
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today typically contain between 300 and 600 words. In fact, the current word
and page limits for computer-generated and typewritten briefs correlate to an
average of 280 words per page. Set in 14-point text and double-spaced and
with margins of one inch all around, however, a letter-sized page will typically
hold fewer than 200 words per page.
3. Set line spacing to 120–145% of point size, not simply
“double-spaced”
The requirement that text be double-spaced is as outdated as the use of
typewriters to prepare briefs. As Butterick explains:
Originally, a typewriter’s platen could only move the paper
vertically in units of a single line. Therefore, line spacing choices
were limited to one, two, or more lines at a time. Single-spaced
typewritten text is dense and hard to read. But double-spacing is
still looser than optimal.
Most courts adopted their line-spacing standards in the typewriter
era. That’s why court rules usually call for double-spaced lines.
This requirement makes even less sense today, since word-processing
software does not double-space lines exactly. Microsoft Word, for example,
“double” spaces lines with about 15% more space than twice the text size.
Modern publishing spaces lines between 120% and 145% of the text height
(for 14-point text, roughly 17-20 points), and any attorney can do likewise. As
with using proportional fonts and text smaller than 14 points, this would
allow more words per page of briefs, closer to 300–600 words.
4. Encourage page margins that fit 2–3 alphabets per line, not
simply one inch per side
The current rules state that briefs “shall have margins of one inch on all sides
of the page.” While this does not expressly bar greater margins on any side of
the page, the matter is at best ambiguous.
In fact, wider margins may be desirable depending on the font and text size.
Butterick notes that lines of text should generally hold 45 to 90 characters, or
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two to three alphabets. While one-inch margins may meet this standard,
depending on the font, greater margins may make each line more readable. In
bound briefs, it may also desirable to have an “inside” margin slightly larger
than the “outside” margin.
A rephrased rule on margins would also allow attorneys to shape the written
area of the page itself, into ratios more pleasing to the eye. For example, oneinch margins on top and bottom and 1.25-inch margins on the sides, or 1.5
inches on the “inside” and 1 inch on the “outside,” gives a written area 9 by 6
inches, a ratio of 3:2.
Conclusion
With the exception of disallowing monospaced fonts, these suggestions all
give attorneys greater discretion in formatting their briefs, freeing them to
apply the principles of good typography. Attorneys will be free to use the
resources already on their desktops to design briefs that are easier to read,
and therefore easier to understand.
Some attorneys may apply these principles more effectively than others, but
over time the quality of briefs across the bar should improve. Conscientious
practitioners will take this opportunity to educate themselves about
typography, and to take as much care with the form of their briefs as the
substance. The resulting briefs should be easier for courts and counsel to
understand, which can only promote judicial economy.
Very truly yours,

Christopher J. DelliCarpini
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Appendix: “Redlined” Suggested Changes
6. Computer-generated briefs.
(a) Briefs prepared on a computer shall be printed in either a serifed,
proportionally spaced typeface such as Times Roman, or a serifed,
monospaced typeface such as Courier. Narrow or condensed typefaces
may note be used. and/or condensed Condensed font spacing may not be
used. Except in headings, words may not be in bold type or type
consisting of all capital letters.
(i) Briefs set in a proportionally spaced typeface. The body of a brief
utilizing a proportionally spaced typeface shall be printed in 14-point
type, but footnotes may be printed in type of no less than 12 points.
(ii) Briefs set in a monospaced typeface. The body of a brief utilizing a
monospaced typeface shall be printed in 12-point type containing no
more than 10½ characters per inch, but footnotes may be printed in type
of no less than 10 points.
(b) Lines of text shall be spaced between 120% and 145% of the point
size. Quotations more than two lines long shall be indented.
(c) (b) Length. Computer-generated appellants'Appellants’ and
respondents’ briefs shall not exceed 14,000 words, and reply and amicus
curiae briefs shall not exceed 7,000 words, inclusive of point headings
and footnotes and exclusive of pages containing the table of contents,
table of citations, proof of service, certificate of compliance, or any
authorized addendum containing statutes, rules, regulations, etc.
7. Typewritten briefs.
(a) BriefsTypewritten briefs shall be neatly prepared in clear type of no
less than elite in size and in a pitch of no more than 12 characters per
inch.
(b) Text shall be double-spaced, but quotations more than two lines long
may be indented and single-spaced. Headings and footnotes may be
single-spaced.
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(c) The original of the brief shall be signed and filed as one of the
number of copies required by section 5.0 of this Part.
(d) Typewritten appellants' Appellants’ and respondents’ briefs shall not
exceed 50 pages and reply briefs and amicus curiae briefs shall not
exceed 25 pages, exclusive of pages containing the table of contents,
table of citations, proof of service, certificate of compliance, or any
authorized addendum containing statutes, rules, regulations and like
materials.
8. Margins, line spacing and page numbering of computer-generated and
typewritten briefs. Computer-generated and typewritten briefs Briefs shall
have margins of at least one inch on all sides of the page. Pages shall be
numbered consecutively.

John W. McConnell
From:
Sent:
To:
Cc:
Subject:

Morrell I. Berkowitz <mib@gdblaw.com>
Monday, August 21, 2017 1:26 PM
rulecomments
Kesch, Craig
proposed rules Appellate Division

Categories:

Green category

To whom it may concern:
I only have one comment in Rule 4.0 A.2 (a) which describes appeal by the Appendix Method, use of the
phrase “single bound copy of the reproduced full record” could be confused with the defined term in 1. of
“Reproduced Full Record”.in that rule. Suggest that after “reproduced full record” be added “in accordance
with section 4.0 of C of this Part”.
Thank you.
Morrell I. Berkowitz
Partner
Gallet Dreyer & Berkey, LLP
845 Third Avenue 5th Floor
New York, New York 10022
(212) 935‐3131 x303
Direct fax (212) 935‐4511
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Memorandum
To:

Commercial Division Advisory Council

From:

Hon. O. Peter Sherwood and Mark Zauderer -- On Behalf of the
Subcommittee on The Role of the Commercial Division in the Court System

Subject:

Draft Comments on OCA's proposed Rules of the Appellate Division of the
Supreme Court of the State of New York

Date:

August 24, 2017

Background
On May 25, 2017 the Office of Court Administration ("OCA") requested public
comments on its proposed statewide Rules of the Appellate Division of the Supreme Court of the
State of New York (the "Proposed Rules"). In its May 25, 2017 Memorandum accompanying
the Proposed Rules, OCA states that the Proposed Rules harmonize language and principles of
practice before the four Judicial Departments of the Appellate Division. Robert Haig asked the
Subcommittee on the Role of the Commercial Division in the Court System1 (the
"Subcommittee") to draft initial comments on the Proposed Rules for consideration by the
members of the Commercial Division Advisory Council (the "Council").
As noted by OCA in its May 25, 2017 Memorandum, the Proposed Rules address a wide
range of areas, including service and filing rules, general motion practice, methods of perfecting
appeals (including timing and manner of perfection and dismissal of appeals), decisions and
various other subjects.

The Subcommittee recommends that the Council should limit its

comments on the Proposed Rules to a small number of issues of importance to litigants
appearing in the Commercial Division to maximize the likelihood that OCA will consider and
1

The Subcommittee is co-chaired by Justice O. Peter Sherwood and Mark Zauderer and includes as members
Heather C. Briccetti, Jonathan E. Goldin, Robert J. Giuffra and Roger J. Maldonado.

incorporate the Council's recommended revisions into the final Rules.

The Subcommittee

recommends further that the Council should focus its comments solely on the timing of
perfection of appeals. Finally, the Subcommittee recommends that the Council's suggested
revisions to the Proposed Rules be framed in terms that would apply to all appeals, rather than
just those appeals taken from determinations made with respect to actions litigated in the
Commercial Division.
The Time Within Which To Perfect Appeals
The Proposed Rules at Section 5.0(A)(1) provide that except where the court has directed
otherwise, appeals should be perfected within six months of the date of the notice of appeal. The
Proposed Rules at Section 5.0(A)(2) provide that the parties may stipulate to or the appellant
may apply for a 60-day extension of the time to perfect the appeal and that the appellant may
apply for an additional 30-day extension. Any further application for an extension of time to
perfect the appeal must be made by motion. Finally, the Proposed Rules at Section 5.0(I)
provide that unless otherwise directed by Departmental rule or order of the court, where an
appellant fails to perfect the appeal within the time frames required pursuant to Sections
5.0(A)(1) and (2), the matter shall be deemed dismissed without further order of the court or
clerk.
The Subcommittee understands from anecdotal reports and prior discussions with
Council members that litigants, attorneys and judges involved with actions in the Commercial
Division are concerned about the delays in reaching final resolution of a matter that can result
from the interposition of numerous interlocutory appeals. The Subcommittee also understands
that interlocutory appeals that involve exclusively or primarily discovery disputes, regardless of
2

their disposition, often do not alter the ultimate outcome of the matter, other than to retard its
resolution.

On the other hand, the Subcommittee is cognizant that interlocutory appeals,

including those involving discovery disputes, can present issues that must be addressed before a
litigation can be resolved properly or otherwise proceed.
Given these considerations, the Subcommittee recommends that the time within which to
perfect interlocutory appeals, in general, be no more than 4 months (as compared to six months
to perfect all other appeals). The Subcommittee recommends that the time within which to
perfect interlocutory appeals where the primary issues on appeal relate to discovery matters
should be 2 months. The Subcommittee further recommends that for all interlocutory appeals,
regardless of the nature of the issues on appeal, any extensions granted by stipulation or
application be limited to 30 days each, and that any further extensions or extensions for longer
than 30 days only can be attained upon motion to the court.
The Subcommittee believes that these changes to the Proposed Rules will result in
quicker resolutions of the underlying actions where one or more parties have interposed
interlocutory appeals, while still preserving a party's right to seek a longer period of time within
which to perfect an appeal where circumstances so warrant.
We set forth below the complete text of the relevant subsections of Section 5.0 of the
Proposed Rules, with the Subcommittee’s recommended revisions underscored and in bold:
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Recommended Revisions to the Proposed Rules
5.0 Time, Number and Manner of Filing of Records, Appendices and Briefs.

A. Appellant’s Filing.
1. Except where the court has directed that an appeal be perfected by a particular time,
an appellant shall file with the clerk within six months of the date of the notice of
appeal:
(a) if employing the full record method, an original and five paper copies of a
reproduced full record, an original and five paper copies of appellant's brief,
and one electronic copy of the record and brief, with proof of service of one
paper copy of the record, one paper copy of the brief, and one electronic copy
of the record and the brief upon each other party to the appeal; or
(b) if employing the appendix method, an original and five paper copies of a
brief and appendix, one electronic copy of the record, brief and appendix, and,
unless otherwise directed by the court, one paper copy of the record, with proof
of service of one paper copy and one electronic copy of a brief and appendix
upon each other party to the appeal; or
(c) if employing the agreed statement method, an original and five paper
copies of the agreed statement in lieu of record as provided in CPLR 5527, an
original and five paper copies of a brief, and one electronic copy of the agreed
statement and the brief, with proof of service of one paper copy and one
electronic copy of the agreed statement and brief upon each other party to the
appeal.
2. For interlocutory appeals, except where the court has directed that an appeal
be perfected by a particular time, an appellant shall file with the clerk within
four months of the date of the notice of appeal the documents indicated in the
relevant subsection of Section 5.0(A)(1) of this Part. For interlocutory appeals
where the primary issues on appeal relate to discovery matters, an appellant
shall file with the clerk within two months of the date of the notice of appeal
the documents indicated in the relevant subsection of Section 5.0(A)(1) of this
Part.
3. Extension of time to perfect appeal. The parties may stipulate, or in the alternative
an appellant may apply by letter, on notice to all parties, to extend the time to
perfect an appeal up to 60 days. Any such stipulation must be filed with the court.
The appellant may thereafter apply by letter, on notice to all parties, to extend the
time to perfect by up to an additional 30 days. Any further application for an
extension of time to perfect the appeal must be made by motion.
4

4. For interlocutory appeals (regardless of the issues on appeal), any extensions
sought via stipulation or application pursuant to Section 5.0(A)(3) of this Part
shall be limited to 30 days. Any application for further extensions or
extensions longer than 30 days must be made by motion.

I. Dismissal of a Matter.
1. Civil Matters. Unless otherwise directed by Departmental rule or order of the court,
in the event that an appellant fails to perfect a civil matter within the number of days
provided for in the relevant subsection of Section 5.0(A) of this Part of the date of
the notice of appeal, the order of transfer, or the order granting leave to appeal, as
extended by stipulation of the parties or order of the court pursuant to section 5.0 (A)
(3) or 5.0(A)(4) of this Part, if any, the matter shall be deemed dismissed without
further order.
2. Criminal Matters. The court upon its own motion or the motion of a respondent
may dismiss a criminal appeal pursuant to CPL 470.60.
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BARBARA D. UNDERWOOD
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Direct Line: 212.416.8882
E-mail: oren.zeve@ag.ny.gov

September 8, 2017
John W. McConnell
Counsel
Office of Court Administration
25 Beaver Street, 11th Fl.
New York, NY 10004
Re: Proposed Statewide Practice Rules of the Appellate Division
Dear Mr. McConnell:
The Office of the Attorney General supports the adoption of statewide
practice rules for the four Departments of the Appellate Division of the Supreme
Court of the State of New York. Uniformity and revision of these appellate rules
will be vital to successfully transforming and further modernizing practice in New
York’s courts. Overall, we commend the proposed rules for integrating some of the
procedural strengths from the four Departments into the proposal and
implementing them statewide. For example, we applaud the adoption of word
limits rather than page limits in briefs. Below are our comments on four specific
topics: uniformity of rules, extensions of time to file a respondent’s brief, amicus
curiae practice, and addenda to briefs.
Uniformity. We recommend that the Statewide Practice Rules minimize the
number of areas in which the Departments can re-create the current fragmented
rules system. The inconsistencies across the Departments, which sometimes are
embedded in unwritten practices, affect efficient resolution of matters. Although
the proposed rules typically identify the sections that allow variation—e.g., “unless
otherwise directed [or ‘provided’ or ‘authorized’] by Departmental rule”—there are a
few sections where it is unclear whether the proposal intends to authorize
individualized Departmental rules. See, e.g., §§ 1.0(F)(1); 1.0(J); 3.0(A)(1), (D);
120 BROADWAY, NEW YORK N.Y. 10271-0332 • PHONE (212) 416-8020 • FAX (212) 416-8962 *NOT FOR SERVICE OF PAPERS
http://www.ag.ny.gov

4.0(C)(4)(c); 8.0(C)(2). Ultimately, where the Departments are authorized to adopt
their own rules, we suggest that the process include adequate time for public
comment.
Extensions of time. We welcome the simpler and clearer procedures to obtain
an extension of time either to perfect an appeal or to file a respondent’s brief. An
appellant has control over the general timing to perfect an appeal. Under the
proposed rules, an appellant may obtain two extensions of time to perfect through
(1) a stipulation or letter for 60 days, and then (2) a letter for 30 days, with any
further extensions by motion. We recommend that a respondent receive the
opportunity to obtain two 30-day extensions of time, first by a stipulation or letter
and then second by a letter, with any further extensions by motion.
Amicus Curiae Practice. The Court of Appeals permits the Office of the
Attorney General to file an amicus brief as of right. §§ 500.12(e), 500.23(b). We
request permission to do so in the Appellate Division, too. There are cases in which
parties other than the State litigate issues that will have an impact on the direction
of state law and policy which is broader than the interests of the litigants. We
suggest that simplifying the process for the Attorney General to file an amicus brief
will benefit the courts because it will be simpler for the State to speak to these
issues.
Addenda to Briefs; Authorities Not Readily Available. An addendum provides
a party an opportunity to provide the fuller text of a statute or regulation that is
central to the issues before the court, rather than inserting a long single-spaced
quotation in the main brief or in a footnote. Additionally, an addendum is an
efficient way for a party to place before the court decisions, laws, or other
authorities which are not officially published or not readily available. Section
500.1(h) of the Court of Appeals rules requires submission of these materials, which
may be placed in an addendum or filed separately with sufficient copies for the
Court.
The addendum practices of the Departments vary significantly, and even the
individual practices themselves are sometimes unclear. We recommend a uniform,
limited authorization for addenda with these materials, perhaps a maximum of ten
pages separate from any mandatory documents, e.g., CPLR 5531 Statement or
documents in matters perfected on the original record. A second option would be a
simpler procedure to submit sufficient copies of unpublished decisions, laws, or
documents not readily available. Currently, some Departments require a formal
motion for judicial notice, while others permit the parties to submit these materials
with a cover letter. Where an addendum is not permitted, we recommend a uniform
procedure to permit a party to submit sufficient copies of such documents by a letter
application with notice to all parties.
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would welcome the opportunity to discuss
and provide further input with both the courts and

Sincerely,

General

Matthew Bova
Scott Danner
Co-Chairs, A ppellat e Co urts Committee
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Presi dent
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President-Elect
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John W. McConnell, Esq.
Counsel, Office of Court Administration
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Adrienne 8. Koch
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Past President
Carol A. Sigmond

Re: Request for Public Comment on P roposed Statewide Rules of the
Appella te Division
The New York State Office of Court Administration has requested comments
on the Proposed Statewide Rules of the Appellate Division ("Proposed Rules"). The
Co-Chairs of the Committee on Appellate Courts of the New York County Lawyers
Association h ave reviewed the Proposed Rules and offer two su ggestions. 1
Assignment-of-Counse l Procedures

The proposed rules require that indigent defendants who were represented
by a ssigned counsel at t he trial/plea level mu st re-apply for counsel. To do so, the
defendant must sign an a ffidavit confirming his/her continued indigency.2 This rule
a pplies even if the defendant has been incarcerated since t he original assignedcounsel order was issued.
The proposed rule imposes a needless obstacle to the right to counse l,
particularly if the defendant has been incarcerated since t he judgment's entry (that
is, the majority of defenda nts in fe lony cases). Incarcerated defendants cannot, after
their convictions, accumulate enough money to hire a ppellate counsel. Thus, a rule
requiring such defendants to re-apply for assigned counsel accomplishes nothing
while inject ing needless burdens into the appellate process.
The better rule is t o carry over the assigned-counsel order if t he indigent
defendant has been incarcerat ed since the judgment. 3 S hort of that rule, we
recommend that when t he indigent defe ndant h as bee n incarcerated since t he
judgment, an attorney's affirmation is sufficie nt. That is the State's Highest Court's
rule a nd it has worked smoothly.~
1 The views expressed are those of the Co-Ch airs of the Committee on Appellate
Courts of the New York County Lawyers Association ; have not been ap proved by t he New
York County L awyers Association Board of Directors; and do not necessarily represent the
views of th e Board.
2

Proposed Rules § 3. 0(D)( l ), (D)(4).

3 The federal rule is more liberal t han our proposed rule as it categorically extends a
prior ass igned-counsel order to each stage of t he appeal-regardless of t he defendant's
incarceration. See United States Supre me Court Rule 39(1) ("If the court below appointed
counsel for an indige nt party, no affidavit or decla ration [concerning indigency] is
required."); F edera l Rules of Appellate P rocedu re Rule 24(a)(3) (same).
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New York Cour t of Appeals Ru le 500.3(a)(4).
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The Reply Deadline

President-Elect
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The proposed rules establish a 10-day deadline for reply briefs. 5 In our
view, this deadline should be extended to 15 days. Given the sheer number of
procedural and substantive issues that can be raised for the first time in a
respondent's brief, a reply brief must often be comprehensive. Lawyers with even
moderate case loads routinely find it difficult to write a comprehensive reply brief
in 10 days. A 15-day rule would thus ensure higher quality briefing without
undermining the efficiency of the appellate process. 6

Carol A. Sigmond

Recognizing that a 10-day deadline is impractical, the 2014 NYSBA
Committee on Courts of Appellate Jurisdiction's Report on Appellate Division
Rules recommended that litigants be granted a 10-day extension (that is, a total of
20 days) as a matter of right. 7 While this rule is preferable to the proposed 10-day
rule (which does not provide a right to an extension), the better approach is to
simply extend the deadline instead of requiring litigants to seek an extension.
Respectfully submitted,
Matthew Bova and Scott Danner
Co-Chairs, NYCLA Appellate Courts Committee

5

Proposed Rules § 5.0(C).

6 See Second Circuit Court of Appeals Rule 3 l.2(a)(2) (providing a 14-day deadline
for reply briefs).
7

See New York State Bar Association Committee on Courts of Appellate
Jurisdiction, Report on Appellate Division Rules, 54 (Rev. April 4, 2014).
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