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July 25, 2017
By Email
John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004
Re: New York City Bar Comments on the Proposed Large Complex Case List in the
Commercial Division
Dear Mr. McConnell:
The New York City Bar Association supports, with the reservations expressed below, the
proposal by the Commercial Division Advisory Council for a pilot program that would establish
a Large Complex Case List to provide enhanced case management procedures for certain cases.1
We recommend that the touchstone of eligibility for the List be complexity, not an
arbitrary monetary threshold.2 As the Proposal recognizes, cases involving ostensibly modest
monetary stakes may present issues of sufficient complexity and importance to benefit from
enhanced case management tools. Conversely, cases in which the amount in controversy exceeds
$50 million might very well present straightforward issues that do not require enhanced
management.
Adopting more nuanced criteria for eligibility would have several benefits. First, it will
help ensure that the List is not perceived as a group of cases receiving special privileges and
1

These comments reflect the input of the City Bar’s Council on Judicial Administration, Committee on State Courts
of Superior Jurisdiction and Committee on Litigation.
2
Of course, amount in controversy can be a factor in determining complexity, but it should not be the sole
controlling factor.
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attention only on the basis of amount in controversy. Second, litigants would be discouraged
from alleging inflated damages to secure a place on the List. Third, resources supporting the List
will be better allocated to the cases that truly need them, and cases not on the List will be less
likely to suffer from the diversion of resources.
In addition, the Proposal does not explicitly discuss sources of funding for the various
enhanced procedures and tools. Although we recognize that funding may not be addressed in
detail until the budget process begins, committee members raised a concern that the Proposal
ultimately could result in a diversion of resources from other Commercial Division cases or from
courts outside the Commercial Division. And, while we recognize the efforts being made to
enhance efficiencies in the Commercial Division, we believe that courts throughout the State
would benefit from additional resources and enhanced tools. Therefore, we urge the Office of
Court Administration to ensure that the Large Complex Case List is not run at the expense of
other courts.
We hope our suggestions and observations prove to be helpful. We stand ready to
provide further comments upon request.

Very truly yours,

Hon. Carolyn E. Demarest (Ret.)
Chair, Council on Judicial Administration
Adrienne B. Koch
Chair, Committee on State Courts of
Superior Jurisdiction
Barbara Seniawski
Chair, Committee on Litigation
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From:
Sent:
To:
Subject:

Fay, Milton <MFay@crowell.com>
Tuesday, July 25, 2017 3:37 PM
rulecomments
Comments re "Large Complex Case List" proposal...

Categories:

I am the Managing Clerk for a firm in NYC. As such I have frequent contact with litigation issues and concerns that often
involve the Commercial Divisions of several NYS Counties. I write to share some thoughts about the recently‐announced
proposal to create a “Large Complex Case List” within the Commercial Division. THESE COMMENTS ARE MY OWN;
ALTHOUGH I AM SENDING THEM FROM MY WORK E‐MAIL ADDRESS AS A CONVENIENCE, THEY DO NOT REFLECT
ANYONE ELSE’S OR THE FIRM’S OPINIONS.
First and most importantly, is not the NYS judiciary the exclusive branch of NYS government Constitutionally charged
with fairly and justly adjudicating disputes between citizens of NYS or between citizens of NYS and those of other
jurisdictions? If this is reasonably so then how does the role of hawker of New York’s judicial wares in an imagined
global judicial marketplace fit in with the Court’s original mission? Along the same vein of thought, aren’t the New York
and UK judicial systems based in large, functionally crucial part on different mental methods? Ours is primarily a
Constitutional court; theirs is primarily common law and case‐law. (The Magna Carta is not the UK’s “founding
document”.) How can OCA think to minimize for financial reasons the role of a foundational document whose creative
mind‐set was the explicit design by consenting adults of a system of checks and balances to reasonably regulate
behavior without resorting to shifting (and shifty) political winds?
A few individual thoughts and concerns:
 The concept as described may suggest judge and venue “shopping”;
 It leaves the impression that extremely deep‐pocketed parties can “buy” their way into New York courts;
 To the extent that foreign parties (non‐USA or non‐NYS) can successfully file in NY, how many will be eligible for
removal to US federal courts under the federal diversity statute? Will SDNY be given a chance to weigh‐in? Do
we want deep‐pocket litigants from China or Paraguay to potentially use NYS Courts as a gateway to federal
protections?
 Even if removal to federal court is not an option, do we want the NYS Courts to entangle themselves with
entirely foreign, possibly sovereign litigants for whom agreements on paper may be secondary to success in
other realms inimical to the NYS Courts’ mission? Do we really want to skirt with violations of US Constitution
Article I and II foreign policy prerogatives?
 New York County Supreme Court Commercial Division may have a few judges well‐enough versed in some of the
complex areas of legal practice you are seeking to attract. What about the Justices of the Appellate Division and
the Judges of the NYS Court of Appeals? What will happen when “Large Complex Case List” judges start getting
reversed or worse, reprimanded (ever so genteelly) on “the law” by judges apparently less expert in micro‐
complexities of foreign contracts but more interested in NYS law and its ramifications?
 On that last bullet‐point, what kind of “truth in advertising” will be held out if only the bottom layer of the
judicial apparatus is even remotely “expert” enough to attract global attention?
 The NYS Courts have been hurting financially for decades – I don’t have to tell you. How long did it take for
judges to get a raise in recent years? How about the court staffs shrunk through attrition? The power of the
purse belongs to the Legislature; that will never change. How long after implementation of the “Large Complex
Case List” and success in attracting big, expensive and time and resource‐consuming cases exclusively involving
non‐NYS actors will enterprising politicians running for legislative office in Albany seize on the program as an
example of judicial branch abuse of the public trust and, even worse, tax money.
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If the democracy as constituted here by nature means that, with a little application people like me (a non‐
lawyer) can understand and work with “the law” to their own and others’ benefit, how does it help the future of
democracy to encourage the ever‐increasing specialization and complexification of the law to the point where
only an elite of certain individuals will have the ability to understand, much less rule on cases? Should there not
instead be conversations between the bench and bar about voluntarily limiting (in the same spirit of reasonable
behavior in which the Constitutions of our land were crafted) the degree of complexity of contracts and financial
instruments? While the sky (or outer space) may be the limit for human aspirations, it cannot be the limit for
practical, down‐to‐earth relationships embodied in our private and commercial agreements and transactions.
Even discounting all that I’ve written above, there is one immutable, unwritten feature applicable to ALL human
endeavors: the Law of Unintended Consequences. “So” you might say, “everything we do is subject to that
Law”. True but as long as the NYS Courts hew closely to their Constitutionally‐mandated task the future of the
Courts with respect to the citizens of NY (their primary allegiance) will be fairly predictable. If the NYS judiciary
succumbs to “mission creep” in the hopes of outdoing the London “Financial List” (whose own future is cloudy
thanks to Brexit) its future may more closely resemble a lottery with occasional big winners and everybody else
compulsively praying for their numbers to come up.

Thank you for your time.
‐Milton Fay
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