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John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th Fl.
New York, New York 10004
Comments of Lambda Legal Regarding Proposal to Amend the Optional Demographic
Questionnaire on the Attorney Biennial Registration Statement (22 NYCRR
§118.1[e][12])
Submitted via e-mail: rulecomments@nycourts.gov
Dear Mr. McConnell,
Lambda Legal Defense and Education Fund, Inc. (“Lambda Legal”) appreciates the opportunity
to respond to the Request for Public Comment on the Proposal to Amend the Optional
Demographic Questionnaire on the Attorney Biennial Registration Statement (22 NYCRR
§118.1[e][12]) issued on June 17, 2019. Lambda Legal is the oldest and largest national legal
organization dedicated to achieving full recognition of the civil rights of lesbian, gay, bisexual,
and transgender (“LGBT”) people and everyone living with HIV through impact litigation,
policy advocacy, and public education. The communities served by Lambda Legal depend on
access to fair and impartial courts. More specifically, Lambda Legal established its Fair Courts
Project to facilitate the organization’s leadership in the fight for fair courts. We thank the
Richard C. Failla LGBTQ Commission of the New York Courts (hereinafter “Failla
Commission”) for bringing forward this proposal. We offer these comments to express our
strong support for the implementation of the proposed amendments and to make
recommendations that would make the proposed questions to be added to the Optional
Demographic Questionnaire more clear and to encourage attorneys to complete the questions in
order to facilitate this important data collection.
With the implementation of the proposed amendments, several important objectives would be
accomplished. There is a significant lack of data regarding diversity with respect to sexual
orientation and gender identity of those in the legal profession. In New York, there is no
collection of this data at this time. Simply having the data that indicates the level of LGBT
diversity among attorneys is an important goal itself. Without a beginning point with which to
assess this diversity, there is no way to work towards and measure an increase in sexual
orientation and gender identity diversity in the legal profession. Access to this information would
also be extremely useful in advocacy for education of the judiciary regarding LGBT people.
Knowing that there are LGBT attorneys appearing before the court may provide some judges
with an insight into the need for education that they did not have before. Additionally, this
information is necessary to an assessment of LGBT diversity in New York’s judiciary. Currently,
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a comparison between the percentage of LGBT people in the legal profession and a percentage
of LGBT judges is not available. Our courts are a vital path to equality for historically
marginalized groups, including women, people of color, and LGBT people. It is essential that
they be staffed with qualified and diverse judges who understand that the rights and liberties
guaranteed by our Constitution apply equally to all people. Without data regarding LGBT
identities, advocacy regarding expanding the diversity of the judiciary with regard to sexual
orientation and gender identity is left only with anecdotal evidence to provide to appointing
authorities in support of increasing LGBT diversity on the bench. This data is vital for diversity
work across the legal profession.
New York as a Leader
Taking this important step would put New York at the forefront of expanding legal profession
diversity data collection to include the LGBT community. For its most recent member census in
2017-2018, the American Bar Association began to ask questions about gender identity and
sexual orientation of its members.1 Additionally, the State Bar of California has begun to ask its
members about gender identity and sexual orientation in its online survey which was created to
advance its work on diversity in the profession.2
Last year, New York was the third state to explicitly include a prohibition on discrimination
based on gender identity and the second state to include both gender identity and gender
expression in its attorney rules of professional conduct.3 New York is among the states leading
the way in improving protections for lesbian, gay, bisexual, transgender, and gendernonconforming people, and people with nonbinary identities in the legal system.
Here too, New York is set to be among the states steering the path forward in the work of
expanding diversity and eliminating prejudice and bias in the courts. The initial recommendation
to begin to ask these questions of attorneys was made by Hon. Michael R. Sonberg in 2014 and
its time has certainly come.4 An amendment to the Optional Demographic Questionnaire on the
Attorney Biennial Registration Statement will keep New York at the forefront.
The Need to improve treatment of LGBT people in the Courts

1

http://www.abajoumal.com/news/anicle/califomia-bar-adds-gender-identity-and-sexual-orientation-questions-tomember-survey.
2
Id.
3
New York Rule of Prof’l Conduct 8.4(g) (2019. See Vermont Rule of Prof’l Conduct 8.4(g) (2017) (gender
identity); Oregon Rule of Prof’l Conduct 8.4(a)(7) (2017) (gender identity and expression).
4
Hon. Michael R. Sonberg, “Lesbians, Gay Men, Bisexuals and Transgender People,” in Judicial Diversity: A Work
in Progress (Sept. 17, 2014), available at
http://www.nysba.org/Sections/Judicial/2014_Judicial_Diversity_Report.html.

I

Lambda
Legal

Addressee John W. McConnell, Esq.
Lambda Legal Comments re Attorney Questionnaire
August 18, 2019
Page 3

When Lambda Legal conducted a national survey regarding experiences of LGBT people with
government systems,5 nearly 1,000 survey respondents had been in contact with the courts
during the preceding five years. Of those nearly 1,000 respondents, nineteen percent (19%) were
attorneys. The survey found that nineteen percent (19%) of the total respondents reported hearing
a judge, attorney or other court employee make negative comments about a person’s sexual
orientation, gender identity or gender expression. People of color and transgender people
reported higher incidences of hearing negative language: While nineteen percent (19%) of
respondents overall heard these anti-LGBT comments, 53% of transgender and gendernonconforming people of color and 66% of transgender women reported experiencing these
comments while using the courts. Our survey also solicited information regarding the level of
trust respondents had in a range of government institutions. Only 28% of transgender and
gender-nonconforming respondents “generally trusted” the courts, which was lower than the
38% percent who indicated trust in the police.6
Discrimination, prejudice, and intolerance in the courts threaten the rights of LGBT people. They
also erode public trust in the fairness and integrity of the courts, undermine confidence in the
legal profession, and create barriers to access for those who may need the courts the most.
Beginning to collect data about LGBT attorneys in New York is a first step in increasing
diversity, ensuring there is equitable representation on the bench, and creating more confidence
among LGBT people that the courts and the legal profession as a whole understand their needs in
accessing justice.
Diversity Counts Report
In 2017, Lambda Legal and the American Constitution Society published, Diversity Counts: Why
States Should Measure the Diversity of Their Judges and How They Can Do It (hereinafter,
“Diversity Counts”). 7 This report maps out how states can collect and release demographic and
professional background data of state judges and judicial candidates and why this information
and access to it is important for a variety of actors. The report reviews the practices of several
states, including New York, and identifies best practices and procedures for collecting and
releasing this data. Additionally, and perhaps most relevant for this current proposal, it provides
guidance on the collection and release of sexual orientation and gender identity data. While this
is focused on diversity data collection for the judiciary, the recommendation regarding this
collection and release of data apply also to the collection of sexual orientation and gender
identity data among attorneys. With these comments, we have included a copy of the report for
your ease of review. We’re pleased to be available to answer any questions that may arise.
Below are Lambda Legal’s recommendations for the specific proposal under consideration.

5

Lambda Legal, Protected and Served? A National Survey Exploring Discrimination by Police, Prisons and Schools
Against LGBT People and People Living with HIV in the United States (2014), available at
www.lambdalegal.org/protected-and-served.
6
Id.
7
https://www.lambdalegal.org/sites/default/files/legal-docs/downloads/20170607_diversity-counts.pdf.
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Recommendations
Lambda Legal respectfully makes the following recommendations to the current proposal in
order to help ensure the best possible implementation of this important amendment.
1. We recommend that the questions and answers that would be available on the Optional
Demographic Questionnaire as to sexual orientation and gender identity be amended
slightly from those that are included in the current proposal. While the Failla Commission
has provided recommendations for these questions and answers that are in line with what
other jurisdictions have begun to ask, we believe slight modifications would provide
more clear and useful answers. On page 30 of Diversity Counts we have created model
questions to collect this data.8 These model question are comprised of a two part question
regarding gender which asks, “What is your gender identity?” with the possible answers
to this question being “Female, Male, Non-binary/another gender, Prefer to self-describe
(with space left to do so), and Decline to answer. Please explain your reason. (with space
left to do so).” The second part of the question regarding gender asks, “Do You Identify
as Transgender or Cisgender?” with possible answers to this question being
“Transgender, Cisgender, Prefer to self-describe (with space left to do so), and Decline to
Answer. Please explain your reason. (with space left to do so).” The model question
regarding sexual orientation asks, “What is your sexual orientation?” and provides
possible answers as “Lesbian, Gay, Bisexual, Straight, Prefer to self-describe (with space
left to do so), and Decline to Answer. Please explain your reason. (with space left to do
so).” We note that we certainly do support the recommendation from the Failla
Commission for one of the possible answers to the sexual orientation question to be
“Queer.” A large percentage of the community identifies as such. We support being as
inclusive as possible when asking these questions.
2. Secondly, we recommend thinking through the problem of non-disclosure of sexual
orientation and gender identity and the potential ways it could be addressed. There are
various reasons that people may be concerned about providing this information, including
concerns about stigma and discrimination, feelings by some that the questions do not
apply to them, and general feelings that these questions do not matter or that they are too
personal to share.9 We recommend that it is made very clear that this information being
collected is confidential, as with other demographic data, and that it would only ever be
released in the aggregate in a way that would not be tied to the individual providing the
information. It would also be helpful to encourage all attorneys to answer these questions,
regardless of their sexual orientation and gender identity to ensure that attorneys
understand that we do not only seek this information from LGBT community members.
Finally, we echo the Failla Commission’s recommendation that the online form be
reconfigured in a way to make the Optional Demographic Questionnaire more visible to
8

Id. at pg. 30. These model questions are intended to collect this data regarding judicial candidates and judges. We
believe they work equally well to collect this information regarding attorneys.
9
Id. at pgs. 31-32.
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those completing their Attorney Biennial Registration Statement, ensuring that its
voluntary nature is still made clear.
Conclusion
Lambda Legal strongly supports the Proposal to Amend the Optional Demographic
Questionnaire on the Attorney Biennial Registration Statement (22 NYCRR §118.1[e][12]). We
respectfully ask you to consider our additional recommendations when implementing this
amendment. We thank you for taking into account these comments and for your commitment to
ensuring equal treatment within the court system. Please feel free to contact us at any time if we
can provide any further information.
Respectfully Submitted,
LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC.

Ethan Rice, Senior Attorney, Fair Courts Project
erice@lambdalegal.org
120 Wall Street, 19th Floor
New York, NY 10005
(212) 809-8585
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glossary
Asexual

Lesbian

Describes people who experience little or no sexual attraction.

Refers to a woman who is primarily romantically and/or
sexually attracted to and/or sexually active with other women.
Lesbian refers exclusively to women, while gay can refer to
either women or men.

Bisexual
A sexual orientation or identity describing one’s sexual,
romantic and/or affectional attraction to two or more sexes
or genders.

Cisgender
Refers to people whose gender identity is the same as their
assigned or presumed sex at birth.

Gay

LGBT
Initials that refer to lesbian, gay, bisexual or transgender.

Non-binary
Refers to a spectrum of gender and sexuality rather than
binary categories of gender and sexuality.

A term that can be used to describe either a male whose
primary sexual and romantic attraction is to other males
or to reference anyone whose primary sexual and romantic
attraction is to a person who is the same sex as themselves.

Person or people living with HIV

Gender identity

Person or people of color

An individual’s inner sense of being male, female or another
gender. Gender identity is not necessarily the same as sex
assigned or presumed at birth.

Refers to individuals whose ethnic or racial origins are partly
or wholly considered to be or are constructed as non-white.

Heterosexual

Refers to sense of attraction to, or sexual desire for, individuals
of the same sex, another sex, both or neither.

As a noun, a person who is attracted to members of a different
sex. As an adjective, of or relating to sexual and affectional
attraction to a member of a different sex.

HIV or Human Immunodeficiency Virus
A retrovirus that targets the human immune system.
Progression of HIV infection can lead to serious compromise
of immune system function, leaving the body susceptible
to opportunistic infections against which it normally could
defend itself. HIV is not synonymous with AIDS, which is
the most severe stage of HIV infection.

Includes all people who have the human immunodeficiency
virus (HIV) in their bodies. This term is inclusive of people
with an AIDS diagnosis.

Sexual orientation

Straight
Heterosexual; a person whose sexual and affectional attraction
is to someone of a different sex. Transgender people may be
straight or LGB-identified.

Transgender; Trans
Refers to people whose gender identity or one’s inner sense
of being male, female or another gender, differs from their
assigned or presumed sex at birth.
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FOREWORD BY
THE HONORABLE VIRGINIA L. LINDER
99TH ASSOCIATE JUSTICE OF THE OREGON SUPREME COURT1

“

Lesbian and
gay judges
worked alongside
other judges at all
court levels. As a
result, other judges
‘got it’—they saw
LGBT persons as
individuals, not
as stereotypes,
and decided cases
involving LGBT
parties on the same
factors as any other
case.

”

During my more than 18 years
as a judge in Oregon, I have
experienced first-hand the value
of diversity on the bench—
how decisions are aided by the
shared insights and perspectives
of judges with a broad crosssection of life experiences and
how a diverse bench legitimizes
the courts in the eyes of those
our courts serve. Those benefits
were brought home to me anew
a few years ago when my close
friend, Judge Beth Allen, told
me about the tangible difference
having openly gay and lesbian
judges on Oregon’s bench had
made to her practice as a lawyer.
A few years after Beth became a lawyer in the
late 1990s, a woman she knew approached her
for advice. Beth was openly lesbian, and the
woman was coming out as a lesbian to friends
and family. The woman expected to divorce
her estranged husband, but she worried that, if
she were open about her sexual orientation, she
would lose custody of their son even though
she was the primary parent. Beth assured the
woman that sexual orientation could not be
considered in resolving custody issues under
settled Oregon law. Beth also explained that
there were gay and lesbian judges on the
trial courts in her county, and she was able

to point to me as an openly lesbian judge on
(at the time) the Oregon Court of Appeals.
The woman was astonished. She had no idea
that there were openly gay and lesbian judges
serving on Oregon’s courts. Knowing that,
however, gave her the courage to come out to
her husband and to fight for custody of her son.
She won.
That is not a “one off” anecdote. Beth
eventually opened her own highly successful
law firm to serve the LGBT community and
other historically marginalized groups. Her
practice specialized in areas such as family
law, estate law, business law and employment
discrimination. She often found herself needing
to tell her clients, by way of reassurance, that
there were openly lesbian and gay judges on
our trial court and appellate court benches,
including (by then) the Oregon Supreme Court.
That meant, she would explain, that lesbian and
gay judges worked alongside other judges at all
court levels. As a result, other judges “got it”—
they saw LGBT persons as individuals, not as
stereotypes, and decided cases involving LGBT
parties on the same factors as any other case.
Time and again, that knowledge made all the
difference to Beth’s clients and their willingness
to stand up for themselves and their rights, if
necessary, by going to court.
The point is simple, but also profound: Diversity
on the bench matters. It matters to real people,

1. Justice Linder served on the Oregon Court of Appeals from 1997 until she was elected to the Oregon Supreme
Court in 2007. She retired at the end of 2015. She was the first openly lesbian judge on any state’s highest court
and she remains (as of the date of this publication) the only openly LGBT judge in the nation to have achieved a
seat on a state’s highest court through election.
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with real disputes, who need our court system
to resolve those disputes. A diverse bench
matters not because it guarantees any particular
outcome in any particular dispute, but because
it helps ensure that—win, lose or draw—all
who walk through the courthouse doors will
be treated with dignity and will be fully and
fairly heard.
Diversity on the bench, in short, is
fundamental to the promise of equal justice
for all.
This report, Diversity Counts, has important
advice for all who care about that promise.
It shows states why they should measure the
diversity of their bench and how they can.
Although practical and political realities vary
from state to state, every state can benefit from
the insights contained in this report. States
that don’t yet collect judicial diversity data
can begin. States that already collect data can
gather it more comprehensively and share it
more effectively. This report offers a compelling
argument for the value of that information and
a pragmatic guide for gathering it.
I commend Lambda Legal and the American
Constitution Society for Law and Policy on
this path-breaking publication, which will be
a valuable resource to state courts, state officials
and bar leadership in the months and years
to come.
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INTRODUCTION
DIVERSITY COUNTS

State courts handle the vast
majority of the country’s cases,
yet little is known about the
backgrounds of judges who
sit on them. Much of the
information about who seeks
and gets judicial seats is not
publically available and, in many
states, is not even collected in a
systematic way.
This report by Lambda Legal and the American
Constitution Society for Law and Policy maps
out how states can collect and release “judicial
diversity data”—data about the demographic
and professional backgrounds of state judges
and judicial candidates. The report:
1. Makes the case that judicial diversity

data is important. Part I explains why
judicial diversity matters, what we know
about diversity on state courts and why states
should prioritize collecting judicial diversity
data and making it available to the public,
policymakers and journalists. States should
improve collection and release of judicial
diversity data for reasons of:
Transparency. There is a strong public
interest in ensuring that the judiciary is
composed of judges who truly understand
the issues faced by all who are subject to its
rulings. Without reliable judicial diversity
data, no one can know if this is the case.
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Diversity. Judicial diversity data is itself a
crucial part of achieving diversity on the
bench. States cannot improve diversity on
the bench if they do not know the ways in
which diversity is lacking.
Ease. Collecting and releasing judicial
diversity data is not just important; as a
practical matter, it is cheap and easy and
well worth the future gains in diversity.
2. Reports state practice regarding

judicial diversity data. Part II reports
the findings of a new study conducted by
Liz Seaton, Esq., that examined whether and
how 12 states collect and disclose judicial
diversity data. To make sense of the range of
approaches, we divided these 12 states into
three tiers:
Tier One includes states that systematically
collect and publicly disclose judicial
diversity data: California, Georgia, New
Jersey and Texas.
Tier Two includes states that systematically
collect judicial diversity data and disclose
it upon request: Arizona, Maryland, New
York, Oregon and Wisconsin.
Tier Three includes states that either do
not systematically collect judicial diversity
data or do not disclose it: Kansas, Ohio
and Tennessee.
Even data collected in Tier One and Tier
Two states is very limited, typically covering
only race/ethnicity and gender. California
is the only state in the study that requires
collection of data on the gender identity
and sexual orientation of judges and judicial
candidates (though relevant data is also
found in New York).

3. Identifies best practices for

collecting and releasing judicial
diversity data. Part III looks to the
experiences of nine states featured in this
report that do collect judicial diversity data
in order to chart a path to improved data
collection and release. We propose that
judicial diversity data should be:
Collected. States should systematically
collect judicial diversity data.
Communicated.
States should voluntarily

publish data.
Comprehensive. Data should cover a
range of diversity categories, including
gender identity and sexual orientation.
Clear. Data should be easy to find and use
and presented in a manner easily accessible
to the public, policymakers and journalists.
4. Provides guidance on gender

identity and sexual orientation
data. Part IV takes a closer look at two
states (California and New York) where
judicial diversity data on gender identity
and sexual orientation is available, and offers
detailed guidance on how states can gather
and disseminate data on these overlooked
categories. We focus on two issues:
Dealing with gender identity and
sexual orientation. States should treat
gender identity and sexual orientation as
distinct categories, not conflate them. And
these categories should cover all judges
and judicial candidates, not just those who
are lesbian, gay, bisexual or transgender
(LGBT). We provide model questions
on these categories that states should
include in surveys to judges and judicial
candidates.

Understanding and addressing
non-disclosure. States should seek to
understand and address reasons why some
judges and judicial candidates may be
unwilling to disclose information about
their gender identity or sexual orientation,
and in particular LGBT status. We identify
potential barriers to disclosing this kind
of information and some ways to
overcome them.
5. Makes recommendations to

key actors. Part V sets out specific
recommendations directed at those who can
play a role in collecting and releasing judicial
diversity data, in particular governors,
designated agencies responsible for evaluation
of judicial candidates, administrative offices
of the courts and state bar associations.
Lambda Legal’s Fair Courts Project works
to advance an independent, diverse and wellrespected judiciary that upholds the constitutional
and other legal rights of LGBT people and
everyone living with HIV. For more information
about Lambda Legal and the Fair Court Project,
please visit www.lambdalegal.org/issues/faircourts-project.
The American Constitution Society for Law
and Policy, founded in 2001 and one of the
nation’s leading progressive legal organizations, is a
rapidly growing network of lawyers, law students,
scholars, judges, policymakers and other concerned
individuals. For more information about the ACS
or to locate one of the more than 200 lawyer and
law student chapters in 48 states, please visit
www.acslaw.org.

This report
by Lambda
Legal and
the American
Constitution
Society for
Law and Policy
maps out
how states
can collect
and release
“judicial
diversity
data”—data
about the
demographic
and
professional
backgrounds
of state judges
and judicial
candidates.
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BACKGROUND
STATE COURTS, JUDICIAL DIVERSITY
AND THE IMPORTANCE OF DATA

“

The bench
needs
to reflect the
population of
California so that
Californians can
continue to trust
and understand
that people in the
position of power
in the terms of
the law, are just
like them. We
understand the
issues because
we have similar
experiences,
backgrounds,
cultures, and
heritage.

A. STATE COURTS
State courts handle more than 90 percent
of the United States’ judicial business.
Although the U.S. Supreme Court attracts
significantly more attention, it decides fewer
than 100 cases each year, compared with
over 100 million cases arising annually in
the state courts. State courts handle the
cases that are most likely to directly touch
people’s lives, including child custody,
divorce, consumer disputes and
criminal prosecutions.
Just as the U.S. Supreme Court decides
cases that have important and wide-ranging
public policy implications, so too do
the state supreme courts, deciding cases
arising from state laws and constitutional
provisions involving civil and human rights,
environmental protections and the criminal
legal system. For instance, state supreme
courts decide who can vote, who can drink
clean water and breathe clean air, whom the
police can detain, search and arrest and who
goes to jail and for how long.2

B. JUDICIAL DIVERSITY
1. Why diversity on courts matters
Our courts are a vital path to equality
for historically marginalized groups,
including women, people of color, LGBT
people and everyone living with HIV.
They should be staffed with qualified and
diverse judges who understand that the
rights and liberties guaranteed by our
Constitution apply equally to all people.
Public confidence. The legitimacy of our

courts depends on the belief that judges
will rule fairly and impartially. Public
confidence may be diminished when the
public perceives a lack of diversity on the
bench. The lack of diverse judges may be
particularly concerning for historically
marginalized populations that depend on
fair and impartial courts in their pursuit
of justice and equality.
Research bears out these concerns.
Lambda Legal’s 2014 survey of the
experiences of LGBT people and people
living with HIV in court found that only
27% of the transgender respondents
and 33% of the LGBT people of color
respondents said they “trust the courts.”3

”

—The Honorable Tani
Gorre Cantil-Sakauye,
28th Chief Justice of
California4
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2. See American Constitution Society for Law and Policy, State Courts Matter, available at www.acslaw.org/
statecourtsmatter.
3. See Lambda Legal, Protected and Served? A National Survey Exploring Discrimination by Police, Prisons
and Schools Against LGBT People and People Living With HIV in the United States (2014), available at
http://www.lambdalegal.org/protected-and-served.
4. See Odette Keeley, “Bench Must Reflect State’s Diversity,” Inquirer.net (May 3, 2011), available at
http://globalnation.inquirer.net/755/bench-must-reflect-state%E2%80%99s-diversity.

Similarly, the National Center for
State Courts’ 2015 survey of registered
voters found that only 42% of AfricanAmericans described state courts as “fair
and impartial,” in contrast to 60% of the
overall sample.5
Structural impartiality. While

impartiality in individual judges is crucial,
so is a “structural impartiality” of the
bench as a whole.6 Sherrilyn Ifill explains
that “structural impartiality exists when
the judiciary as a whole is comprised of
judges from diverse backgrounds and
viewpoints” and “fosters impartiality
by diminishing the possibility that one
perspective dominates adjudication.”7

A judiciary that is largely homogenous
as an institution may insulate its
individual members from grappling with
different perspectives and experiences
shared by more diverse peers and litigants
alike.8 Structural impartiality can be
achieved only when diverse viewpoints
are reflected on the bench, so that no one
perspective is taken for granted in judicial
decision-making.9

Enriched decision-making. The role

that judges play in our constitutional
democracy requires them to be alert to
the experiences of the population they
are asked to judge. Judges with diverse
perspectives and experiences may have
different understandings of what burdens
are borne and by whom and may weigh
those concerns differently.
Judges who are attuned to the experiences
of marginalized populations are likely
to bring a vital perspective to judicial
deliberations.
For these and other reasons, judicial
diversity is a judicial virtue. Empathy for
the experiences of diverse communities is
part of what makes for a good judge. A
judiciary that includes a diverse range of
perspectives and experiences—including
those that have been historically excluded
and remain lacking—will improve
the quality of justice and build public
confidence.

“

At oral
arguments
and conference
meetings, in
opinions and
dissents, Justice
Marshall imparted
not only his legal
acumen but also
his life experiences,
constantly pushing
and prodding us to
respond not only to
the persuasiveness
of legal argument
but also to the
power of moral
truth.

”

5. See National Center for State Courts, The State of State Courts: A 2015 NCSC Public Opinion Survey (2015),
available at http://www.ncsc.org/2015survey.
6. See Sherrilyn A. Ifill, “Judging the Judges: Racial Diversity, Impartiality and Representation on State Trial Courts,”
39 B.C.L. REV. 95 (1997) – Boston College Law Review, http://lawdigitalcommons.bc.edu/cgi/viewcontent.
cgi?article=2086&context=bclr
7. Id.
8. See Sonia Lawrence, “Reflections: On Judicial Diversity and Judicial Independence,” in Judicial Independence in
Context (2010).
9. See Ifill, supra note 6.
10. See Sandra Day O’Connor, “Thurgood Marshall: The Influence of A Raconteur,” 44 Stan. L. Rev. 1217 (1992) –
Stanford Law Review, https://www.jstor.org/stable/1229051?seq=1#page_scan_tab_contents.

—Justice Sandra
Day O’Connor, the
first woman on the
U.S. Supreme Court,
remembering Justice
Thurgood Marshall,
the first AfricanAmerican to serve on
the Court10
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“

I was a
law school
teacher. And that’s
how I regard my
role here with my
colleagues who
haven’t had the
experience of
growing up female
and don’t fully
appreciate the
arbitrary barriers
that have been put
in women’s way.

”

—Justice Ruth Bader
Ginsburg, describing
her role on the U.S.
Supreme Court11

2. What we know about diversity
on state courts
The most current and comprehensive
study of the gender and race/ethnicity
of state judges is 2016’s The Gavel Gap:
Who Sits in Judgment on State Courts.12
The Gavel Gap presented ACS research by
two law professors who found significant
differences between the race and gender
composition of the courts and the
communities they serve. The two key
findings were:
have entered law schools
“Women

and the legal profession in large
numbers for the last forty years, but are
underrepresented on state courts.”13
of color make up roughly four
“People

in ten people in the country but fewer
than two in ten judges; and in sixteen
states, judges of color account for fewer
than one in ten state judges.”14
While state demographics vary,15 in
no state does the bench mirror the
population.16 Women and people of color
remain severely underrepresented on most
state courts at most levels. As the report
summarizes: “In a near majority of states

(24), minority judges fell below 50% of
proportional representation of the general
population.”17 And, “[n]ot a single state
has women on the bench in numbers
commensurate with their representation
in the general population.”18
C. JUDICIAL DIVERSITY DATA
1. Judicial diversity data is lacking
Reliable data about the demographic
and professional backgrounds of state
judges and judicial candidates is seriously
lacking. Much of the relevant information
is non-public and, in many states, it is
not collected in a systematic way. There
is such a shortage of data on the gender
identity and sexual orientation of judges
that little is known about LGBT state
judges.
In the absence of state-released judicial
diversity data, it has fallen upon non-state
actors to fill the gap. Responding to this
shortage, legal professional associations
have published data and conducted
research on women and people of color
on the bench.

11. See Greg Stohr, “Ruth Bader Ginsburg Isn’t Giving Up Her Fight for Women’s Rights,” Bloomberg (Feb. 12, 2015),
available at https://www.bloomberg.com/news/features/2015-02-12/ruth-bader-ginsburg-isn-t-giving-up-her-fightfor-women-s-rights.
12. Tracey George and Albert H. Yoon, The Gavel Gap: Who Sits in Judgment on State Courts? (2016), available at
gavelgap.org.
13. Id. at 2.
14. Id. at 3.
15. Id. at 10.
16. Unlike many elected and appointed officials, state appellate judges are required to meet professional requirements
such as being a member of the state bar or a licensed attorney.
17. Id. at 9.
18. Id.
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THE GAVEL GAP: DOCUMENTING A “SERIOUS SHORTCOMING
IN OUR UNDERSTANDING OF AMERICA’S COURTS”
To produce The Gavel Gap: Who Sits in Judgment
on State Courts? in 2016, Professors Tracey George
and Albert Yoon and nine student researchers at
Vanderbilt University and the University of Toronto
spent more than a year in 2015-16 completing a
nationwide data quest. They started with data made
public in a handful of states and went further by
examining media sources, reaching out to states
that release data only upon specific request and
methodically gathering the remainder of the hardto-find facts for three demographic categories. In
the end, they created a new database revealing the
gender, racial and ethnic backgrounds of more than
10,000 state judges serving on state courts of general
jurisdiction as of December 2014.
The Gavel Gap is an important resource. Indeed, one

National Association of Women
The

Judges’ website publishes some statistics
on the gender composition of each
state’s bench.19 These limited statistics
are compiled by Forster-Long, Inc. for
their annual publication, The American
Bench, to which a year of single-user
online access costs $625.20
National Center for State Courts’
The

website publishes some statistics on state
judges’ race and ethnicity.21 However,
states are supposed to self-report this
race and ethnicity data, and some states
have made little or no data publicly
available.
association releases data on the
Neither

gender identity and sexual orientation
of judges.

Supreme Court of Ohio staff member referred one
of our researchers to The Gavel Gap after noting that
her own state does not systematically collect judicial
diversity data.22
Yet The Gavel Gap also illustrates the “serious
shortcoming in our understanding of America’s
courts” that arises from the lack of judicial diversity
data. It took a Herculean effort by a group of
independent researchers to collect and release basic
demographic data about state judges—data which
states should release voluntarily in the first place. And
given the lack of discoverable information on LGBT
judges, even The Gavel Gap authors were not able
to compile data based on gender identity and sexual
orientation, and so very little is known about LGBT
judges in state courts.

2. Why states should prioritize
judicial diversity data
States should improve collection and
release of judicial diversity data for several
reasons:
Transparency. Transparency refers to
government’s obligation to provide
certain relevant information to the
public so that people can hold officials
accountable. This includes information

19. National Association of Women Judges, 2016 US State Court Women Judges, available at https://www.nawj.
org/statistics/2016-us-state-court-women-judges.
20. Forster-Long, Inc., The American Bench, available at http://www.forster-long.com/americanbench.
21. National Center for State Courts, State Court Organization, available at http://data.
ncsc.org/QvAJAXZfc/opendoc.htm?document=Public%20App/SCO.qvw&host=QVS@
qlikviewisa&anonymous=true&bookmark=Document\BM140.
22. Lambda Legal email correspondence with the Supreme Court of Ohio, August 19, 2016.
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about the demographic and professional
backgrounds of judges and judicial
candidates in state courts. There is a
strong public interest in ensuring that the
judiciary is composed of judges who truly
understand the issues faced by all who
are subject to its rulings. Without reliable
judicial diversity data, no one can know if
that is the case.
Diversity. Gathering and disseminating

judicial diversity data is itself a crucial step
toward achieving judicial diversity. States
cannot improve diversity on the bench
if they do not know the ways in which
diversity is lacking. With reliable data in
hand, state and other actors can assess:

backgrounds of candidates who
The

make it to the bench;
a state stands on representWhere

ativeness on its bench; and
specific forms of diversity are
What

present and lacking on the bench.
Insights from judicial diversity data
can in turn guide the judicial selection
process and its reform. For instance, in
states with merit selection of judges,
collecting data can allow commissioners
to discover whether they are successfully
recruiting diverse applicants and putting
diverse candidates before the appointing
authority.23

Ease. Collecting and releasing judicial

diversity data is not just important—
as a practical matter, it is cheap and easy
to do and well worth the future gains
in diversity.

easy way to begin collecting
One

data is to ask for basic information
about demographic and professional
backgrounds:
¾in
¾ the case of judicial candidates in
non-elective states, in their judicial
appointment applications; and
¾in
¾ the case of elected/appointed
judges, through human resources/
judicial data forms and anonymous
surveys.
For
 those states that already collect
data, making their surveys more
comprehensive should be straightforward. In most cases, it simply
involves adding categories such as
gender identity and sexual orientation
to existing judicial data or application
forms and aggregating the information
received.
the data has already been
Once

collected, the administrative and
financial burden of publishing it online
is likely to be minimal.

23. See Kate Berry, Building a Diverse Bench: A Guide for Judicial Nominating Commisioners, available at https://
www.brennancenter.org/publication/building-diverse-bench-guide-judicial-nominating-commissioners.
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STUDY

HOW 12 STATES DEAL WITH
JUDICIAL DIVERSITY DATA
This report releases a new study
that examined whether and how
12 states collect and disclose
judicial diversity data about the
demographic and professional
backgrounds of state judges
and judicial candidates. Lambda
Legal commissioned Liz Seaton,
Esq., as the primary researcher
of the study.
The 12 states in this study were selected in part
for their geographic diversity and variations in
judicial selection methods for high court judges.
With guidance from The Gavel Gap report, the
primary researcher prioritized identifying states
with useful practices in collecting and releasing
judicial diversity data, so that other states do
not have to start from scratch when considering
such a project themselves. Instead, they can
look to sister states that already follow useful
practices on this issue.
The research team compiled information on
state practices through email and telephone
interviews with state court officials. The
interviews took place between May and
September 2016. Additional information was
gathered from published sources, including
laws, state court and professional association
websites, academic journals, fair courts
publications and newspapers.

Tier One includes states that systematically
collect and publicly disclose judicial
diversity data: California, Georgia, New
Jersey and Texas.
Tier Two includes states that systematically
collect judicial diversity data and disclose
it upon request: Arizona, Maryland, New
York, Oregon and Wisconsin.
Tier Three includes states that either do
not systematically collect judicial diversity
data or do not disclose it: Kansas, Ohio
and Tennessee.
For best practices, guidance and
recommendations about how states should
collect and release judicial diversity data, please
turn to:
Part III: Best Practices: Collecting and
Releasing Judicial Diversity Data
Part IV: Guidance: Collecting Gender
Identity and Sexual Orientation Data
Part V: Recommendations: Next Steps for
Key Actors
The following pages present a detailed analysis
of how the 12 states deal with judicial diversity.

The study found a range of approaches to
collecting and disclosing judicial diversity data.
To make sense of these findings, the report
adopts a three-tier analytic framework:
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OVERVIEW OF FINDINGS
STATE
California

TIER 1

Georgia
New Jersey

Texas

Arizona

TIER 2

Maryland
New York
Oregon
Wisconsin

TIER 3

Kansas

Ohio
Tennessee
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COLLECTED?

DISCLOSED?

Yes.

Yes. Published.

Yes.

Yes. Published.

Yes.

Yes. Published.

Yes.

Yes. Published.

Yes.

Yes. Disclosed Upon Request.

Yes.

Yes. Disclosed Upon Request.

Yes.

Yes. Disclosed Upon Request.

Yes.

Yes. Disclosed Upon Request.

Yes.

Yes. Disclosed Upon Request.

Yes.

No.

No.

No.

No.

No.

Required by law. Collected by
three separate actors. Includes
data on gender identity and sexual
orientation.
Required by law. Collected by the
Judicial Council.
Collected by the Equal Employment
Opportunity/Affirmative Action Unit.

Collected by the Office of Court
Administration.

Collected for merit selected judicial
vacancies.
Collected by the Administrative
Office of the Courts.
Collected by the Office of Court
Administration.
Collected by the Human Resource
Services Division.
Collected by the State Courts Office.
Collected by the Office of Judicial
Administration.

Data is not collected.
Data is collected in an ad hoc,
unsystematic manner.

Published annually by three
separate actors. Includes data
on gender identity and sexual
orientation.
Published annually by the Judicial
Council.
Published biennially by the
Supreme Court Committee on
Minority Concerns.
Published annually by the Office
of Court Administration and the
Judicial Branch.

Data is not published, and
request for collected data was
denied by the Office of Judicial
Administration.
No collected data to be disclosed.
Data was disclosed upon request,
with an explanation that there is no
systematic collection or disclosure
of data.

A. TIER ONE: STATES THAT
SYSTEMATICALLY COLLECT AND
PUBLICLY DISCLOSE DATA

CALIFORNIA
REGION: WEST
HIGH COURT JUDICIAL SELECTION METHOD:
GUBERNATORIAL APPOINTMENT WITH
JUDICIAL COMMISSION CONFIRMATION

California has the distinction of being the
only state in this study to collect and release
demographic data about its LGBT judges
and judicial candidates, although how this
data is presented raises concerns. In 2016,
four appointees (8.9%) and 14 applicants
(6.4%) self-identified as LGBT.24

California law mandates the collection and
release of state judicial demographic data.
The relevant law—California Government
Code section 12011.5(n)—requires annual
collection and release of judicial demographic
data with respect to ethnicity, race, disability,
veteran status, gender, gender identity
and sexual orientation.25 The requirement
concerning gender identity and sexual
orientation was added in 2011 with Senate
Bill 182, which Lambda Legal supported.
Responsibility for collection and release of
data lies with three separate state actors:
(1) the Governor, (2) the Commission
on Judicial Nominees Evaluations of the
State Bar, and (3) the Judicial Council of
California. All three publish judicial diversity
data, albeit in slightly differently ways.

24. Office of Governor Edmund G. Brown, Jr., “Governor Brown Releases 2016 Judicial Appointment Data” (Feb.
28, 2017), available at https://www.gov.ca.gov/news.php?id=19698.
25. See California Government Code Section 12011.5(n) states:
(A) The Governor shall collect and release, on an aggregate statewide basis, all of the following:
		
(i) Demographic data provided by all judicial applicants relative to ethnicity, race, disability, veteran
			status, gender, gender identity, and sexual orientation.
		 (ii) Demographic data relative to ethnicity, race, disability, veteran status, gender, gender identity, and
			sexual orientation as provided by all judicial applicants, both as to those judicial applicants who have
			been and those who have not been submitted to the State Bar for evaluation.
		 (iii) Demographic data relative to ethnicity, race, disability, veteran status, gender, gender identity, and
			sexual orientation of all judicial appointments or nominations as provided by the judicial appointee
			or nominee.
(B) The designated agency of the State Bar responsible for evaluation of judicial candidates shall collect and
		 release both of the following on an aggregate statewide basis:
		
(i) Statewide demographic data provided by all judicial applicants reviewed relative to ethnicity, race,
			disability, veteran status, gender, gender identity, sexual orientation, and areas of legal practice
			and employment.
		 (ii) The statewide summary of the recommendations of the designated agency of the State Bar by
			ethnicity, race, disability, veteran status, gender, gender identity, sexual orientation, and areas of legal
			practice and employment.
(C) The Administrative Office of the Courts shall collect and release the demographic data provided by
justices and judges described in Article VI of the California Constitution relative to ethnicity, race,
		 disability, veteran status, gender, gender identity, and sexual orientation by specific jurisdiction.
Section 12011.5(n)(C)(4) states: “The State Bar and the Administrative Office of the Courts shall use the
following ethnic and racial categories: American Indian or Alaska Native, Asian, Black or African-American,
Hispanic or Latino, Native Hawaiian or other Pacific Islander, White, some other race, and more than one
race, as those categories are defined by the United State Census Bureau for the 2010 Census for reporting
purposes.”
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(California continued)

The
 Governor releases aggregate statewide
demographic data provided by all judicial
applicants, appointees and sitting judges
and justices. The 2017 release includes
applicant and appointee data for 2016
as well as cumulative data from 2011
through 2016.
The Governor’s data tallies the number
of LGBT judges under the heading of
Sexual Orientation, without indicating
the numbers of heterosexual and cisgender
respondents or even mentioning gender
identity. This appears to conflate sexual
orientation and gender identity and
leaves unclear whether any of the judges
are transgender. The release notes that data
concerning sexual orientation is incomplete
“[b]ecause a response to this question is
voluntary and because all applications
received prior to January 1, 2012 did not
include this question...”26
The
 Commission on Judicial Nominees
Evaluation releases a “Statewide
Demographics Report” covering
demographic and professional background
information provided by judicial applicants
and, in most cases, aggregate ratings
according to demographic groups.27
In the 2016 report, the section on sexual
orientation and gender identity notes that
11% of the 63 female candidates and 20%
of the 82 male candidates declined to

reveal sexual orientation. The data appears
to conflate sexual orientation and gender
identity: Both are included in the same
table, and the only categories included are
Heterosexual, Gay, Bisexual, Transgender
and Decline to Respond, with no cisgender
option. Furthermore, no aggregate ratings
for sexual orientation and gender identity
are provided.
The
 Judicial Council of California publicly
releases the most detailed data of the
three, including the overall gender, race,
ethnicity, sexual orientation and gender
identity of responding justices and judges
in the Supreme Court, Courts of Appeal
and trial courts and the sexual orientation
and gender identity of responding justices
and judges by jurisdiction. Here again,
sexual orientation and gender identity are
grouped together and without a cisgender
option. The 2017 report includes data
current as of December 31, 2016.28

GEORGIA
REGION: SOUTHEAST
HIGH COURT JUDICIAL SELECTION METHOD:
NONPARTISAN ELECTIONS OR MERIT
SELECTION, DEPENDING ON TIMING OF
VACANCY

Georgia law mandates collection of
judicial statistics.29 Accordingly, the Judicial

26. Office of Governor Edmund G. Brown, Jr., Governor Brown Releases 2016 Judicial Appointment Data (Feb. 28,
2017), available at https://www.gov.ca.gov/news.php?id=19698.
27. State Bar of California, Commission on Judicial Nominees Evaluation 2015 Statewide Demographic Report,
available at http://www.calbar.ca.gov/LinkClick.aspx?fileticket=k-hgLYZdb9Y%3d&tabid=224&mid=1534.
28. Judicial Council of California, Demographic Data Provided by Justices and Judges Relative to Gender, Race/
Ethnicity, and Gender Identity/Sexual Orientation (Gov. Code, § 12011.5(n)) As of December 31, 2016, available
at http://www.courts.ca.gov/documents/2017-Demographic-Report.pdf.
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(Georgia continued)

Council of Georgia publishes “Judicial
Demographics” data in its annual report.
The data addresses gender and race, including
multiracial, other and unknown options.
The findings presented are intersectional
(e.g., Black Male, Asian Female, etc.). Data
collection includes self-reporting by judges at
the year’s close, referenced on the final page
of the Annual Report, FY2015.30

NEW JERSEY
REGION: NORTHEAST
HIGH COURT JUDICIAL SELECTION METHOD:
GUBERNATORIAL APPOINTMENT WITH
SENATE CONFIRMATION

New Jersey Courts’ Equal Employment
Opportunity/Affirmative Action Unit collects
and compiles judicial demographic data.
The “Equal Employment Opportunity/
Affirmative Action Master Plan” describes the
data collection process:
“The Judiciary will provide the Applicant
Disposition Data form by email to be
completed on a voluntary basis by all
applicants for a particular job vacancy.
Data collected on the form includes

information on the position applied for;
the race/ethnicity, gender, and age of
the applicant; veteran’s status; disability
status; the educational attainment level
of the applicant; and the recruitment
source used in attracting the candidate.
The completed forms and related reports
are to be handled only by the local EEO/
AA staff and kept separate from Human
Resources or anyone else involved in the
recruitment/hiring process.”31
The Supreme Court Committee on Minority
Concerns—an advisory committee tasked
with implementing recommendations
designed to “rid the court of all vestiges of
bias and discrimination”—publishes the data
biennially, specifically every odd year. The
data appears in the form of a chart revealing
statistics on the ethnicity, gender and race
of judges on the Supreme Court, Superior
Court (Appellate and Trial levels) and
Tax Court.
In addition to disclosing demographic data,
the report analyzes trends. For instance, the
2017 report observes that “representation of
females has steadily increased from 16.4 %
(65) in 1995 to 35.0% (153) in 2017;

29. The Georgia State Code requires the Administrative Office of the Courts, under the supervision and direction of
the Judicial Council, to “compile statistical and financial data and other information on the judicial work of the
courts” and to “prepare and publish in print or electronically an annual report on the work of the courts and on
the activities of the Administrative Office of the Courts.” See GA Code § 15-5-24 (2015), available at http://law.
justia.com/codes/georgia/2015/title-15/chapter-5/article-2/section-15-5-24/.
30. Judicial Council of Georgia Administrative Office of the Courts, Annual Report, FY2015, available at http://
georgiacourts.gov/sites/default/files/FY15AR_wdemo.pdf. Reports from previous years are available at http://
www.georgiacourts.org/content/annual-reports.
31. Judiciary of the State of New Jersey, “Equal Employment Opportunity/Affirmative Action and Anti-Discrimination
Master Plan,” (June 30, 2014), available at https://www.judiciary.state.nj.us/policies/eeomastr.pdf.
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(New Jersey continued)

a similar positive increase is also noted for
the representation of jurists of color from
7.1% (28) in 1995 to 17.8% (78) as of
January 3, 2017.”32
The report also observes that “knowledge
and information about sexual orientation
and gender identity (SOGI) generally
and LGBTQI issues is not sufficiently
provided across stakeholder groups within
the Judiciary and yet, given the significant
LGBTQI population in New Jersey, it
is necessary.”33 Collecting and releasing
data about the gender identity and sexual
orientation of judges and judicial candidates
is an important step toward having broader
conversations about these diverse identities
and experiences.

TEXAS
REGION: SOUTH CENTRAL
HIGH COURT JUDICIAL SELECTION METHOD:
PARTISAN ELECTIONS

The Texas Office of Court Administration
collects and releases judicial demographic
data. It publishes an “Annual Statistical
Report” that includes a section on
demographics called “Profile of Appellate
and Trial Court Judges.”34

The section comprises two parts:
One includes eight categories of
Part

court-level aggregate information about
Texas judges, from the state Supreme
Court to Municipal Courts: number
of judges; age of judges (mean, oldest,
youngest and range); gender; ethnicity;
length of service (average and longest);
range of service on the particular
court (in years); when judges first
assumed office; and method of selection
(appointment or election).
Two includes four categories,
Part

again of aggregate data by court level:
education (how many completed high
school, college and law school); bar
licensure (how many were licensed to
practice and for how long); path to the
court (attorney private practice, judge of
lower court, legislative service, or other
governmental service); and previous
experience (prosecutor, attorney private
practice, judge of lower court or county
commissioner).
The Texas Judicial Branch publishes the
same data as a single page called “Profile of
Appellate and Trial Court Judges.”35

32. New Jersey Supreme Court Committee on Minority Concerns, 2015-2017 Report (January 2017), available at
https://www.judiciary.state.nj.us/reports2017/minority.pdf.
33. Id.
34. Texas Office of Court Administration, “Annual Statistical Report for the Texas Judiciary: Fiscal Year 2015,”
available at http://www.txcourts.gov/media/1308021/2015-ar-statistical-print.pdf.
35. Texas Judicial Branch, “Profile of Appellate and Trial Court Judges As of September 1, 2015,” available at
http://www.txcourts.gov/media/1332556/Judge-Profile-Sept-15.pdf.
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B. TIER TWO: STATES THAT
SYSTEMATICALLY COLLECT DATA
AND DISCLOSE IT UPON REQUEST

ARIZONA
REGION: SOUTHWEST
HIGH COURT JUDICIAL SELECTION METHOD:
MERIT SELECTION

Arizona collects judicial diversity data related
to race, ethnicity, gender and professional
background as part of the application process
for all merit-selected judicial vacancies, a
staff member of the Arizona Judicial Council
reported.36 Merit selection judicial offices
include the Supreme Court, the Court of
Appeal and the Superior Court in the three
largest counties, Maricopa, Pima and Pinal.
This data is not published, but it is made
available upon written request.
Attorneys applying for a merit selection
judicial position answer a question on the
judicial application about gender (which an
applicant writes in) and race/ethnicity (which
an applicant selects from given options), a
staff member of the Arizona Supreme Court
reported.37 The question comes with a note
about the role of diversity in merit selection:

“The Arizona Constitution, Article VI,
§§ 36 and 41, requires the Commission
to consider the diversity of the state’s
or county’s population in making its
nominations. However, the primary
consideration shall be merit.”
In addition to short sections requesting
“Personal Information” and “Educational
Background,” the application contains
a more detailed section on “Professional
Background and Experience.” This latter
section covers a wide array of information,
including present and past areas of law
practiced, typical clients and “any additional
professional experience [an applicant] would
like to bring to the Commission’s attention.”
Arizona does not routinely collect judicial
diversity data for judicial officers who are
selected by popular election or appointed
by city councils. However, the Commission
on Minorities in the Judiciary—a standing
committee of the Arizona Judicial Council
responsible in part for “enrich[ing] the
diversity of the judiciary to reflect the
communities it serves”—conducted a
diversity survey of all judicial officers in
2015. The resulting judicial diversity data
is also provided upon written request.

36. Lambda Legal email correspondence with the Arizona Judicial Council, November 28, 2016.
37. Lambda Legal email correspondence with the Arizona Supreme Court, November 29, 2016.
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MARYLAND
REGION: MID-ATLANTIC
HIGH COURT JUDICIAL SELECTION METHOD:
MERIT SELECTION

Maryland’s Administrative Office of the
Courts collects judicial demographic data for
all court levels and releases it upon request.
The report is organized by race/ethnicity,
with gender (male or female) breakdowns
for each of the following categories: AfricanAmerican, American-Indian/Alaska Native,
Asian/Pacific Islander, Hispanic, White
and Multi-Racial.
An appellate court judicial application on
the Maryland courts website sets out two
categories of qualifications of a Maryland
judge: (1) legal and (2) professional and
personal. It states that the Maryland
Constitution “speaks generally of the second
category of qualifications, by providing that
those selected for judgeships shall be lawyers
‘most distinguished for integrity, wisdom and
sound legal knowledge.’”38
The application solicits demographic
information from judicial candidates
concerning race and sex. It further notes

that “[t]he submission of this information
is voluntary and will be kept confidential
and used only for statistical reports.”39
Applicants may choose to share a copy of the
questionnaire with professional associations,
including the Lesbian, Gay, Bisexual, and
Transgender Bar Association of Maryland.

NEW YORK
REGION: NORTHEAST
HIGH COURT JUDICIAL SELECTION METHOD:
GUBERNATORIAL APPOINTMENT WITH
SENATE CONFIRMATION

New York’s Office of Court Administration
(OCA) collects judicial demographic data
through payroll processes but does not
publish it. However, the OCA releases this
data upon request, including to the New
York State Bar Association (NYSBA).
In 2014, the NYSBA requested and
published this data in a report entitled
Judicial Diversity: A Work in Progress.
The report is an extensive treatment of
judicial diversity in New York. It explains
the importance of judicial diversity, explores
diversity across multiple categories, breaks
the data down by judicial district and
compares it to the diversity of the
population served.

38. Maryland Judicial Center, “Qualifications of a Maryland Judge” (Aug. 24, 2016), available at http://www.courts.
state.md.us/judgeselect/pdfs/judapplication.pdf.
39. Id.
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(New York continued)

The NYSBA report includes an article
called “Lesbians, Gay Men, Bisexuals and
Transgender People” on pages 35-37 written
by the Honorable Michael Sonberg, an
acting justice for the New York County
Supreme Court, in which he “encourage[s]
OCA to include an optional question
regarding sexual orientation on attorney
registration forms, as the New York State Bar
Association and other bar associations do on
their membership forms.”40

The data is organized by race/ethnicity,
with gender breakdowns for each of the
following categories: Asian, American Indian
or Alaskan Native, Black/African-American,
Hispanic, Native Hawaiian or Other Pacific
Islander, Two or More Races, White and
Declined to Answer.

WISCONSIN
REGION: NORTH CENTRAL

OREGON
REGION: PACIFIC NORTHWEST
HIGH COURT JUDICIAL SELECTION METHOD:
NONPARTISAN ELECTIONS

The Oregon Judicial Department’s Human
Resource Services Division collects judicial
demographic data with respect to race,
ethnicity and gender and discloses it upon
request. The data sheet provided to us
describes the data collection process:
“Judges upon election or appointment
are provided a Judge Data Sheet - EEO
Census Form as a part of the New Judge
Packet. The initial paragraph on the form
notes participation is voluntary, ‘very
much encouraged and appreciated’ and
includes the Chief Justice’s request that
each member of the judiciary complete
the survey and return it to HRSD.”

HIGH COURT JUDICIAL SELECTION METHOD:
NONPARTISAN ELECTIONS

Wisconsin collects judicial demographic data
and releases it upon request, its State Courts
Office confirmed. New judges are asked for
the information at the time they are added to
payroll, and the Director of the State Courts
Office compiles the information voluntarily
provided by the judges.
Reports received show that the categories
tallied for their three court levels (Supreme
Court, Court of Appeals, Circuit Court) are
gender and race/ethnicity (American Indian/
Alaskan Native, Asian or Pacific Islander,
Black, Hispanic or White).

40. Hon. Michael R. Sonberg, “Lesbians, Gay Men, Bisexuals and Transgender People,” in Judicial Diversity: A
Work in Progress (Sept. 17, 2014), available at http://www.nysba.org/Sections/Judicial/2014_Judicial_Diversity_
Report.html.
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C. TIER THREE: STATES THAT EITHER
DO NOT SYSTEMATICALLY COLLECT
DATA OR DO NOT DISCLOSE IT

OHIO
REGION: MIDWEST
KANSAS
REGION: MIDWEST
HIGH COURT JUDICIAL SELECTION METHOD:
MERIT SELECTION

Kansas collects judicial demographic data
but does not publish it, its Office of Judicial
Administration confirmed.41 In response
to our request for judicial diversity data, a
public information director stated:
“Our personnel office collects data, some
of which is provided voluntarily, but we
do not compile and publish it. Under the
Kansas Open Records Act (K.S.A. 45215, et seq.) and Kansas Supreme Court
rule, we are not required to produce a
record that doesn’t already exist in order to
answer your question.”42

HIGH COURT JUDICIAL SELECTION METHOD:
NONPARTISAN ELECTIONS

Ohio does not collect or disclose judicial
diversity data, according to a staff member at
the Supreme Court of Ohio.43

TENNESSEE
REGION: SOUTHEAST
HIGH COURT JUDICIAL SELECTION METHOD:
MERIT SELECTION

Tennessee does not collect judicial diversity
data, according to a staff member of its
Courts Public Information Office. In
response to our request for such data, the
staff member supplied a tally of the numbers
of judges in three categories (Male, Female
and Minority) and explained:
“This is not an official data collection in
any way. A staff member is making [a]
judgment call as to the various data we
collect. The applicants may not even be
aware that we are collecting the data—she
is doing it based on her observations.”44

41. Lambda Legal email correspondence with the Kansas Supreme Court Official of Judicial Administration,
September 1, 2016.
42. Lambda Legal email correspondence with the Kansas Supreme Court, September 1, 2016.
43. Lambda Legal email correspondence with the Supreme Court of Ohio, August 19, 2016.
44. Lambda Legal email correspondence with the Tennessee Administrative Office of the Courts,
September 9, 2016.
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(Tennessee continued)

This suggests that although demographic data
is compiled in the course of the nomination
and appointments process for Tennessee
judges, the data is not based on a systematic
survey of judicial candidates. Instead,
the data provided reflects an individual’s
impressions of candidates’ gender, racial and
ethnic identities.

Overall, reliable judicial diversity
data is lacking. A number of
states do not collect basic
demographic information about
their judiciary. No state collects
and reports information across
all basic diversity categories,
including race, ethnicity,
gender, gender identity, sexual
orientation and disability
status, as well as professional
background.
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BEST PRACTICES
COLLECTING AND RELEASING
JUDICIAL DIVERSITY DATA

This report has found an overall
lack of judicial diversity data.
However, it has also found that
data collection and sharing
can be improved. By taking
simple steps, states can begin
to overcome the problem. To
find best practices, we look to
the experiences of nine states
featured in this report that do
collect such data.
We propose that judicial diversity data
should be:
Collected: States should systematically
collect judicial diversity data.
Communicated: States should
voluntarily publish data.
Comprehensive: Data should cover a
range of diversity categories, including
gender identity and sexual orientation.
Clear: Data should be easy to find and
use and presented in a manner easily
accessible to the public, policymakers
and journalists.
A.COLLECTED
States should collect judicial diversity data in
a systematic way—meaning through a formal
step-by-step process that solicits demographic
and professional information from all judges
and judicial candidates in the state.
States may choose among a range of
approaches to data collection, depending on
practical and political concerns. Some may
introduce a law requiring judicial diversity
data collection (e.g., California). Others
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may invoke an existing law authorizing
collection of judicial statistics (e.g.,
Georgia) or even the state constitution (e.g.,
Maryland). Others still may compile judicial
diversity data as a routine aspect of judicial
administration.
Whatever approach is adopted, data
collection should be:
Voluntary. Participation by judges and
judicial candidates should be voluntary.
They should be informed of the ways in
which their demographic information
will be used, and they should make their
own decision about whether they want
to disclose their information. Of course,
since completeness of data is an obvious
goal of data collection, respondents may
be encouraged to voluntarily disclose
their demographic information.
For instance:
Oregon’s judge data sheet reportedly
states that participation is voluntary
and “very much encouraged and
appreciated.”
Confidential. Data should be collected
and stored in such a way that protects
confidentiality—meaning individual
data should be kept confidential and
only released in the statistical aggregate.
Judges and judicial candidates should be
assured that disclosed information will
remain confidential and that disclosure
will not prejudice their tenure or
candidacy.

For instance:
Maryland’s judicial application
form states: “The submission of this
information is voluntary and will be
kept confidential and used only for
statistical reports.”
Reliable. Data should be collected
using clear and accepted methods and
reliable practices. The data and methods
should be sufficiently detailed so that
other researchers are able to replicate
the findings.
For instance:
New Jersey’s “Equal Employment
Opportunity/Affirmative Action
Master Plan” describes the data
collection process, and the Supreme
Court Committee on Minority
Concerns publishes the data and
trends in considerable detail.
Ethical. Ethical data collection requires
treating judges and judicial candidates
with respect from the time they are
approached for participation, even
if they decline to participate, through
to when their participation ends.
This includes respecting their right
to decide that the research does not
match their interests and to decline
or withdraw participation, respecting
their privacy and keeping their private
information confidential.

candidates’ identities may be unreliable
and unethical:
Unreliable because:
¾it
¾ lacks clear and accepted research
methods;
and judicial candidates may
¾judges
¾
not identify with the perceived racial,
ethnic, gender or other identities
ascribed to them; and
¾the
¾ categories used to describe them
may be reductive and yield unhelpful
data; and
Unethical because:
and judicial candidates
¾judges
¾
may not be aware of or may not
have consented to the use of their
demographic and professional
information in particular ways;
may be denied the opportunity
¾they
¾
to self-identify; and
¾the
¾ assignment of identity by others
may be based on stereotypes (for
instance, about how men and women
are supposed to look and act) that are
themselves problematic.
For instance:
Tennessee’s classification of judges
as Male, Female and Minority based
on their appearance is not only
unreliable; it also offers less nuanced
findings than states with systematic
collection of judicial diversity data
(such as Georgia’s data on judges who
are Black Male, Asian Female, etc.).

In particular, compiling judicial
diversity data based on people’s
impressions of judges and judicial
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B. COMMUNICATED
States should voluntarily publish the judicial
diversity data they collect. The data released
should be aggregated on a statewide and
court-level basis, subject to ensuring that
there is not an unwanted and unexpected
disclosure about any individual judge or
judicial candidate.
Publication may take a number of different
forms (both print and online), ranging
from a full report on diversity on the bench
(e.g., California, New Jersey) to a section
on judicial demographics within another
publication, such as an annual report (e.g.,
Georgia, Texas).
Releasing data on judicial diversity serves
an important public interest. And where
the data has already been collected, the
administrative and financial burden of
publishing it online is likely to be minimal.
Where states have not yet published the
judicial diversity data they gathered in the
past, they should, at a minimum, disclose
the historic data upon request. Furthermore,
they should do so for each request and
not selectively at their discretion. It would
indeed be troubling if state court officials
could decide what data to disclose and to
whom without any principled justification
for withholding data, as appears to be the
case in Kansas.
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C.COMPREHENSIVE
Data collected should cover a range of
diversity categories, including gender
identity and sexual orientation. Among the
nine states surveyed that collect judicial
diversity data:
 Each collects and releases data in
different ways.
 All collect data on gender and race and/
or ethnicity.
 One (California) requires data on
gender identity and sexual orientation.
 Some collect other valuable data, such
as data on professional background.
 No state collects and reports
information across all these various
categories.
A best practice methodology would, at a
minimum, ask judges and judicial candidates
to provide basic information about their
demographic backgrounds, including race,
ethnicity, gender, gender identity, sexual
orientation and disability status, as well as
their professional backgrounds. We offer
additional guidance on collecting data on
gender identity and sexual orientation in the
next section.
For those states that already collect data,
making their surveys more comprehensive
should be straight-forward. In most cases,
it simply involves adding additional
categories (such as gender identity and
sexual orientation) to existing judicial data
or application forms, and aggregating the
information received.

D.CLEAR
Where judicial diversity data is released,
and how, is important. Data should be easy
to find and use and presented in a manner
easily accessible to the public, policymakers
and journalists. It should be published
within a reasonable time in an electronically
accessible form.
For those states that publicly release data—
California, Georgia, New Jersey and Texas—
we located the information on websites open
to the public. California’s data is released by
three separate state actors, and Texas makes
its data available in two locations. Multiple
locations make data easier to find.
The demographic data on New Jersey
judges appears on page 151 of a 212-page
annual report. Similarly, the data on Georgia
judges appears on the final page of an annual
report. The data would be easier to find if
these states also supplied it as a standalone webpage.
New York’s data was published by the
NYSBA, an independent professional
association, and so a state court website
search did not reveal it. It is, however,
findable through a broader internet
search. The NYSBA provides population
demographic data alongside judge
demographic data, which is helpful for
drawing comparisons.
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GUIDANCE

COLLECTING GENDER IDENTITY AND
SEXUAL ORIENTATION DATA

In the absence of
state-issued data,
even Lambda
Legal—the nation’s
oldest and largest
legal organization
committed to
achieving full
recognition of
the civil rights of
LGBT people and
everyone living
with HIV—cannot
say with confidence
how many LGBT
judges serve
on state court
benches.

State courts have broad
authority to uphold or restrict
the rights of LGBT people. As
lawyers, litigants, defendants
and jurors, LGBT individuals can
face overt discrimination from
state judges as well as more
subtle discriminatory practices
that have become prevalent in
the judicial system. All the more
reason for states to introduce
cultural competency and antibias education for all judges—
and to find out whether any
LGBT judges serve on the bench.
While this report has found an overall lack
of judicial diversity data, data on the gender
identity and sexual orientation of judges and
judicial candidates is nearly non-existent.
Indeed, even states that gather judicial diversity
data tend not to collect data on these two
categories—California being a recent and
notable exception.
In some states, discrete pieces of information
are available through media stories about LGBT
judges who have been appointed or elected.
Yet in the absence in state-issued data, even
Lambda Legal—the nation’s oldest and largest
legal organization committed to achieving full
recognition of the civil rights of LGBT people
and everyone living with HIV—cannot say with
confidence how many LGBT judges serve on
state court benches.

There is a path forward. This section takes
a closer look at the experience of two states
where judicial diversity data including gender
identity and sexual orientation is available, and
offers guidance on how states can gather and
disseminate data on these overlooked categories.
A. TALE OF TWO STATES
This report has identified two states where
information about the gender identity
and sexual orientation of judges is readily
available: California and New York.
2012, the State of California
Since

has released data on how many LGBT
judges serve on its state court benches.
In
 2014, the New York State Bar
Association, a voluntary membership
group rather than a state entity,
published biographical information
about the state’s openly LGBT judges.
California and New York are an encouraging
start. They demonstrate how state and
non-state actors can gather and disseminate
judicial diversity data including gender
identity and sexual orientation.
As importantly, these two states illustrate
the benefits of more comprehensive judicial
diversity data. In particular, California’s data
on the gender identity and sexual orientation
of judges has fostered a deeper understanding
of diversity on the bench. It has enabled
further analysis about the status of LGBT
presence in the California judiciary, causes
for the lack of LGBT diversity and remedies
to improve diversity.45

45. California LGBT Judicial Coalition, “The New Frontier of LGBT Equality: The California State and Federal
Judiciary” (July 14, 2015), available at http://voiceofoc.org/files/2015/07/CA-LGBTs-in-the-Court-Article.pdf.

28

More than simply offering data, these two
states offer lessons in data collection. Along
with best practices outlined earlier,46 they
shed light on some of the pitfalls that emerge
when collecting data on gender identity and
sexual orientation, as well as some of the
ways that data collection can be improved.
Recall that:
In California:
released by three separate state
¾Data
¾
actors appears to conflate gender
identity and sexual orientation.
¾The
¾ Governor’s data tallies the
number of LGBT judges under
the heading of Sexual Orientation,
without indicating the numbers
of heterosexual and cisgender
respondents or even mentioning
gender identity.
¾The
¾ Commission on Judicial
Nominees Evaluation and the
Judicial Council’s data includes
only Heterosexual, Gay, Bisexual,
Transgender and Decline to Respond,
with no cisgender option.
In New York:
the New York Office of
¾Although
¾
Court Administration collects judicial
demographic data, that data does not
include gender identity and sexual
orientation.
¾The
¾ information on LGBT judges
published by the New York
State Bar Association is not
systematically collected by the state.
Rather, it was made available for the
NYSBA report by the Honorable

Michael R. Sonberg of the New York
County Supreme Court.
a helpful start, this method
¾While
¾
may not yield comprehensive data
about the gender identity and sexual
orientation of New York judges. The
knowledge of a single judge cannot
be a substitute for systematically
collected, state-issued data.
B.GUIDANCE ON GENDER IDENTITY
AND SEXUAL ORIENTATION
It is critical that states gather and disseminate
judicial diversity data that includes gender
identity and sexual orientation. In order to
introduce and improve such data collection,
Lambda Legal offers the following guidance
based on its experience working with LGBT
people and everyone living with HIV.

California and New
York demonstrate
how state and
non-state actors
can gather and
disseminate
judicial diversity
data including
gender identity
and sexual
orientation.

1. Dealing with gender identity
and sexual orientation
Survey design. Gender identity and
sexual orientation are distinct categories
with separate meanings and should be
treated as such. The Glossary to this report
defines these terms as follows:
identity refers to an individual’s
Gender

inner sense of being male, female or
another gender.
refers to people whose
¾Cisgender
¾
gender identity is the same as their
assigned or presumed sex at birth.
refers to people whose
¾Transgender
¾
gender identity differs from their
assigned or presumed sex at birth.

46. See Part III (Best Practices: Collecting and Releasing Judicial Diversity Data ).
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GENDER

States should
collect and
release data on
both gender
identity and
sexual orientation
and should treat
them as distinct
demographic
categories instead
of lumping them
together.

orientation refers to one’s sense
Sexual

of attraction to, or sexual desire for,
individuals of the same sex, another sex,
both or neither.
As these definitions make clear, a judge
has both a gender identity and a sexual
orientation: a transgender man may be
heterosexual, a cisgender woman may be a
lesbian and so on. Accordingly, states should
collect and release data on both gender
identity and sexual orientation and should
treat them as distinct demographic categories
instead of lumping them together. Failing to
inquire about both categories may overlook
salient aspects of people’s identities and yield
imprecise or inaccurate data.

What is your gender identity?

a. ______ Female
b. ______ Male
c. ______ Non-binary/another gender
d. ______ Prefer to self-describe__________
________________________________
e. ______ Decline to answer. Please explain
your reason ______________________
________________________________

Transgender is an umbrella term that refers to
people whose gender identity is different from
their sex assigned at birth. Cisgender refers to
people whose gender identity is the same as
their assigned or presumed sex at birth.
Do you identify as transgender or cisgender?

In collecting data on gender identity and
sexual orientation, it is important not just to
count those who are lesbian, gay, bisexual or
transgender, but also to include categories
for heterosexual and cisgender—so as to
move away from the presumption that a
person is both heterosexual and cisgender
unless they disclose otherwise and a world
view that promotes being heterosexual or
cisgender as normal or preferred.
Model Questions. In order to gather

complete and accurate data on gender
identity and sexual orientation, we
recommend including the following
questions in surveys given to judges and
judicial candidates:
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Gender identity refers to an individual’s
inner sense of being male, female or another
gender. Gender identity is not necessarily the
same as sex assigned or presumed at birth.

a. ______ Transgender
b. ______ Cisgender
c. ______ Prefer to self-describe__________
________________________________
d. ______ Decline to answer. Please explain
your reason_______________________
________________________________

SEXUAL ORIENTATION
Sexual orientation refers to one’s sense of
attraction to individuals of the same sex,
another sex, both or neither.
What is your sexual orientation?

a. ______ Lesbian
b. ______ Gay
c. ______ Bisexual
d. ______ Straight
e. ______ Prefer to self-describe__________
________________________________
f. ______ Decline to answer. Please explain
your reason_______________________
________________________________

2. Understanding and addressing
non-disclosure
Problem of non-disclosure. Some
judges and judicial candidates may be
unwilling to disclose information about
their gender identity or sexual orientation,
sometimes out of concern that selfidentifying as LGBT could prejudice their
tenure or candidacy.
Statistics bear out this concern.
According to one analysis of California’s
judicial diversity data, “In 2014, over
35% of the judges chose not to respond
to the question regarding LGBT status
whereas only 2.8% of the judges chose
not to respond to the race/nationality
questions.”47
The more non-disclosure there is, the less
we know about diversity on the bench.
Thus, states collecting judicial diversity
data should not bypass the issue of nondisclosure but rather seek to understand
and address it directly.
Reasons for non-disclosure. There

may be various reasons underlying judges’
and judicial candidates’ decision not to
disclose their gender identity or sexual
orientation.
”This doesn’t apply to me.” Gender
identity and sexual orientation are terms
frequently invoked in relation to LGBT

people, including in surveys on judicial
diversity. As a result, some cisgender
and heterosexual respondents may treat
those terms as markers of difference
rather than categories that may apply
to everyone, including them. This may
be particularly true when surveys solicit
disclosure of LGBT status instead of
offering a full range of options under
gender identity and sexual orientation,
including cisgender and heterosexual
options.
“This doesn’t matter”/ “This is a
personal matter.” Other respondents
may regard their gender identity or
sexual orientation as a less salient or
more personal aspect of their identity.
As the Honorable Michael Sonberg
observes in the New York context: “The
‘openness’ of lesbian and gay judges,
both in New York City and in the rest
of New York State, varies widely; while
most LGBT members of the judiciary
in New York City are indisputably open
regarding their sexual orientation, a few
are not, regarding it as a purely personal
matter.”48
“This makes me vulnerable.“ Given
the long history of political attacks
against individual judges and courts that
have ruled in favor of LGBT equality,
some LGBT judges may worry that
disclosing their identity could make
them political targets for those who
oppose LGBT people and equality. Also,

47. California LGBT Judicial Coalition, “The New Frontier of LGBT Equality: The California State and Federal
Judiciary” (July 14, 2015), available at http://voiceofoc.org/files/2015/07/CA-LGBTs-in-the-Court-Article.pdf.
48. Hon. Michael R. Sonberg, “Lesbians, Gay Men, Bisexuals and Transgender People,” in Judicial Diversity: A
Work in Progress (Sept. 17, 2014), available at http://www.nysba.org/Sections/Judicial/2014_Judicial_Diversity_
Report.html.
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Reasons for nondisclosure are
likely to vary from
person to person,
depending on
factors such as
how they identify,
the perceived
likelihood of LGBT
bias and what is at
stake in disclosing
their demographic
information.

some LGBT judicial candidates may
fear that disclosing their LGBT status
in an application form could prejudice
their candidacy. Political targeting of
judges is not new, and the country has
seen the political targeting of cisgender
women judges and judges of color, too.
“I am already vulnerable.” Multiple
intersecting factors—including race,
ethnicity, class, gender, gender identity,
sexual orientation, physical ability,
HIV status, immigration status and
age—subject many LGBT people and
those living with HIV to even higher
rates of discrimination. A judge’s
compounding identities, especially
identities marked for discrimination,
can operate to create reasons for nondisclosure of LGBT status.
LGBT stigma, discrimination and
violence. An overarching reason behind
the reluctance to disclose may stem from
the social stigma of LGBT status that
continues to exist. Two demographers
who collect data on LGBT populations
have observed: “As a group still subject
to social stigma, many of those who
identify as lesbian, gay, bisexual or
transgender may not be forthcoming
about this identity when asked about it
in a survey.”49 Concerns may go beyond
stigma for members of the LGBT
community who face significant risk of
targeted violence and discrimination in
their daily lives.

This list is far from exhaustive. Some
combination of these and other concerns
may motivate judges and judicial
candidates not to disclose their gender
identity or sexual orientation. And the
underlying reasons for non-disclosure
are likely to vary from person to person,
depending on factors such as how they
identify, the perceived likelihood of LGBT
bias and what is at stake in disclosing their
demographic information.
Solutions to non-disclosure. Given
these concerns, anonymous surveys may be
employed as a means to supplement data
collected through routine application and
human resources processes.

In order to better understand the reasons
for non-disclosure on various categories,
surveys should allow space for respondents
to indicate their reasons for declining to
respond to specific questions.
Several best practices already identified
in this report may also contribute to
addressing non-disclosure. This includes
collection and release of judicial diversity
data that is:
Comprehensive. Soliciting data not
only from those who are lesbian, gay,
bisexual and transgender but also
including categories for heterosexual
or cisgender.

49. Gary J. Gates and Frank Newport, “Special Report: 3.4% of U.S. Adults Identify as LGBT,” Gallup (Oct. 18,
2012), available at http://www.gallup.com/poll/158066/special-report-adults-identify-lgbt.aspx.
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Consensual. Seeking
informed consent
from judges and judicia
l candidates after
explaining why judicia
l diversity data is
important and how de
mographic data
will be used for statistic
al purposes.
Confidential. Collecti
ng and storing
data in such a way that
protects
confidentiality—meani
ng individual
data is kept confident
ial and only
released in the statistic
al aggregate.
Assuring. Assuring ju
dges and judicial
candidates that disclos
ed information
will remain confident
ial and that
disclosure will not preju
dice their tenure
or candidacy.
Aggregated. Releasin
g data on an
aggregated statewide
and court-level
basis, subject to ensurin
g there is not an
unwanted and unexpe
cted disclosure
about any individua l
judge or judicial
candidate.
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RECOMMENDATIONS
NEXT STEPS FOR KEY ACTORS

1. To governors:
Collect and release, on an aggregate
statewide and court-level basis, the
demographic data provided by:
(a) all judicial appointees or nominees;
and
(b) all judicial applicants, both those
judicial applicants who have been
submitted to the state bar for
evaluation and those who have not
been submitted,
relative to ethnicity, race, disability,
veteran status, gender, gender identity,
sexual orientation and areas of legal
practice and employment.
2. To the designated agencies
responsible for evaluation of
judicial candidates:
Collect and release, on an aggregate
statewide and court-level basis:
(a) demographic data provided by all
judicial applicants reviewed; and
(b) the summary of the recommendations
of the designated agency of the
state bar,
relative to ethnicity, race, disability,
veteran status, gender, gender identity,
sexual orientation and areas of legal
practice and employment.
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3. To the administrative offices
of the courts:
Collect and release, on an aggregate
statewide and court-level basis, the
demographic data provided by justices
and judges relative to ethnicity, race,
disability, veteran status, gender, gender
identity, sexual orientation and areas of
legal practice and employment.
4. To state bar associations:
Request and release, on an aggregate
statewide and court-level basis, the
demographic data provided by justices and
judges relative to ethnicity, race, disability,
veteran status, gender, gender identity,
sexual orientation and areas of legal
practice and employment.
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Queens County Bar Association
LGBT Committee
90-35 148th St
Jamaica, NY 11435
July 4, 2019

John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th FI.
New York, NY 10004
Dear Mr. McConnell:

As the Chair of the Queens County Bar Association LGBT Committee, I write to you on behalf of our
members to express our strong support for the proposal by the Unified Court System’s Richard C. Failia
LGBTQ Commission to amend the New York State attorney biennial registration statement (22 NYCRR
§ 118.1 [e ] [ 12 ] ) to provide an opportunity for registrants voluntarily to report gender identity and sexual
orientation, employing gender identity categories of “Female, Male, Transgender, Nonbinary, and Intersex”
and sexual orientation categories of “Heterosexual, Lesbian, Gay, Bisexual, and Queer.”
Our Committee agrees with the Failia Commission that this amendment will facilitate the collection of
reliable statistics on attorneys’ sexual orientation and gender identity. This information will aid in
ascertaining the extent of underrepresentation of LGBTQ people in New York State’s judiciary. The
collection of this information will support efforts intended to assure appropriate treatment of all attorneys in
our courthouses. Finally, we also endorse die Failia Commission recommendation to reconfigure the UCS
online registration form to better inform registrants of the opportunity to provide optional demographic
information.
Please be advised that the Queens County Bar Association LGBT Committee urges the immediate and
unqualified adoption of the proposal preferred by The Richard Failia LGBTQ Commission of the New York
State Courts to amend the New York State attorney biennial registration statement to allow registrants
voluntarily to report gender identity and sexual orientation.

Thank you for your consideration.
Sincerely,

.

^ John F Duane, Esq.
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DANIEL DROMM

EMAIL: dromm@council.nyc.gov

CIVIL SERVICE AND LABOR
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IMMIGRATION
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COUNCIL MEMBER, 25 DISTRICT, QUEENS

August 15, 2019

John W. McConnell, Esq., Counsel
Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004

Re:

Proposal to Amend the Optional Demographic Questionnaire on the Attorney
Biennial Registration Statement

Dear Mr. McConnell:
We, the LGBT Caucus of the New York City Council, are writing to ask the Unified Court System to
amend its optional diversity statement to allow registrants to report their gender identity and sexual
orientation. This amendment would require almost no extra effort on the part of the Unified Court System
but would greatly benefit the lesbian, gay, bisexual, transgender, and queer (LGBTQ+) New Yorkers.
Gathering this data would allow the court system and other organizations to support us and the
communities we represent more effectively.
In recent years, several agencies began collecting data from the public on sexual orientation and gender
identity, pursuant to Local Law 128 of 2016. Concerned about the lack of data on LGBTQ+ individuals,
Caucus Chair Daniel Dromm championed this law and continues to work with the Mayor’s office on
implementation.
We are enclosing New York City’s demographic survey, whose text was the product of thoughtful
collaboration between Council Members, the Mayor’s office, and LGBTQ+ advocates. If the proposal is
adopted, we hope that the drafters of the questions will consider adopting language as inclusive and
expansive as that on New York City’s form.
This data is especially important with the courts and the legal profession, where issues of bias can
undermine the administration of justice. We encourage you to continue to work with the Richard C.
Failla LGBTQ Commission to identify and address issues throughout the system.
For the reasons stated above, we strongly support the proposed changes to the diversity statement and
urge the State Unified Court System to adopt it.

Sincerely,

Daniel Dromm
Chair, LGBT Caucus

Corey Johnson
Speaker

Ritchie Torres
District 15

Jimmy Van Bramer
District 26

Carlos Menchaca
District 38

Enc.

2

/

Home zip code:

This survey is optional. Your answers are anonymous and confidential. The results will help New York City
improve its services to residents. The survey will only be used for this purpose. Your answers will not affect
your application or case in any way. You can skip questions you do not feel comfortable answering.

/

Date (MM/DD/YYYY):

Demographic Survey

All written answers must be in English letters.

o

o

o

o

oooooooo
o

o

1. What is your age? (Select one)
Under 14 (Ask for Under 14 survey)
14 to 18
19 to 24
25 to 34

oooo

oooo

ooooo

oooo

o

African / Subsaharan African
Please write in:

ooo

oooo

Other
Please write in:

o

ooooooo

ooooo
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ooooooo

Chinese
Colombian
Cuban
Dominican
Ecuadorian

Hungarian
Irish
Italian
Jamaican
Korean
Mexican
Native American
Please write in:

ooooooooo

Asian Indian
Bangladeshi
British
European not listed
Please write in:

o

Unknown/unsure
27644

Polish
Puerto Rican
Russian
Salvadoran
Trinidadian and Tobagonian
Ukrainian
Asian / Pacific Islander
not listed.
Please write in:

Pakistani
Peruvian
Hispanic or Latino not listed
Please write in:

ooo

African American
American
Arab
Please write in:

Filipino
French
German
Greek
Guatemalan
Guyanese
Haitian
Honduran
Caribbean not listed
Please write in:

3. What ancestries or heritages do you identify with? (Select all that apply)

Asian
Native American or Alaska Native
Hispanic or Latino
White
Other. Please write in :

oo

Black / African American / African
Native Hawaiian or Other Pacific Islander
Middle Eastern / North African
Multiracial / Multiethnic

2. What races or ethnicities do you identify with? (Select all that apply)

35 to 44
45 to 54
55 to 64
65 to 74

o

75 to 84
85 and over

Preventive Services
Early Care and Education
Naturally Occurring Retirement Community (NORC)
Case Management
Senior Center
Temporary Emergency Shelter
Public School
Newborn Home Visiting
Healthy Start Brooklyn
Nurse/Family Partnership
Harlem Health Advocacy Partners
Summer Youth Employment Program (SYEP)
Beacon
School's Out New York City (SONYC)
IDNYC
Supplemental Nutrition Assistance Program (SNAP) Alone
Cash Assistance

o

DYCD:
HRA:

ACS:
DFTA:
DHS:
DOE:
DOHMH:

What service did you apply for today?

Answer by darkening the bubble like this:

If you do not want to answer, fill in the bubble here:
Your decision not to answer will not affect your application, case, or any other record in any way.

o

o

o
Child

o

o

ooooooo

English
Albanian
Arabic
Bengali
Chinese – Cantonese
Chinese – Mandarin
Chinese – Other
Please write in:

o

Tagalog
Kru, Ibo, or Yoruba
Turkish
Malayalam
Ukrainian
Mande
Urdu
Panjabi / Punjabi
Vietnamese
Polish
Yiddish
Portuguese
Romanian
Other
in:
write
Please
Russian
Spanish

ooooooooo

oooooooooo

ooooooo

English
Albanian
Arabic
Bengali
Chinese – Cantonese
Chinese – Mandarin
Chinese – Other
Please write in:

oooooooooo

o
o

Not well

ooooooooo
o

o

o

o

o

o

oo o
o

o

Male

o

o

o

o o

Lesbian

o

o
o

Bisexual
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Another sexual orientation, please write in:

Gay

o

Not Sure

Heterosexual (straight)

Pansexual

Asexual

Yes, I was diagnosed with an intersex condition

o

11. What is your sexual orientation? (Select all that apply)

No

27644

Questioning

Not sure

Gender Nonconforming

o

Yes, my sex was unclear at birth

10. Are you intersex? (Select one)

Female

Not sure

9. What sex were you given at birth? (Select one)

Do not understand the question

Non‐Binary
Another Gender:

o

Not Sure

Cisgender

o

Two Spirit (Native American/First Nations)

Transgender

o

Female

Not at all

o

Male

8. How would you describe your gender? (Select all that apply)

Fluent/Very well

Well

7. How well do you speak English? (Select one)

None

Tagalog
Kru, Ibo, or Yoruba
Turkish
Malayalam
Ukrainian
Mande
Urdu
Panjabi / Punjabi
Vietnamese
Polish
Yiddish
Portuguese
Other
Romanian
in:
write
Please
Russian
Spanish

ooooooo

Farsi / Persian

French
German
Greek
Gujarati
Haitian Creole
Hebrew
Hindi
Italian
Japanese
Korean

6. What other languages do you speak? (Select all that apply)

Farsi / Persian

French
German
Greek
Gujarati
Haitian Creole
Hebrew
Hindi
Italian
Japanese
Korean

Other:

o

5. What is the language you speak most at home? (Select one)

Self

Spouse/Partner

4. Has anyone in your household served (or is currently serving) in the U. S. Armed Forces, National
Guard or Reserves? (Select all that apply)

ooooooo

o
o

o

o
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By Email
John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver Street, 11th Floor
New York, New York 10004
rulecomments@nycourts.gov
Re:
Comments on Proposed Amendment to the Optional Demographic Questionnaire on
the Attorney Biennial Registration Statement (22 NYCRR § 118.1[e][12])
Dear Mr. McConnell:
The New York City Bar Association (the “City Bar”) is an organization of over 24,000
lawyers and judges dedicated to improving the administration of justice. The Committee on
Lesbian, Gay, Bisexual, Transgender and Queer Rights (the “Committee”) addresses the legal and
policy issues affecting people based on their sexual orientation or gender identity. The Committee
thanks the Administrative Board of the Courts for proposing to collect sexual orientation and
gender identity (SOGI) data as part of the attorney biennial registration statement (22 NYCRR §
118.1[e][12]). We strongly support this amendment.
In our February 2, 2018, comments on and recommended changes to the Office of Court
Administration’s proposed amendment of various non-discrimination rules of the Unified Court

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
42 West 44th Street, New York, NY 10036-6689 www.nycbar.org

System, we detailed the discrimination facing transgender individuals, including attorneys. 1 As
our own committee members can attest, attorneys also face discrimination and harassment on the
basis of sexual orientation,2 leading to attorneys having to hide their sexual orientation in the
workplace and in courtrooms. LGBTQ attorneys of color experience additional marginalization,
and the National Association for Law Placement (NALP) tracks sexual orientation, but it does not
track LGBTQ attorneys of color.3
OCA’s current proposal would allow UCS to track the population of LGBTQ attorneys,
thereby allowing for a more accurate view of the LGBTQ presence in the legal community. This
would allow the UCS and legal organizations such as the City Bar to better support LGBTQ
attorneys, including promoting diversity and inclusion. Demographic data on sexual orientation
and gender identity (“SOGI”) have historically been scarce, particularly in the field of
employment, which has hindered successful implementation of programs designed to aid or study
that particular population. Without data, it is difficult to determine the extent of problems known
to disproportionately affect LGBTQ people.
To date, New York State has been at the forefront of states seeking to identify disparities
and to collect SOGI demographic data. In 2014, Governor Andrew M. Cuomo announced a multiagency effort to address LGBT disparities in state services.4 In 2016, the New York City Council
adopted, and Mayor Bill DeBlasio signed, a law requiring numerous City agencies to also track
SOGI data.5 In May 2017, the office of New York City Comptroller Scott M. Stringer surveyed
LGBTQ New Yorkers and found disparities in adverse employment actions and discrimination or
negative treatment in homelessness, public transportation, government benefits, and healthcare
settings.6
Demographic information on working LGBTQ people is, however, hard to locate. The City
and State surveys are all linked to agencies that provide services or supervision, such as the New
York State Department of Corrections and Community Supervision, the Department of Health,
and the New York City Department of Education. The City Comptroller’s survey was not based
1

LGBT Rights Committee, Recommended Changes to OCA Nondiscrimination Rules, NYC BAR (Feb. 2, 2018),
https://s3.amazonaws.com/documents.nycbar.org/files/2017323Court_nondiscrimination_comments_LGBT_2.1.18.pdf. (All websites cited in this letter were last visited on August
13, 2019).
2

See M.V. Lee Badgett et al., Bias in the Workplace: Consistent Evidence of Sexual Orientation and Gender
Identity Discrimination, WILLIAMS INST. (2007), https://escholarship.org/uc/item/5h3731xr; Takeia R. Johnson,
LGBT Attorneys of Color in the Legal Profession: A Discourse on Inclusion, THE FEDERAL LAWYER (Jan/Feb 2017),
http://www.fedbar.org/Resources_1/Federal-Lawyer-Magazine/2017/JanuaryFebruary/Features/LGBT-Attorneysof-Color-in-the-Legal-Profession-A-Discourse-on-Inclusion.aspx?FT=.pdf.
3

Johnson, supra note 2, at 49.

4

Governor Cuomo Announces Multi-Agency State Effort to Address LGBT Disparities (July 23, 2014),
https://www.governor.ny.gov/news/governor-cuomo-announces-multi-agency-state-effort-address-lgbt-disparities.
5

Int. 0552-2014. See also Andy Humm, LGBT New Yorkers Will Now Be Counted by City, GAY CITY NEWS (Nov.
9, 2016), https://www.gaycitynews.nyc/stories/2016/23/w25813-lgbt-new-yorkers-will-now-counted-city-2016-1109.html.
6

Office of the N.Y.C. Comptroller, Results of a Survey of LGBTQ New Yorkers (June 27, 2017),
https://comptroller.nyc.gov/reports/results-of-a-survey-of-lgbtq-new-yorkers.

2

on a representative sample.7 Among employers nationwide, only about half allow employees to
disclose SOGI information.8 Meanwhile, the federal government does not track SOGI information
in job data,9 and it has recently sought to block or discontinue SOGI data collection in a variety of
ways, including removing SOGI questions from the list of proposed topics on the United States
Census and from federal surveys.10 Such actions by the Trump administration have drawn the
attention of advocates and healthcare providers.11 Failing to collect data “robs policy makers of
the ability to understand [LGBTQ people] and it makes evidence-based policy more difficult,” and
so “puts [LGBTQ people] as a group back into the closet.”12
The UCS’s proposal is a step in the right direction that will help New York State gather
important SOGI data in employment. Accordingly, the LGBTQ Rights Committee supports the
proposed amendments to the optional demographic questionnaire on the attorney biennial
registration statement (22 NYCRR § 118.1[e][12]).
Respectfully,

Noah E. Lewis

Geoffrey L. Wertime
Co-Chairs, Committee on Lesbian,
Gay, Bisexual, Transgender, and
Queer Rights

7

Id. (“The survey was not based on a scientific sample of the City’s population.”).

8

Self-Identification of LGBTQ Employees, HRC, https://www.hrc.org/resources/self-identification-of-lgbtemployees (last visited August 13, 2019).
9

See Shabab Ahmed Mirza et al., The State of the LGBTQ Community in the Labor Market: Pre-June 2018 Jobs
Day Release, CTR. AM. PROGRESS (July 5, 2018),
https://www.americanprogress.org/issues/economy/news/2018/07/05/453094/state-lgbtq-community-labor-marketpre-june-2018-jobs-day-release.
See Praveen Fernandes, The Census Won’t Collect L.G.B.T. Data. That’s a Problem., N.Y. TIMES (May 10, 2017),
https://www.nytimes.com/2017/05/10/opinion/the-census-wont-collect-lgbt-data-thats-a-problem.html.
10

11

See Gary J. Gates, LGBT Data Collection Amid Social and Demographic Shifts of the US LGBT Community,
107(8) AM. J. PUB. HEALTh 1220–22 (Aug. 2017), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5508189.
12

Fernandes, supra note 10.
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Mr. John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004

August 5, 2019

Dear Mr. McConnell:
The LGBT Bar Association of New York (“LeGaL”) appreciates the opportunity to provide
comments on the Proposed Amendment to the Optional Demographic Questionnaire on the
New York State Attorney Biennial Registration Statement.
LeGaL is one of the nation’s first bar associations of the lesbian, gay, bisexual and
transgender (LGBT) legal community and remains one of the largest and most active
organizations of its kind in the country. LeGaL is dedicated to improving the administration of
the law, ensuring full equality for the members of the LGBT community, promoting the
expertise and advancement of LGBT legal professionals, and serving the larger community,
including through its Helpline and free walk-in legal clinics, as well through direct
representation and impact litigation.
We offer these comments to express our strong support for the implementation of the
proposed amendment.
Visibility is a catalyst for societal change. The addition of gender identity and sexual
orientation to the Optional Demographic Questionnaire creates the opportunity to develop
statistics that will showcase the amount of self-identified LGBTQ people that currently work
in New York’s judiciary. These statistics will highlight which people within the LGBTQ are
the least represented and therefore more at risk of being discriminated against and/or feeling as
though their identities are not valued in the New York judiciary. Factual evidence detailing the
identities of New York’s attorneys will aid the Commission and the Unified Court System in
their endeavors to create a more equal and inclusive legal sphere in New York. Considering
that the New York State Bar Association’s report entitled “Judicial Diversity: A Work in
Progress,” spoke on the State Bar’s dedication to LGBTQ equality, it would only make sense
that statistics are made available for analysis and application.
By building up a database of statistics overtime, advocates will better be able to hold
the Commission and the Unified Court System accountable for continuing the fight for equity
within New York’s community of attorneys. The current lack of data deprives activists of the
ability to use factual information to effectively reason with people of political influence and
individuals who can appoint judges to judicial positions. This provides barriers to
601 West 26th Street, Suite 325-20 | New York, NY 10001
(212) 353-9118 | info@le-gal.org | le-gal.org
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August 15, 2019
John W. McConnell
Counsel, New York State Unified Court System
25 Beaver Street
New York, N.Y. 10004
Dear Mr. McConnell,
This letter is in response to the Administrative Board of the Courts’ request for
public comments on a proposal by the Unified Court System's Richard C. Failla
LGBTQ Commission to amend Rule 118.1(e)(12) of the Rules of the Chief
Administrative Judge to provide that the New York State attorney biennial
registration statement afford an opportunity for registrants voluntarily to report
gender identity and sexual orientation, employing gender identity categories of
“Female, Male, Transgender, Nonbinary, and Intersex” and sexual orientation
categories of “Heterosexual, Lesbian, Gay, Bisexual, and Queer.” 1
The New York County Lawyers Association (“NYCLA”) is a not-for-profit
membership organization founded and operating specifically for charitable and
educational purposes. NYCLA’s certificate of incorporation specifically provides
that it is to do what it deems in the public interest and for the public good, and to
seek reform in the law. Founded in 1908, NYCLA was one of the first major bar
associations in the country that admitted members without regard to race, ethnicity,
religion or gender and has since played a leading role in the fight against
discrimination both in the profession and under local, state and federal law.
NYCLA’s bedrock principles have been the inclusion of all who wish to join the
legal profession and the active pursuit of legal system reform.
NYCLA supports the proposed amendment to Rule 118.1(e)(12) of the Rules of the
Chief Administrative Judge because it will allow for the collection of demographic
data that will facilitate achieving the goals of promoting judicial diversity and
implementing non-discrimination laws.

This response has been approved by the New York County Lawyers Association Executive Committee, at
its meeting on July 31, 2019.
1

Judicial diversity strengthens public faith in the rule of law by promoting the public
belief that they are included in the justice system. 2 A diverse bench also impacts
judicial efficacy; empirical studies have confirmed that diverse judges decide certain
types of cases differently and improve the collective decision-making process. 3
There are no reliable statistics available on the number of LGBT people in New
York State, which would facilitate evaluating the representation of LGBT people as
has been used with respect to other under-represented populations. 4 The proposed
amendment to Rule 118.1(e)(12) would allow utilization of an alternative
methodology of comparing the number of LGBT judges to the numbers of LGBT
lawyers in various communities. 5
Additionally, as noted by the Unified Court System's Richard C. Failla LGBTQ
Commission, the proposed amendment to Rule 118.1(e)(12) is appropriate given the
adoption last year of the amendments to the rules of attorney and judicial conduct
requiring the characteristics of gender identity and expression be protected against
discrimination and the enactment of the Gender Expression Non-Discrimination
Act early this year. 6 Understanding the number of LGBTQ attorneys in New York
will aid the Unified Court System in assuring appropriate treatment of all New York
attorneys. 7
NYCLA expresses no view on the Commission’s recommendation for
reconfiguration of the Unified Court System's online registration form to increase
registrants’ awareness of the opportunity to provide optional demographic
information.
Sincerely,

Stephen C. Lessard
President, New York County Lawyers Association
N.Y.S. BAR ASS’N, JUD. SECTION, JUDICIAL DIVERSITY: A WORK IN PROGRESS, 3 (Sept. 17, 2014) (citing to former
Chief Judge Judith Kaye).
3 Id.
4 Id. at 36.
5 Id. at 37.
6 Letter from Hon. Marcy L. Kahn and Hon. Joanne M. Winslow, Co-Chairs, The Richard C. Failla LQBTQ
Commission of the New York Courts, to Hon Lawrence Marks, Chief Administrative Judge of the State of New York
(Apr. 15, 2019).
7 Id.
2

July 22 , 2019

John W. McConnell , Esq., Counsel
Office of Court Administration
25 Beaver Street, 11th floor
New York, NY 10004
Re:

Richard C. Failla LGBTQ Commission Proposal to Expand New York Attorney
Registration Optional Demographic Questionnaire

Dear Mr. McConnell

We write in our capacity as the National LGBT Bar Association to support the proposal by the New York State
Unified Court System’s Richard C . Failla LGBTQ Commission to amend the New York State attorney biennial
registration statement regulation (22 NYCRR § 118.1 (e)(12)). The proposed amendment will provide an
opportunity for registrants to voluntarily , going forward, also report their sexual orientation and gender identity ,
employing the sexual orientation categories of “Heterosexual, Lesbian , Gay , Bisexual, and Queer” and the
gender identity categories of ‘Female, Male , Transgender, Nonbinary , and Intersex.”
The collection of this demographic data allows the LGBTQ+ community to be recorded in the same way as
other minority communities ’ data currently collected by the Office of Court Administration . Adding these
categories to the registration form is also about equality and recognizing the needs and presence of particular
sub-populations within the profession. Asking these identity questions signals to LGBTQ+ attorneys in New
York that they count culturally , as well as statistically . LGBTQ+ attorneys should be counted like members of
other groups, and whatever results gleaned should be analyzed and utilized sensitively , taking into account
such complicating matters as people not self-defining themselves honestly or openly. Continuing stigma and
methodological barriers make it difficult to get an accurate count of the LGBTQ+ community , but providing an
option to identify anonymously like this will be an important step forward.
Data collection on the LGBTQ+ legal community is vital to its success in achieving full equality. We ask the
New York State’s Office of Court Administration to follow the lead of the State Bar of California and the
American Bar Association , and provide LGBTQ+ community members the opportunity to identify their sexual
orientation and gender identity on the official biennial attorney registration form.

We appreciate the opportunity to offer our enthusiastic support of this important diversity and inclusion
initiative.
Sincerely,
;

/
7 1 "r \
\
D “Arcy Kemnitz, Executive Director
LGBT Bar Association
The National
/
1200 18th Street NW
V
/
/
Washington, DC 20036
phone: (202) 637-7661 email: info@ lgbtbar.org
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From:
Sent:
To:
Cc:
Subject:

Rachel Kretser
Thursday, July 4, 2019 4:59 AM
rulecomments
Michael Sonberg; Hon. Elizabeth Garry; Hon. James P
Murphy
Request for Comment on the Proposal Submitted by the
LGBTQ Commission to Amend Optional Demographic
Questionnaire

Dear Mr. McConnell:
Thank you for the opportunity to comment on the proposal submitted by the LGBTQ
Commission to amend the NYS attorney biennial registration statement to provide an
opportunity for registrants to report gender identity and sexual orientation. As a former
Presiding Member of the NYSBA Judicial Section and coauthor of the Judicial Diversity
Report issued by the NYSBA, I am pleased to see that steps are being taken to implement
one of the key recommendations in our Report.
The NYSBA Judicial Diversity Report attempts to advance our understanding of judicial
diversity and inclusion through an analysis of the gender, racial, and ethnic composition of the
NYS judiciary as compared with the general population and the population of attorneys. The
data is broken down by judicial district to illustrate regional differences that will allow us to
target diversity efforts to the areas most in need of improvement, and to showcase districts
that reflect and promote diversity. Unfortunately, because there are no reliable statistics
available on the number of LGBTQ attorneys, we were unable to utilize the same methodology
in evaluating the representation of LGBTQ judges and attorneys as we did with other under
represented populations. Accordingly, the Report recommended that "OCA include an
optional question regarding sexual orientation on attorney registration forms."
Since its release in 2014, the NYSBA Report has been cited a number of times and progress
has already been made in many areas. The LGBTQ community would also benefit from the
increased transparency that meaningful data collection affords. I encourage the Office of
Court Administration to adopt the proposal submitted by the LGBTQ Commission.
Sincerely,

Hon. Rachel Kretser (Ret.)
Chair, 3rd Judicial District Gender Fairness Committee

Please be CAREFUL when clicking links or opening attachments from external senders.
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COMMITTEE ON LGBT PEOPLE AND THE LAW
Lewis A. Silverman, Esq.
Chair

July 30, 2019
John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004
Re: Request for Public Comment on a Proposal to Amend the Optional Demographic Questionnaire on the
Attorney Biennial Registration Statement (22 NYCRR §118.1[e][12])

.

Dear Mr McConnell:

The New York State Bar Association Committee on LGBT People & the Law generally supports the proposal to
include gender identity and sexual orientation categories on the Biennial Registration form. While other minority
categories are included in the form, gender and sexual orientation are not, making it very difficult to determine if
discrimination exists in these categories and to analyze whether additional support services should be provided.
I should note that the New York State Bar Association is in the process of changing its data collection to include
questions of gender identity and sexual orientation It would provide a much wider purview if the Unified Court
System, which requires biennial registration of every attorney practicing in New York, could also collect this data.

.

While we understand that the content of the form is not finalized, assuming the Rule is approved, we would ask
that gender identity categories include "cisgender" and "other " and that sexual orientation categories include
"transgender" and "other " You might also wish to consider offering a write-in space for pronouns
(e.g.,she/her/hers, he/him/his, they/them/their, etc.) and titles ( e g, Ms., Mr., Mx.), each with help text of what
they could look like. For the latter, we think it is important for diversity and inclusion purposes as it would help
UCS gauge how many members utilize non-traditional honorifics and pronouns, and then make informed decisions
about changing forms, data-gathering, and how attorneys are addressed in the future.

.

..

We applaud the Administrative Board of the Courts for addressing this issue and look forward to the data
produced.
Very truly yours,

L&Mna/ii
Lewis A. Silverman
Chair
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NEW YORK STATE BAR ASSOCIATION
One Elk Street, Albany, New York 12207 • PH 518.463.3200 • www.nysba.org

COMMITTEE ON LGBT PEOPLE AND THE LAW
Lewis A. Silverman, Esq.
Chair

July 30, 2019
John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004
Re: Request for Public Comment on a Proposal to Amend the Optional Demographic Questionnaire on the
Attorney Biennial Registration Statement (22 NYCRR §118.1[e][12])
Dear Mr. McConnell:
The New York State Bar Association Committee on LGBT People & the Law generally supports the proposal to
include gender identity and sexual orientation categories on the Biennial Registration form. While other minority
categories are included in the form, gender and sexual orientation are not, making it very difficult to determine if
discrimination exists in these categories and to analyze whether additional support services should be provided.
I should note that the New York State Bar Association is in the process of changing its data collection to include
questions of gender identity and sexual orientation. It would provide a much wider purview if the Unified Court
System, which requires biennial registration of every attorney practicing in New York, could also collect this data.
While we understand that the content of the form is not finalized, assuming the Rule is approved, we would ask
that gender identity categories include “cisgender” and “other___” and that sexual orientation categories include
“transgender” and “other___”. You might also wish to consider offering a write-in space for pronouns
(e.g.,she/her/hers, he/him/his, they/them/their, etc.) and titles (e.g., Ms., Mr., Mx.), each with help text of what
they could look like. For the latter, we think it is important for diversity and inclusion purposes as it would help
UCS gauge how many members utilize non-traditional honorifics and pronouns, and then make informed decisions
about changing forms, data-gathering, and how attorneys are addressed in the future.
We applaud the Administrative Board of the Courts for addressing this issue and look forward to the data
produced.
Very truly yours,

Lewis Silverman
Lewis A. Silverman
Chair

