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MEMORANDUM 

      
 
To:   All Interested Persons 
 
From:   Eileen D. Millett 
 
Re:  Request for Public Comment on Adopting a New Section 205.19 of the Uniform 

Rules of the Family Court to Develop Uniform Standards of Eligibility for 
Assigned Counsel That Would Apply in All Family Court Proceedings 

 
 
Date: June 3, 2022 
 

==================== 
 

The Administrative Board of the Courts is seeking public comment on a proposal, proffered 

by the Chief Judge’s Commission on Parental Legal Representation (the “Commission”), to issue 

a new Section 205.19 of the Uniform Rules of the Family Court (Exhibit A, 22 NYCRR § 205.19) 

that would implement a uniform standard of eligibility for assigned counsel that would apply in 

all Family Court proceedings and would include a presumption of eligibility for counsel in child 

welfare proceedings. (Exhibit B – Interim Report to the Chief Judge, p. 30.) The Commission, 

chaired by former Presiding Justice Karen Peters, proposed in its February 2019 Interim Report to 

Chief Judge Janet DiFiore (Ex. B) that uniform standards of eligibility in Family Court 

proceedings be developed and implemented. The Office of Indigent Legal Services has developed 

these uniform standards and issued the Standards for Determining Financial Eligibility for 

Assigned Counsel in revised form on February 16, 2021 (Exhibit C – “ILS standards”). The 

proposed rule (Ex. A) closely tracks the ILS standards and provides the uniformity recommended 

by the Commission for all assignments of counsel for adults in civil cases pursuant to Family Court 

Act § 262, Surrogates Court Procedure Act § 407, and custody and visitation proceedings in 

Supreme Court under Judiciary Law § 35(8).  

In the specific context of Family Court child welfare proceedings, the proposed rules state 

that counsel must be provided:  

(i) upon the filing of a petition or pre-petition request under Article 10 of 
the Family Court Act for an order for immediate removal of a child or 
temporary order of protection; (ii) where the court has received notice of an 



extra-judicial emergency removal of a child; or (iii) upon the filing of a 
petition alleging abuse or neglect against the parent or person legally 
responsible.  
 

 

(Ex. A, Section 205.19 (a)(3)). According to the proposed rules, counsel may be provided during 

the investigative phase of a child protective proceeding prior to the filing of a petition. Tracking 

the ILS standards (Ex. C), the proposed rules provide several presumptions of eligibility, including, 

among others, cases in which the person seeking counsel earns at or below 250% of the federal 

poverty level, is confined or incarcerated, is receiving need-based public assistance or, within the 

past six months, has received assigned counsel in another proceeding (Ex. A, Section 205.19 (b)). 

The Commission submits that the promulgation of such a court rule is authorized under the 

New York State Constitution, according to Levenson v. Lippman, 4 N.Y.3d 280 (2005). The 

Commission further states that the promulgation of Section 205.19 falls within the Chief 

Administrative Judge’s regulatory power, in conjunction with the Administrative Board, under the 

New York State Constitution and supervisory authority over the courts under the Judiciary Law 

and Family Court Act. See NY Constitution Article VI §28(b); Judiciary Law §212(1); Family 

Court Act §212(a). The Commission also notes that many public hearings were conducted in 2018 

and 2019 in advance of drafting the proposed rules, with four public hearings devoted to the issue 

of financial eligibility issues. The Commission submits that there was widespread support for 

uniform eligibility standards and for timely access to counsel, especially when the loss of the care 

of a child is at issue.  

==================== 
 

Persons wishing to comment on the proposal should e-mail their submissions to 

rulecomments@nycourts.gov or write to: Eileen D. Millett, Esq., Counsel, Office of Court 

Administration, 25 Beaver Street, 11th Fl., New York, New York, 10004. Comments must be 

received no later than August 3, 2022.  

All public comments will be treated as available for disclosure under the Freedom of 

Information Law and are subject to publication by the Office of Court Administration. Issuance 

of a proposal for public comment should not be interpreted as an endorsement of that proposal by 

the Unified Court System or the Office of Court Administration. 
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Section 205.19 (additions underlined): 

  

Section 205.19. Financial eligibility for publicly funded counsel.   

A person entitled to publicly funded counsel pursuant to section 262 of the Family Court 
Act, section 407 of the Surrogate’s Court Procedure Act, or section 35(8) of the 
Judiciary Law shall be financially eligible for counsel when the person’s current 
available resources are insufficient to pay for a qualified private attorney, the expenses 
necessary for effective representation, and the reasonable living expenses of the 
person and any dependents. Counsel shall be provided unless the person is 
conclusively ineligible based upon the criteria in this section. The provisions of this 
section shall be applied uniformly, consistently, and with transparency. 

 
(a) Timely access to counsel.  

(1) Counsel shall be provided at the first court appearance or immediately following the 
request for counsel, whichever is earlier. Eligibility determinations shall be made in a 
timely fashion so that representation by counsel is not delayed.  

(2) Counsel shall be provided to persons who have not obtained counsel prior to 
initiation of a proceeding which may result in detention, in removal of children from their 
care or where there is an unavoidable delay in the eligibility determination, subject to 
judicial approval once the court proceeding has begun. For timely access to counsel, a 
person seeking counsel prior to the filing of a petition shall be provided with the contact 
information of the entity which has the primary responsibility in the jurisdiction for 
providing representation.      

(3) A parent or legally responsible person, as defined by law, shall be entitled to and 
provided with immediate representation by counsel: (i) upon the filing of a petition or 
pre-petition request under Article 10 of the Family Court Act for an order for immediate 
removal of a child or temporary order of protection; (ii) where the court has received 
notice of an extra-judicial emergency removal of a child; or (iii) upon the filing of a 
petition alleging abuse or neglect against the parent or person legally responsible. In 
accordance with this entitlement, counsel shall be provided sufficiently in advance of the 
person’s first court appearance and shall also be provided for parents during a child 
protective agency investigation, consistent with paragraph (2) of this subdivision. 
 
(b) Presumptions of eligibility. The following presumptions of eligibility shall apply and 
are rebuttable only where there is compelling evidence that the person seeking counsel 
has the financial resources sufficient to pay for a qualified private attorney, the 
expenses necessary for effective representation in this and related proceedings, and 
the reasonable living expenses of the party and any dependents: 
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(1) The person’s net income is at or below 250% of the Federal Poverty Guidelines, 
provided, however, that a person with an income in excess of 250% of the 
guidelines shall not be denied counsel if other criteria are met;  

(2) The person is incarcerated, detained, or confined to a mental health institution; 
(3) The person is currently receiving, or has recently been deemed eligible pending 

receipt of, need-based public assistance, including but not limited to Family 
Assistance (TANF), Safety Net Assistance (SNA), Supplemental Nutrition 
Assistance (SNAP), Supplemental Security Income (SSI)/New York State 
Supplemental Program (SSP), Medicaid, or Public Housing assistance; or 

(4) The person has, within the past six months, been deemed financially eligible for 
counsel in another court proceeding in that jurisdiction or another jurisdiction. 

 
(c) Additional considerations. The following factors shall be considered in determining a 
person’s financial eligibility for publicly funded counsel: 
 

(1) Debts and other financial obligations, including the obligation to provide 
reasonable living expenses of the person and his or her dependents; and  

(2) The actual cost of retaining a private attorney in the relevant jurisdiction for the 
type of matter for which publicly funded counsel is sought.  

  
(d) Exclusions from assets of an applicant seeking publicly funded counsel. 

(1) Non-liquid assets shall not be considered unless such assets have demonstrable 
monetary value and are readily convertible to cash without impairing the person’s ability 
to provide for the reasonable living expenses of themselves and their dependents. 
Ownership of a vehicle shall not be considered where such vehicle is necessary for 
basic life activities. The person’s primary residence shall not be considered unless the 
fair market value of the home is significant, there is substantial equity in the home, and 
the person is able to access the equity in an amount and within a time-frame sufficient 
to retain private counsel promptly. 

(2) Any income from receipt of child support or need-based public assistance shall not 
be considered in determining eligibility for publicly funded counsel. 

(3) Third-party resources. The resources of a third party shall not be considered 
available to the person seeking publicly funded counsel unless the third party expressly 
states a present intention to pay for counsel, the person seeking counsel gives informed 
consent to this arrangement, and the arrangement does not interfere with the person’s 
representation or jeopardize the confidentiality of the attorney-client relationship. Neither 
the resources of a spouse nor the resources of a parent of a person seeking publicly 
funded counsel shall be considered, except as provided in this subdivision.   

 

(e) Process for determining eligibility.   

(1) Each judicial district shall establish a procedure developed in accordance with 
guidelines and a uniform screening tool promulgated and approved by the Chief 
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Administrative Judge. The court has the ultimate authority to determine eligibility but 
may delegate the responsibility for screening and making an eligibility recommendation 
to entities that are independent and conflict-free, including, but not limited to, entities 
providing representation.  

(2) The eligibility process, including the documentation required to be submitted, shall 
not be unduly burdensome for the person seeking publicly funded counsel. Counsel 
shall not be denied where the person has made a good faith, but unsuccessful, effort to 
produce required documentation or has made minor inadvertent or technical errors. Nor 
shall a person be required to demonstrate an unsuccessful effort to retain private 
counsel to be deemed financially eligible for publicly funded counsel. 

(3) The court or delegated screening entity shall preserve the confidentiality of the 
information presented as part of the financial eligibility determination and shall take 
steps to ensure that the screening and determination are done in a confidential setting 

and that information identifying the person seeking counsel is not accessible to the 
public.  

(f) Reconsideration and review of a denial of publicly funded counsel.  

(1) A determination denying counsel by either the court or delegated screening entity 
shall be in writing, shall include reasons for the denial and procedure for seeking 
reconsideration, and shall be provided to the person seeking counsel.  

 (2) In addition to a procedure for seeking prompt reconsideration from the court or 
delegated screening entity, each judicial district shall establish a procedure for prompt 
supervisory administrative review upon request by a person who has been denied 
publicly funded counsel or for whom an order for payment under section 722-d of the 
County Law has been issued. These procedures shall be in writing, shall be posted on 
the judiciary’s public website and in each courthouse, and shall be furnished to any 
person who has been denied publicly funded counsel or who has been issued an order 
directing payment under section 722-d of the County Law. 
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4 · INTERIM REPORT TO CHIEF JUDGE DIFIORE

PREFACE

PREFaCE

On behalf of the Commission on Parental Legal Representation, I present this Interim Report.
Created just one year ago, Chief Judge DiFiore has charged us with examining the current state
of mandated Family Court representation.

The twenty members of the Commission have held public hearings across the state, considered
advice from experts and sought input from members of the judiciary, parents, panel attorneys,
and institutional providers. As we conducted our searching inquiry, we were acutely aware that
at the southern border of our country children were being snatched from the arms of their
parents by immigration authorities and separated from each other for weeks or months. And as
we watched these family tragedies unfold, we decried the lack of due process - the basic right
to receive advice and counsel and the opportunity to be heard before a child is
separated from a parent.

Here in New York the right of parents to publicly funded legal representation in child welfare
cases is well established and has been expanded to encompass a broad range of matters affect-
ing fundamental family rights and interests. Yet, during the hearings we held across our state,
we heard testimony from attorneys and parents to the effect that children are removed from
their parents every day and that often - but not always - both parents and children have counsel
to assist them through this heart wrenching experience. And we learned that when counsel is
provided, the attorney is often overloaded with cases, overworked and underpaid.

As I heard the testimony of each and every witness in Rochester, Albany, Mineola and New York
City, read every word of each written testimony received and chaired each meeting of the
dedicated Commissioners, I am compelled to share some personal observations. Having served
as both an assigned counsel and an attorney for the child prior to becoming a judge, I was

profoundly impressed by the dedication shown and frustration expressed by most attorneys
who testified before us. Moreover, my more than three decades of judicial experience on the
Family, Supreme and Appellate Division of this great state convince me that while the problems
described by both parents and attorneys are deeply entrenched, our proposed transformation
of child welfare representation will serve the needs of our children and parents and
guarantee due process.

Every parent and child in our Empire State must receive timely, quality legal counsel before a
family unit is torn asunder. Our focus upon child welfare matters in our Interim Report reflects
our grave concern that the crisis in legal representation for parents in this arena requires
immediate attention. The members of the Commission are unanimous in their belief that a
transformation of our publicly funded system of parental representation in child welfare matters
is urgently needed. While representing diverse perspectives, the Commissioners speak with one
voice in this, our Interim Report.
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PREFaCE

On behalf of all members of the Commission I express my deepest appreciation to our Counsel,
Janet Fink, our co-counsel Shane Hegarty and our Special Advisor Angela Burton, as well as
Cynthia Feathers and Lucy McCarthy.

We continue to be inspired in our work by Chief Judge DiFiore's commitment to strengthening
the quality and efficiency of Family Court representation. This year we will continue to fulfill our
broad mission to provide a blueprint for how our state can strengthen the quality and efficiency
of Family Court representation to ensure fairness and effectiveness for our entire
family justice system.

Karen K. Peters
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EXECUTIVE SUMMARY

ExECUTIvE SUMMaRy

In her February 6, 2018 State of Our Judiciary address, Chief Judge Janet DiFiore announced
the creation of the Unified Court System's Commission on Parental Legal Representation. The
Commission's mandate is to examine the current state of representation for indigent parents in
constitutionally and statutorily mandated family-related matters, and to develop a plan to ensure
the future delivery of quality, cost-effective parental representation across the state.1

After a searching inquiry, comprehensive review of the evidence, and thoughtful deliberation,
the Commission concludes that a complete transformation is urgently needed in New York's
publicly funded system of parental representation in child welfare2 matters. Our conclusion is
not a revelation. The systemic problems in our underfunded, county-based system are well-doc-
umented, as are the harmful effects of inadequate representation on families and Family Courts.
For decades, reports have chronicled the crisis in parental representation, particularly regarding
child welfare proceedings. Instances of inadequate representation, delays in access to represen-
tation, and the outright denial of representation, are all too frequent.

The crisis in parental legal representation goes to the core of the judicial function - to make
"reasoned determinations of fact" and "proper orders of disposition."3 Without meaningful pa-
rental representation, Family Courts may lack the comprehensive information and evidence
needed to make reasoned determinations and render proper dispositional orders. Without State
funding and oversight, attorneys lack all the resources necessary to deliver the effective assis-
tance to which parents are constitutionally entitled. Those messages clearly emerged in testimo-
ny to the Commission.

In addressing lapses in the quality of parental representation, the Commission points to the lack
of the resources and support attorneys require to deliver consistently effective representation.
The Commission emphasizes the need for significant and swift State action to address systemic
problems, thus enabling attorneys to provide effective representation and Family Courts to
make sound decisions that will best meet the needs of families.

Chief Judge Janet DiFiore, The State of Our Judiciary 2018, p. 14, New York State Unified Court System (Feb. 6, 2018),
available at http://www.nvcourts.gov/ctapps/news/annrpt/AnnRpt2018.pdf.
In this Interim Report, the terms, "child welfare," "child protective," and "State intervention" are used interchangeably
and refer generally to abuse and/or neglect proceedii
care placement, termination of parental rights, surren
protective services agencies are referred to as "CPS" or "DSS" agencies.

Family Court Act § 261.

ngs pursuant to Article 10 of the Family Court Act, as well as foster
ider, destitute minor, and permanency planning proceedings. Child
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The child support willfulness case that morphed into a custody case that grew into a 
family offense which sprouted a neglect that invited the grandparents’ guardianship 
petition—the Assigned Counsel is there throughout. Parental representation in Family 
Court means representing respondents, petitioners, and interested parties.5

ExECUTIvE SUMMaRy

In creating this Commission, Chief Judge DiFiore emphasized that the court system is "focused
on supporting the well being of children by supporting the legal needs of their parents."4 Testi-
mony provided to the Commission made it clear that inadequate representation of parents has
a particularly pernicious impact in state intervention proceedings: it can cause the unnecessary
separation of children from their families. Such avoidable separations cause avoidable disrup-
tion, stress, and trauma to families and avoidable financial cost to government. For these rea-
sons, the Commission has determined that decisive remedial action is needed most urgently in
the child welfare realm. While we defer, for now, our recommendations about how to improve all
parental representation mandated under Family Court Act § 262, we are mindful that child wel-
fare cases are often interconnected with other types of Family Court cases. As explained by one
witness, parents' attorneys represent people, not cases:

State of Our Judiciary, supra n 1.
Written testimony of Rhonda Weir, Association of Private Court Assigned Counsel, Appellate Division, Second Depart-
ment.
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SUMMARY OF RECOMMENDATIONS

SUMMaRy OF RECOMMENDaTIONS

1. We recommend that parents be timely provided with relevant information about the right
to counsel, and that parents be granted access to counsel during a child protective agency
investigation and sufficiently in advance of the first court appearance.

2. We recommend the establishment of a State Office of Family Representation (the Office) to

provide oversight of parental representation. That Office, in turn, would oversee represen-
tation in child welfare cases by institutional offices and well-resourced attorneys to ensure
the delivery of client-centered, interdisciplinary, holistic parental representation
throughout the state.

3. We recommend that the proposed Office of Family Representation develop uniform stan-
dards of eligibility for assigned counsel that would apply in all Family Court proceedings,
and would include a presumption of eligibility for counsel in child welfare proceedings, to
be established by legislation.

4. We recommend that the State fund a study to determine appropriate maximum caseload
standards for attorneys representing parents in Family Court proceedings. Until such a
study has been completed, we recommend a caseload maximum for attorneys representing
parents in child welfare cases of 50 to 60 pending clients per attorney, to be established by
legislation or rule.

5. We recommend that the State pay for all costs associated with parental representation in
child welfare proceedings to ensure quality representation and eliminate dispari-
ties among localities.

6. We recommend that the hourly rates for assigned attorneys be increased to $150 per hour,
and a mechanism for periodic review and adjustment be instituted.



COMMISSION ON PaRENTaL LEGaL REPRESENTaTION 9

INTRODUCTION 

INTRODUCTION 

New York parents who are unable to afford a lawyer have a constitutional and statutory right to

publicly funded legal representation in many types of family law cases6 ("mandated parental
representation," "parental representation," or "representation"). When codifying the parental
right to counsel in the Family Court Act in 1975, New York delegated fiscal and administrative
responsibility for its implementation to the counties,7 just as it had done in 1965 with the consti-
tutional right to counsel for persons accused of a crime. In the ensuing decades, indigent liti-
gants in New York's criminal courts and Family Courts often have not received effective repre-
sentation. New York has made significant strides in improving the representation of indigent
criminal defendants in recent years.8 However, parental representation in Family Court cases has
been excluded from these reforms.

In her State of Our Judiciary address on February 6, 2018, Chief Judge Janet DiFiore observed
that New York's parental representation system "has suffered from many of the same deficien-
cies that once afflicted our criminal defense system, including excessive attorney caseloads, in-
adequate training, and insufficient funding for support staff and services." She declared that the
Unified Court System is committed to "supporting the well-being of children by supporting the
legal needs of their parents." To that end, Judge DiFiore gave the Commission on Parental Le-
gal Representation the mission of examining the current state of parental representation and
developing a plan "to ensure the future delivery of quality, cost-effective parental representa-
tion" across the State.9

The Commission is chaired by the Hon. Karen K. Peters, former Presiding Justice of the Appel-
late Division, Third Department, who served for a decade as a Family Court Judge in Ulster
County. The diverse group of 20 Commissioners, listed in Appendix A, includes a parent affect-
ed by the child welfare system, judges, legal service providers, child welfare experts, and county
and State officials. Public hearings were held in fall 2018 in Rochester, New York City, Albany,
and Mineola. The Commission received written and oral testimony from a broad range of per-
sons with diverse perspectives. The witnesses, listed in Appendix B, included parents, parent
advocates, Family Court judges, attorneys serving at institutional offices and on assigned coun-
sel panels, representatives of community organizations, the New York State Bar Association and

Matter of Ella B., 30 NY2d 352 (1972); Family Court Act §§ 261, 262; Surrogate's Court Procedure Act § 407. The parental
right to assigned counsel applies in cases involving custody, visitation, guardianship, paternity, and family offenses, in

parental rights, and adoptioi
viduals charged with contempt of court or willful violation of a Family Court order (with the potential for incarceration) are
also entitled to assigned counsel. Further, a judge may assign an attorney to represent an adult in any other Family Court
proceeding, upon a determination that "such assignment of counsel is mandated by the constitution of the state of New
York or of the United States." Family Court Act § 262 (b).

Family Court Act § 262 (c).

Teaddition to cases involving ged child neglect or abuse, foster care, termination of n. Indi-

For a discussion of the history of reform in New York's indigent criminal defense system, see William J. Leahy, The Right to
Counsel in the State of New York: How Reform
also Hurrell-Harring v State of New York , 66 AD3d 84, affd as mod 15 NY3d 8 (2010).

State of Our Judiciary 2018, supra n 1.

Achieved After Decades of Failure, 51 Indiana L Rev 145 (2018); see
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INTRODUCTION 

local bar associations, as well as representatives from national organizations concerned with the
quality of representation in child welfare proceedings. The Commission also met regularly to
discuss the testimony and information provided, to formulate recommendations, and to
hear from guest speakers, both from within New York State and nationally (listed in Appendix C).
Finally, the Commission conducted and reviewed surveys of clients impacted by CPS
agencies and Family Court; attorneys who practice in Family Court; Family Court judges;
and the Commissioners.

The overwhelming weight of testimony received concerned child welfare cases, with the ev-
er-present threat of separation of a child from his or her family by the State. Child welfare pro-
ceedings in New York are governed primarily by Article 10 of the Family Court Act. The statutory
scheme is designed "to establish procedures to help protect children from injury or mistreatment
and to help safeguard their physical, mental and emotional well-being[,]" and "to provide a due
process of law for determining when the state, through its family court, may intervene against
the wishes of a parent on behalf of a child so that his needs are properly met."10 Effective repre-
sentation for parents protects constitutional rights; contributes to the efficient functioning of the
child welfare system; and ensures that judges receive the most accurate and complete informa-
tion upon which to make life-altering decisions about families.11 Without effective parental rep-
resentation, courts may only have information about the parent and the parent's family from
CPS, which is most often in an adversarial position to the parent.

Numerous witnesses recounted the enormous costs to families and the State caused by inade-
quate parental representation in child welfare cases. Children can face unnecessary, prolonged
and sometimes permanent separations from their families and communities, resulting in confu-
sion, mistrust, trauma, and an irreparable sense of loss.12 The State must pay for court-related
costs, as well as significant expenses related to foster care, guardianship, and adoption subsi-
dies. Just as the costs of inadequate representation are great, the benefits of meaningful repre-
sentation are profound: more individualized social services to families in crisis; fewer unwarrant-
ed removals of children; more placements of children with relatives; earlier reuniting of children
and parents; and faster permanency through guardianship or adoption.13

Family Court Act § 1011.

See e.g. Information Memorandum, High Quality Legal Representation for All Parties in Child Welfare Proceedings, Chil-
dren's Bureau, Administration for Children and Families, United States Department of Health and Human Services, ACYF-
CB-IM-17-02 (Jan. 17, 2017), available at https://www.acf.hhs.gov/sites/default/files/cb/im1702.pdf.
See Nicholson v. Scoppetta, 3 NY3d 357, 379-80 (in deciding whether to remove a child, courts must do more than iden-
tify the existence of a risk of serious harm, "[r]ather, a court must weigh....whether the imminent risk to the child can be
mitigated by reasonable efforts to avoid removal" and "balance that risk against the harm removal might bring... ".); see
also Removal from the Home: Resulting Trauma, The UPenn Collaborative on Community Integration, available at http://
tucollaborative.orq/wp-content/uploads/2017/04/Trauma-The-lmpact-of-Removinq-Children-from-the-Home.pdf: Joseph
J. Doyle, Jr., Child Protection and Child Outcomes: Measuring the Effect of Foster Care, 97 Amer Econ Rev 1583, 1584
(2007) (concluding that significant benefits from foster care placement appear unlikely for children at the margin of foster
care placement), available at http://www.mit.edu/~iidovle/fostercare aer.pdf.
See e.g. Vivek S. Sankaran, Using Preventive Legal Advocacy to Keep Children from Entering Foster Care, 40 Wm Mitchell
L Rev 1036 (2014); Mark E. Courtney and Jennifer Hook, Evaluation of the Impact of Enhanced Parental Legal Representa-

tion on the Timing of Permanency Outcomes for Children in Foster Care, Children & Youth Serv Rev, Vol. 34(7) (July 2012).
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GUIDING PRINCIPLES

GUIDING PRINCIPLES

For all these reasons, the Commission decided to focus on child welfare proceedings in this In-
terim Report and address other aspects of parental representation in our Final Report. Moreover,
the longevity of the crisis validates our resolve that prompt action by the State is required to
transform child welfare parental representation. Our Final Report will provide further discussion
and recommendations regarding measures that can yield high quality, cost-effective representa-
tion in all mandated parental representation, at both the trial and appellate levels.

Several fundamental principles emerged from the Commission's discussions, and provide a
general framework for our Initial Recommendations regarding how to transform the delivery of
parental representation in child welfare cases.

• Equal access to justice must be provided to parents, children, and their families.
In our Family Courts, the rights and interests of children, parents, and families of limited
means are no less important than the rights and interests of more financially advantaged
New Yorkers. Moreover, these recommendations are made with regard to all parents in
New York, irrespective of their immigration status.

• The dignity of parents, children, and their families must be respected. Due regard must
be given to the effects of policies, procedures, and actions of government on the quality of
parents' interactions with the child protection and Family Court systems, and on the
well-being of children and their families.

• Parental legal representation services must have real value. Publicly funded legal
services for parents must enhance outcomes for children, parents, and families and may
advance the efficient and effective functioning of the courts.

• The Commission's recommendations must be feasible. Suggested reforms must be
practically and fiscally viable.
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THE PARENTAL RIGHT TO COUNSEL IN NEW YORK: A BRIEF HISTORY

THE PaRENTaL RIGHT TO COUNSEL IN NEw yORk: a BRIEF HISTORy

An integral part of the Unified Court System established by the State Constitution, the New York
Family Court was created in 1962 to replace the Children's Court.14 The Family Court Act
"defines the conditions on which the Family Court may intervene in the life of a child, parent
and spouse," and gives Family Court judges "a wide discretion," "grave responsibilities," and
"a wide range of powers for dealing with the complexities of family life."15

Parents have a fundamental liberty interest in the care and custody of their children as a compo-
nent of the constitutionally protected right to family integrity and autonomy.16 In child welfare
cases, those rights are threatened, as parents face the potential temporary or permanent loss of
custody of their child to the State, and sometimes the possibility of criminal charges.17 Moreover,
the legal rights and interests of children in the parent-child relationship are at stake in child
welfare proceedings.18 The New York Court of Appeals has acknowledged the fundamental
principle that, just as a parent has a right to rear his or her child, the child has a right to be
reared by his or her parent.19 Similarly, the U.S. Supreme Court has observed that, in termination
of parental rights proceedings, until the State proves parental unfitness, "the child and his
parents share a vital interest in preventing erroneous termination of their natural relationship.

New York has long recognized a parent's right to counsel in proceedings affecting family rela-
tionships. In a pioneering 1972 decision, Matter of Ella B. , 30 NY2d 352, the New York Court of
Appeals recognized the equal protection and due process rights of indigent parents to assigned
counsel in child neglect cases. Three years later, Family Court Act §§ 261, 262, and 1120 codi-
fied a broad parental right to counsel. New York's parental right to counsel has expanded many
times and now covers a range of family-related matters.21 Additionally, numerous provisions
throughout Article 10 of the Family Court Act address implementation of the parental right to
counsel in child welfare proceedings.22

»20

See NY Const, art. VI, § 1 (a); L 1962, ch 686; Family Court Act § 113.

Family Court Act § 141.

See e.g. Troxel v Granville, 530 US 57, 65 (2000) (interest of parents in care, custody, and control of their children is perhaps
oldest of fundamental liberty interests recognized by the Court); Parham v. J. R., 442 US 584, 602 (1979) (our jurisprudence
historically has reflected Western civilization concepts of family as unit with broad parental authority over minor children).

Matter of Ella B., supra n 6; Family Court Act § 261.

See e.g. Troxel v Granville, supra, at 88 (Stevens, J., dissenting) (to the extent parents and families have fundamental liberty
interests in preserving their intimate relationships, so do children); Duchesne v Sugarman, 566 F2d 817, 825 (2d Cir 1977)
(reciprocal rights of both parent and children include children's interest in not being dislocated from emotional attachments
derived from the intimacy of daily association with parent).
Matter of Bennett v Jeffreys, 40 NY2d 543, 546 (1976); see also Rankel v County of Westchester , 135 AD3d 731, 733 (2016)
(parents have a liberty interest in care and custody of their children, and children have a parallel liberty interest in not being
dislocated from their family).

Santosky v Kramer, 455 US 745, 760 (1982).

See Family Ct Act § 262, Surrogate's Court Procedure Act § 407, and Judiciary Law § 35 (8).

Family Court Act §§ 1022, 1022-a, 1023, 1024 (b) (iii), 1026 (a) (i), 1027 (a) (i), 1033-a, 1033-b, 1090 (b).
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To implement the parental right to counsel, in 1975 the Legislature added parental representa-
tion to County Law Article 18-B, thereby requiring counties to shoulder the entire cost.23 Three
decades later, a comprehensive 2006 study, prepared for then Chief Judge Judith Kaye, found
that this mandate had created a "severely fractured and under-funded system" of public de-
fense.24 The list of deficiencies documented by the Kaye Commission included, among others,
the absence of clear standards for determining financial eligibility for counsel; the lack of state-
wide performance standards and a mechanism to enforce standards; excessive caseloads; lack
of adequate support services and training; and minimal client contact and investigation.25 Al-
though focused exclusively on indigent criminal defense, the Kaye Commission observed that
"identical problems affect representation of adults in Family Court. This representation, carried
out by the same 18-B providers, with the same staff, under the same statutory scheme...
needs to be addressed."26

Numerous studies and reports dating back at least 30 years have called attention to serious
shortcomings in parental representation in child welfare cases.27 The Commission's examination
of the current system for providing parental representation in child welfare cases confirms that
the crisis continues. Fortunately, oases of excellence exist and can guide reform efforts. Since
2007, the New York City Mayor's Office of Criminal Justice has adopted an interdisciplinary
model of parental representation through contracts with the Bronx Defenders, Brooklyn Defend-
er Services, the Center for Family Representation and Neighborhood Defender Services of Har-
lem. In these organizations, attorneys work with other professionals—including social workers,
parent advocates, paralegals, investigators, and experts—to provide effective representation for
parents in child welfare cases. This interdisciplinary "family defense" approach is deemed a best

23 Family Court Act § 262 (c); County Law Article 18-B.

The Spangenberg Group, Status of Indigent Defense in New York : A Study for Chief Judge Kaye's Commission on the
Future of Indigent Defense Services, FINAL REPORT TO THE CHIEF JUDGE, pp ii-iv, 15-19 (June 2006).

Leahy, The Right to Counsel in New York, supra n 8.

Commission on the Future of Indigent Defense Services, Interim Report, p 16, n 27 (Dec. 1, 2005).

See e.g. Jules Kerness and Constance R. Warden, Child Protection and the Family Court: A Study of the Processes, Pro-

cedures, and Outcomes Under Article Ten of the New York Family Court Act, NYS Senate Standing Committee on Child
Care (Sen. Mary Goodhue, Chair) (National Center on Child Abuse and Neglect, December 1989), available at https://
www.ncirs.gov/pdffiles1/Diqitization/126665NCJRS.pdf: Roger Green and William Parment, Losing our Children: An Ex-
amination of New York's Foster Care System (NYS Assembly, Children and Families Committee and Oversight, Analysis,
and Investigation Committee, May 1999) at 29; Mark Green & Child Planning & Advocacy Now (C-PLAN), Justice Denied:
The Crisis in Legal Representation of Birth Parents in Child Protective Proceedings (May 2000); Appellate Division, First
Department Committee on Representation of the Poor, Crisis in the Legal Representation of the Poor: Recommendations
for a Revised Plan to Implement Mandated Governmentally Funded Legal Representation of Persons Who Cannot Afford
Counsel (March 23, 2001); Child Welfare Advisory Panel, Advisory Report on Front Line and Supervisory Practice: Special
Report On Family Court, Annie E. Casey Foundation (2000); Families in Limbo: Crisis in Family Court, Recommendations
and Solutions, Child Welfare Watch (Winter 1999); Sherri Bonstelle and Christine Schessler, Adjourning Justice: New York
State's Failure to Support Assigned Counsel Violates the Rights of Families in Child Abuse and Neglect Proceedings, 28
Fordham Urb L J 1151 (2001); Special Child Welfare Advisory Panel, Advisory Report on Front Line and Supervisory Prac-

tice: Special Report On Family Court, Annie E. Casey Foundation (2000), http://files.eric.ed.gov/fulltext/ED439189.pdf:
Julia Vitullo-Martin and Brian Maxey, New York Family Court: Court User Perspectives (Vera Inst, of Justice (Jan. 2000); B.
Harrow and S. Jacobs, Report of the Parental Representation Working Croup, 70 Fordham L Rev 399 (2001); Ann Moyni-
han, et. al, Foreword, Fordham Multidisciplinary Conference—Achieving Justice: Parents and the Child Welfare System, 70
Fordham L Rev 287, 309-313 (2001).

24

25

26

27
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practice model by national child welfare experts.28 The model has been successfully implement-
ed in other states, such as North Carolina, Washington, and Colorado.

Standards of practice are vital to effective parental representation. In 2015, the New York State
Office of Indigent Legal Services (ILS) published Standards for Parental Representation in State
Intervention Matters (ILS Parental Representation Standards),29 designed to define the baseline
for effective representation of parents in child welfare cases. These comprehensive standards
built upon existing guidelines, performance standards, and best practices from around the State
and the country, including standards for parental representation adopted by the American Bar
Association (ABA)30 and the New York Bar Association's child representation and mandated rep-
resentation standards.31 The Commission supports the client-centered, interdisciplinary, holistic
approach embodied in the ILS Standards. Essential elements of such representation include
timely entry of counsel and zealous advocacy throughout the representation.32

In recent years, State funding and oversight have led to significant improvements in the delivery
of indigent criminal defense, while parental representation has been left behind. In 2014, the
State settled a lawsuit33 that charged the State and five named counties with systemic violations
of the right of indigent criminal defendants to effective assistance of counsel. The State agreed
to pay the costs to implement uniform financial eligibility standards; ensure counsel at arraign-
ment; reduce attorney caseloads; and provide quality control measures and nonattorney profes-
sional services, such as investigators, social workers, paralegals, and experts. In 2017, statutory
amendments expanded these reforms statewide, with the State to assume responsibility for the
costs over a five-year period. ILS was given responsibility for developing and implementing
plans for these reforms.34 The funding and oversight reforms are not applicable to pa-
rental representation.

28 The federal government's indicators of whether parties are receiving quality, effective representation include whether
parents' attorneys have access to other multi-disciplinary professionals as partners, team members or employees. Indica-

tors of Quality Legal Representation, Attachment B, State Court Improvement Program (CIP) Program Instruction ACYF-
CB-PI-12-02 (Children's Bureau, ACF, US DHHS (Jan. 11, 2012), available at http://www.acf.hhs.gov/sites/default/files/cb/
pi1202.pdf. See also American Bar Association Standards of Practice for Attorneys Representing Parents in Abuse and
Neglect Cases, Standard 26 (attorneys should engage in case planning and advocate for appropriate social services using
a multidisciplinary approach to representation when available), available at http://www.americanbar.org/content/dam/aba/
publications/center on children and the law/parentrepresentation/ABA-Parent-Attornev-Standards.authcheckdam.pdf.
and ABA National Project to Improve Parental Representation: An Investment That Makes Sense, available at http://www,

americanbar.org/content/dam/aba/administrative/child law/ParentRep/At-a-qlance%20final.authcheckdam.pdf.
https://www.ils.nv.aov/files/Parental%20Representation%20Standards%20Final%20110615.pdf.
American Bar Association Standards of Practice, supra n 28.

NYSBA, Standards for Attorneys Representing Children in Child Protective. Foster Care, Destitute Child and Termination
of Parental Rights Proceedings (2015), available at https://www.nvsba.orq/StandardsforAttornevsRepresentinqChildren:
NYSBA, 2015 Revised Standards for Providing Mandated Representation, available at https://www.nvsba.org/WorkArea/
DownloadAsset.aspx?id=44644.

Preamble, ILS Standards for Parental Representation, supra n 29.

Hurrell-Harring v State of New York (Sup Ct, Albany Co, Index No. 8866/2007).

Executive Law § 832 (4).

29

30

32

33

34
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The New York State Bar Association has endorsed a Report by its Committee on Families and
the Law that supports State funding for mandated parental representation. The report, approved
in April 2018, supports this proposition: "The State should pay the entire cost of mandated pa-
rental representation, or at least for the cost to elevate the quality of representation being pro-
vided, and should provide a mechanism for statewide oversight of such representation."35

In accordance with Chief Judge DiFiore's charge to "determine how best to ensure the future
delivery of quality, cost-effective parental representation,"36 in this Interim Report, the Commis-
sion offers a new vision for delivering high quality parental representation to all parents in every
part of the State. Given the high stakes involved for families—as well as the courts—and the
testimony dramatizing an ongoing crisis, the Commission has determined to focus on parental
representation in child welfare cases as an initial matter. We stress that, although we leave for
the Final Report a treatment of representation in other types of cases, our recommended struc-
tural changes transcend child welfare practice and would improve all parental representation. It
is our hope that the State will take immediate steps to begin implementation of our Ini-
tial Recommendations.

Memorandum in Support of State Funding for Mandated Parental Representation, p. 16, Families and the Law Committee,
New York State Bar Association (January 2018) (adopted by the New York State Bar Association House of Delegates, April
14, 2018), available at https://www.nvsba.orq/familvlawreport/.
State of Our Judiciary 2018, supra n 1.
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NO. 1 – TIMELY ACCESS TO COUNSEL

RECOMMENDATION 

INITIaL RECOMMENDaTIONS

We recommend that parents be timely provided with
relevant information about the right to counsel, and
that parents be granted access to counsel during a child
protective agency investigation and sufficiently in
advance of the first court appearance.

The Commission's recommendation that attorneys be made available during a child protective
investigation contemplates changing when and how indigent parents access legal representa-
tion in child welfare proceedings. Testimony to the Commission, and our own research, convince
us that families, the child welfare system, and Family Courts will benefit when parents have
timely access to counsel.

This recommendation cannot be implemented under the current practice, whereby a parent's
access to counsel is contingent on the filing of a petition by CPS and the parent's appearance in
court. In the next section, "State Oversight and Infrastructure," we detail a proposal for revamp-
ing the way parental representation is delivered that does not hinge on a parent's appearance in
court. Giving parents representation when it matters - before they appear in court - is consistent
with principles of equal protection and due process; can prevent unnecessary and prolonged
separation of children from their parents; and can mitigate the disruption and trauma that ac-
companies State intervention into the family. Timely access to counsel may also help reduce the
disproportionate percentage of children of color in New York's foster care system.37

In recommending that parents have access to counsel during the investigation stage of a child
welfare proceeding, the Commission is keenly aware of the responsibility of CPS agencies to in-
vestigate alleged maltreatment to protect children. In that regard, the New York State Defenders
Association (NYSDA) testified that: "Fears that timely representation for parents will prevent
child welfare agencies from protecting children in state intervention matters are misplaced. At-

Written testimony of Joyce McMillan ("When looking at the number of removals from communities of color vs. white corn-
dear that communities of color are targeted by the child welfare system...The lack of timely and full legal

representation for parents involved with CPS is indicative of a system that continues to disrespect and disregard the value
of family in select communities....".); see also Written testimony of the Legal Aid Society, Juvenile Rights Division, New
York City (discussing racial inequities in the child welfare system).

munities it is
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I did a little focus group at work and spoke to parents who had the investigation phase 
of a child welfare case, and they felt so defeated. You have people coming into your 
home, and they are so intrusive, they come in, tell you what they are going to do, what 
you are going to do with your family, and unless…you are privileged and have money 
to afford a private attorney, you don’t get that…before it goes to court, these workers 
are investigating and…talking to people and just going within your community, talking 
to your neighbors, your children’s school, their doctors. It is so intrusive, and as a parent 
you don’t know what you can and cannot do at this point in time of a case…it is just 
frustrating that we cannot go to the court, and say…this is happening, child welfare is 
intruding in my life, and you cannot get assistance…unless you can afford a private 
attorney.41 

INITIaL RECOMMENDaTIONS

torneys...can play a vital role...for parents at a time of crisis and even prevent the situation from
escalating to the removal of a child from the home."38 Notably, Alan Sputz, Deputy Commission-
er of the NYC Administration for Children's Services (ACS), agreed that early discussions among
counsel produce valuable benefits—such as identifying potential family resources, formulating
feasible visiting arrangements, and enhancing productive outcomes at the first court appear-
ance—so that initial release or placement orders are based on full and accurate information.39

Any parent faced with an investigation by CPS and the possibility of their child being taken into
custody by the State would understand the need for legal advice and counsel in that moment.
Rather than an offer of assistance to the family, some parents experience a CPS investigation as
a prosecution—a search for parental wrongdoing, as several witnesses explained. For example,
Angeline Montauban, a parent who regained her child from foster care after five years, testified:
"Once ACS comes into your life.. .they are literally prosecuting you. They are.. .finding reasons
why they are in your life [and]. ..why they should keep your child in foster care basically,
nette Vega, a parent affected by the child welfare system and Training Director at Rise Magazine,
summarized parents' experiences as follows:

"40 Jean-

Parents who are financially able invariably seek legal representation when CPS initiates an inves-
tigation. However, New York currently does not provide representation to parents of limited
means during the investigation stage of a child welfare proceeding. In fact, as numerous wit-

Written testimony of the New York State Defenders Association. See also Oral testimony of Tehra Coles, Litigation Su-
pervisor, Center for Family Representation (describing Project Engage, a pilot program between the New York City Ad-
ministration for Children's Services (ACS) and the Center for Family Representation (CFR), involving pre-petition parental
representation: "[T]he ACS investigative process was neither stalled nor interfered with. ACS continued its investigation
and communicated regularly with the CFR social worker about ACS concerns and what needed to be done to preserve the
safety of the children.")

Written testimony of Alan Sputz, Deputy Commissioner, New York City Administration for Children's Services.

Oral testimony of Angeline Montauban, New York City Public Flearing.

Oral testimony of Jeannette Vega, New York City Public Hearing.
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nesses testified, and case law confirms,42 indigent parents are sometimes not provided with legal
representation at critical stages when it is constitutionally promised—during court hearings at
which a judge decides whether to remove a child into government custody or to continue an
extrajudicial CPS removal that has already occurred.

For example, Robert Convissar, Administrator of the Assigned Counsel Program in Erie County,
identified an alarming situation that would occur prior to establishing an "Attorney of the Day"
program (for which attorneys are not paid): "[Rjemands were often heard in the absence of legal
counsel for the parents. Children were literally taken away from parents in absence of legal
counsel." 43 Kate Woods, Deputy Director of Operations for Legal Assistance of Western New
York (LAWNY) testified: "Often, the most critical moment in any Article 10 proceeding is the re-
moval hearing. The outcome of that hearing—whether or not a child is taken from his or her
home—dictates the tone of all of the litigation that follows." Where Ms. Woods practices, the
vast majority of removal hearings take place before the petition is filed. Further, parents are
given little notice of the hearing and are sometimes unable to attend. "In those instances where
the parents are present, they are without counsel...[and] parents have requested counsel at a
removal hearing and [have] been denied. The impact on their due process rights cannot be
overstated."44 Data provided to the Commission by the Office of Court Administration indicates
that, during the period 2015 through 2018, in 2,521, or 12% of cases in which a child was re-
moved at an initial appearance, a parent was present in court but was not accompanied by
counsel. The data confirms the urgent need to ensure that parents have representation in ad-
vance of the first appearance in court.

In 1990, amendments to the Family Court Act were enacted to ensure that indigent parents in-
volved with CPS could obtain publicly funded representation before the commencement of a

court proceeding. Family Court Act §§ 1021 to 1024 and 1026 require that parents be given
written notice of their right to counsel and instructions for obtaining a free lawyer whenever a
child is removed before a court proceeding is initiated. The notice requirement, enacted as a
result of a comprehensive study of child welfare proceedings in New York's Family Courts, aims
to facilitate parents' access to counsel at "critical stages" of CPS intervention before a court

petition is filed.45

Despite these statutory measures, the prevalent practice is that parents are not informed of their
right to counsel unless and until CPS files a petition. Moreover, in many cases, even if a parent is
informed of the right to counsel upon appearing in court, he or she may not actually meet with
the assigned lawyer until much later, after the issuance of orders that significantly impact the
family. Carla Palumbo, President and CEO of the Legal Aid Society of Rochester, told the Com-

See e.g. In re Hannah YY, 50 AD3d 1201 (2008) (adjudication of neglect reversed; respondent was not advised other right
to counsel until after removal hearing was over, at which point Public Defender's office was assigned to represent her).
Written testimony of Robert Convissar, Administrator, Erie County Assigned Counsel Program (emphasis in original).
Written testimony of Kate Woods, Deputy Director of Operations, LAWNY.

Child Protection and the Family Court: A Study of the Processes, Procedures, and Outcomes, supra n 27.
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Attorneys often meet their clients after they have already been in contact with City agencies 
for weeks, even months, or sometimes years. They have already been interviewed by 
caseworkers and detectives and asked to cooperate further. They have been asked to 
make their children available for inspection, interviews, and medical evaluations, and 
asked to submit to evaluations by mental health professionals. They have been asked 
to attend services, to have their children attend services, and to accede to the supervision 
of their homes. They have been given numerous other directives to show up at conferences, 
meetings, drug tests or other events, with little understanding of the context or potential 
consequences.51

INITIaL RECOMMENDaTIONS

mission that: "One of the most significant issues is parents' timely access to counsel...parents
are not meaningfully informed of their right to counsel until their first court appearance, and
therefore, do not appear with counsel until at least several weeks after the filing of the initiating
petition."46 An assistant public defender in Ontario County noted that the practice of delaying
notice of the right to counsel until the parent's first court appearance, combined with the appli-
cation process to determine financial eligibility, results in a multiple-week delay before counsel
is able to meet with, and properly advise, the client.47

An assigned counsel attorney who represents both parents and children in Delaware County
said: "There is no pre-petition access or procedure for access to counsel in advance of a first
court appearance in child protective cases; usually, prior to the first appearance, an attorney for
the child will have been assigned, but never assigned counsel [for the parent],
that this is particularly problematic when, after a parent has asked to have counsel assigned, the
court proceeds to ask DSS if it seeks any temporary relief. "Sometimes, having solicited DSS'
wishes, the court, despite [the] respondent having invoked her right to counsel, will grant a

temporary order on the basis that the petition contains 'serious allegations.'

Often, many significant events affecting the family have already occurred by the time an as-
signed lawyer contacts the parent. A similar finding was made by the State Senate Standing
Committee on Child Care almost three decades ago, 50 and the Commission concludes that the
situation persists today. For example, Emma Ketteringham, Managing Attorney of the Family
Defense Practice at the Bronx Defenders testified that:

"48 She added

"49

Written testimony of Carla Palumbo.

Written testimony of Chelsea Carter, Ontario County Public Defender's Office.
Written testimony of Larisa Obolensky; see also written testimony of Mark Funk, Monroe County; Kate Woods, LAWNY;
New York Legal Assistance Group; Chelsea Carter, Ontario County; Cassandra E. Louis, Policy and Advocacy Association,
The Children's Village.

Written testimony of Larisa Obolensky.

Child Protection and Family Court: A Study of Processes, Procedures, and Outcomes, pp. 131-132, supra n 27 (noting that
"a number of highly significant events occur prior to the initial appearance and prior to the initial appointment of repre-
sentation for the respondent. All of these events occur on an ex parte basis and many of the events are of a magnitude to
shake the family structure of the respondent.")

Written testimony of Emma Ketteringham, Family Defense Practice, Bronx Defenders.
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The Commission heard from numerous other witnesses that, during the critical investigation
period, parents are not informed of their rights, leaving them vulnerable to being misinformed
and misunderstood, often divulging information that is used against them, including information
not relevant to the families' current situation.52 Many parents are unaware that the CPS case-
worker has the ability, and often the intent, to file a neglect or abuse case against them. Potential
litigants and their children are interviewed without the advice of counsel; and their statements
are then used as evidence in emergency removal hearings and in neglect proceedings. Often
caseworkers do not address the family's individualized needs - despite child welfare agencies'
obligation to provide services to avoid the placement of children into foster care or to employ
reasonable efforts to make possible the prompt, safe return of children to their families.53

Research demonstrates that separation of children from their families, even for short periods of
time, exacts an enormous emotional cost for parents and children, especially children placed in
stranger foster care. These costs endure for the children, who are less able to succeed as adults
because of their experiences in foster care.54 Judges responding to the Commission's survey
noted that, even when attorneys are present at the removal hearing, they are often not pre-
pared, as they have just met their client. Access to counsel by parents well in advance of that
first hearing will give attorneys sufficient time to prepare and to provide judges with the most

comprehensive information possible, lessening the possibility of unwarranted family separations.

Timely access to counsel benefits parents and their children, parent attorneys, the courts—and
taxpayers. Benefits to the government of timely legal representation by competent, well-re-
sourced counsel can be quantified. Two New York City organizations that provide parental rep-
resentation in child welfare cases—Bronx Defenders and the Center for Family Representation—
provided particularly compelling testimony. In 2018, Bronx Defenders advised hundreds of
parents during investigations by the Administration for Children's Services (the local social ser-
vices agency in New York City). Forty-three percent of these parents were never charged with
abuse or neglect. Where abuse and/or neglect petitions were filed, nearly half of the families
remained together throughout the course of the case. In more than one-fourth of the cases, if
removal occurred, the children were temporarily placed with relatives or friends suggested by
the parents and known to the children. In only 16 of the 381 cases—four percent—were children
placed in foster care with strangers.55

See e.g. written testimony of Joyce McMillan; New York State Defenders Association; Rhonda Weir; Lauren Shapiro, Family
Defense Practice Director, Brooklyn Defender Services; Rylan Ritchie, Albany County Public Defender, Family Court Unit;
The Children's Law Center, New York City; Coalition of the Suffolk County Bar, Nassau County Bar and Suffolk County Mat-
rimonial Bar; and Russell Fox, Managing Attorney, Attorneys for Children Unit, Buffalo Legal Aid Bureau.

42 USC §§ 671 (a) (15) and 672 (a); see Oral testimony of Joan Kohout, Family Court Judge, Monroe County at Rochester
Public Flearing, p 35, In 24, p 36, In 1 ("I put together the case plans on my cases because every single dispositional plan
looks the same.")

Joseph J. Doyle, Jr., Child Protection and Adult Crime: Using Investigator Assessment to Estimate Causal Effects of Foster
Care, 116(4), J. of Pol. Econ. 746 (2008), available at http://www.mit.edu/~iidovle/dovle ipe augQ8.pdf.
Written testimony of Emma Ketteringham, Family Defense Practice, Bronx Defenders.
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Further, the Bronx Defenders reported that, through its privately funded Healthy Mothers,
Healthy Babies (HMHB) Program, it prevented needless removals of newborns from their moth-
ers during the critical period of attachment after birth. The result of that program during FY
2018 was that of the 81 newborns born, 58 (72%) remained at home with their mothers, and 17
(20%) were placed with caretakers the mothers chose. Only six babies born to mothers working
with HMHB (8%) were placed in foster care with strangers.56

In 2004 and 2005, the Center for Family Representation (CFR) and the Administration for Chil-
dren's Services (ACS) participated in a pilot program called "Project Engage," which was funded
by the State Office of Children and Family Services. ACS connected parents with CFR during the
initial investigation stages.57 CFR reported that parents were "more willing to engage in services
because they had their own independent team of advocates to support them, helping them to
decide or to push back on the seemingly unreasonable request, or to understand when a re-
quest wasn't quite as unreasonable as they thought.

In 2014, the statewide average length of a stay for a child in foster care was 29 months, accord-
ing to CFR. However, for that organization, the period was less than five months.59 As a result of
the timely entry of CFR attorneys and interdisciplinary teams in the case, the organization could
work closely with the family and the social services agency to identify appropriate services and
assist the family with accessing those services. In about half of the cases, CFR kept children out
of foster care entirely. As of 2017, CFR estimated that, since it was established in 2002, its ser-
vices have reduced the NYC cost of foster care by more than $37 million. While the minimum
cost of keeping one child in foster care in New York is $30,000 per year, CFR services cost only
$6,500 per family, regardless of the number of children. 60

Judges and parents' attorneys responding to the Commission's surveys overwhelmingly favored
pre-court access by parents to legal representation. Several judges observed that representation
for parents during CPS investigations could discourage filings in questionable cases and pro-
mote early access to services to support the family. One judge commented: "This is crucial.
I believe it could avoid a substantial number of cases that are filed. When caseworkers and
potential respondents are not getting along, cases tend to be filed." The judge added that,
once a respondent was represented, numerous cases were quickly resolved.

"58

Id.
See written testimony of CFR ("Project Engage was a unique partnership between CFR and ACS that supported parents in
Community District 10, an area that in 2004 had a high volume of child protective investigations and removals. Essentially,
in a small number of cases, ACS agreed to refer a parent to CFR's interdisciplinary staff at the point in an investigation when
an "elevated risk" was identified by ACS workers investigating a family. At that time, one of the conferences employed by
ACS was referred to as an 'Elevated Risk Conference' and was designed to bring a parent, his or her community supports
and any providers already working with a family together. The goal of the conference was to determine if a removal would
be necessary or could be avoided. Of the 48 families supported by Project Engage, in 38, there was no child protective
removal and no filing in Family Court.")

Oral testimony of Tehra Coles, Litigation Supervisor, Center for Family Representation, New York City Public Hearing.

CFR, 2014 Report to the Community.

CFR, Our Results, https://www.cfrnv.org/about-us/our-results/.
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Parents' attorneys responding to our survey supported earlier access to counsel for myriad rea-
sons, including the need to protect substantive and procedural due process rights; the need to

help parents make informed decisions about the wisdom or inadvisability of cooperating with an
investigation; and the benefits of assisting families to access services. They also noted success in
preventing petitions from being filed altogether, and in the event a proceeding is initiated, the
increase in court efficiency that flows from timely access to counsel.

National and state standards of practice support the Commission's recommendation for making
representation available to parents at the earliest possible stage of CPS intervention.61

The NYSBA 2015 Revised Standards for Providing Mandated Representation (NYSBA 2015
Revised Standards) recommend pre-court, investigation stage representation in both criminal
and Family Court matters, and urge that systematic procedures should be established to ensure
that prompt mandated representation is available particularly "where a child has been removed
by a governmental agency from the person's home."62 Those standards were recently revised to

provide that: "Effective representation includes representation during both the pre- and
post-petition stages of a Family Court case, including, but not limited to representation in emer-
gency removal hearings and advocacy for the provision of social work, counseling, mental
health, and other services."63

In November 2018, the federal Children's Bureau included parental representation in its infor-
mation memorandum discussing primary prevention approaches to prevent child maltreatment
and avoid unnecessary parent-child separations.64 According to the memorandum, the Detroit
Center for Family Advocacy—which provides pre-petition, interdisciplinary parent representa-
tion—is among particularly effective or promising approaches to support families through
primary prevention. 65

The New York State Defenders Association stressed that representation during a CPS investiga-
tion is "timely," not "early," representation.66 Timely access to counsel for parents in child wel-
fare proceedings may: contribute to more expeditious provision of appropriate, individualized
services to families; assist in placing children with relatives, rather than in foster care with strang-
ers; prevent unnecessary removals of children; and avoid unnecessary court proceedings.

See e.g. ILS Standards for Parental Representation, Standard I, supra n 29; ABA Standards of Practice for Attorneys Repre-
senting Parents in Abuse and Neglect Cases, Standard 4, supra n 28; and High Quality Legal Representation for All Parties
in Child Welfare Proceedings, pages 6-7, Children's Bureau, ACF, US DHHS (Info Memo ACYF-CB-IM-17-02, Jan. 17, 2017),
supra n 11.

New York State Bar Association 2015 Revised Standards, Standards B-3 and B-4, supra n 31; see also People v Rankin,
46 Misc 3d 791 (2014) (indigent individuals cannot receive quality representation where assignment of counsel is delayed
pending judicial appointment of counsel).
Memorandum in Support of an Amendment to the Revised NYSBA Standards for Providing Mandated Representation,
NYSBA Committee on Mandated Representation (March 26, 2018), available at http://www.nvsba.org/WorkArea/Down-
loadAsset.aspx?id=87408 .

Reshaping Child Welfare to Focus on Strengthening Families Through Primary Prevention of Child Maltreatment and Un-
necessary Parent-child Separation, at 8, ACYF-CB-IM-18-05, Children's Bureau, ACF, US DHHS (Nov. 16, 2018).

Id., at 19-20.

Written testimony of the New York State Defenders Association.
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In sum, for both parents and children, timely access to counsel would help to level the 
playing field between families at risk and the vastly greater resources and expertise of 
agency investigators, thereby promoting fairness and accuracy in these critical 
determinations. Our current system too often generates inaccurate information on the 
basis of slipshod investigations, results in protracted court proceedings by attorneys 
who cannot be prepared to properly represent parents and children at the typical abrupt 
arraignment, and creates unnecessary trauma for the children it is intended to protect.67
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The testimony of Russell Fox, Managing Attorney, Attorneys for Children Unit, Buffalo Legal Aid
Bureau, succinctly captures the importance of representation for parents during all critical stages
of CPS intervention.

Written testimony of Russell Fox (emphasis omitted).
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NO. 2 –  STATE OVERSIGHT AND INFRASTRUCTURE

RECOMMENDATION
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We recommend the establishment of a State Office of
Family Representation (the Office) to provide oversight
of parental representation. That Office, in turn, would
oversee representation in child welfare cases by
institutional offices and well-resourced attorneys to
ensure the delivery of client-centered, interdisciplinary,
holistic parental representation throughout the state.

The current county-based system for delivering parental representation fails to ensure high qual-
ity representation throughout the State. In the absence of State investment, the caliber of repre-
sentation received by parents is largely dependent on the wealth, priorities, and political will of
the counties. There are no enforceable statewide standards governing the qualifications, training
or performance of parental representation attorneys. There is neither an organizational structure
to enforce standards nor a mechanism to provide non-attorney professional services for attor-
neys representing parents. For the aforementioned reasons, the county-based approach pre-
cludes quality parental representation statewide.

Testimony to the Commission highlighted the need for a professional culture that emphasizes
the value of effective representation; enforceable performance and caseload standards; regular
training in substantive law and skills; and resources needed for interdisciplinary and holistic rep-
resentation. One experienced appellate lawyer stated that many 18-B attorneys assigned to

represent Family Court litigants lack appellate training and expertise. "They may be familiar with
family law and may have represented the litigant in the proceedings in the trial court, but do not
know the basics of appellate practice."68 An assistant public defender noted that: "The addi-
tional support of social workers, investigators and paralegals would be instrumental to assist not
only in identifying [service] providers, but guiding our clients on how to access these providers,
and attending meetings with them."69 This same witness expressed the need for independent
interpreting services in child welfare proceedings. "We are required to review a multi-page peti-
tion written in English with our clients and discuss their rights, including hearings to return chil-

Written testimony of Kelly Egan, Rural Law Center Appeals Program.

Written testimony of Maritza Buitrago, Monroe County Public Defender's Office.
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It is critical that attorneys have access to expert[s] as they prepare for and conduct pre-
trial hearings and fact-finding trials. While we have been able to allocate some funding 
to secure expert testimony, much more work could and should be done to ensure that 
the court hears all of the relevant information needed to make sure that allegations of 
abuse and neglect are legitimately founded.71 

It has become increasingly difficult to find experts who will accept the [County Law §] 
722c rate to testify in child protective cases…While we have been fortunate to have had 
some success in retaining highly qualified experts, we frequently have to pay over the 
722c rate. In our experience, experts are reluctant to agree to assist us in assessing and 
defending a case (especially when testimony is likely), when we are unable to pay them 
at the rate they’d like.72
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dren home, placement and visitation resources, as well as their right to testify and present wit-
nesses."70 A New York City institutional provider noted that:

Another New York City institutional provider stated:

The Commission concludes that a centralized, independent State Office of Family Representa-
tion must be established to ensure meaningful parental representation statewide. The responsi-
bilities of such Office would be broad and would include:

• distributing State funding;

• determining the optimal mix of delivery models for trial and appellate pa-
rental representation;

• creating and implementing uniform client financial eligibility criteria and procedures;

• developing, supporting, and monitoring compliance with attorney caseload and
performance standards;

• developing and promoting uniform attorney qualification and evaluation cri-
teria and procedures;

• coordinating training programs;

id.

Written testimony of Michelle Burrell, Neighborhood Defender Services of Harlem.

Written testimony of Center for Family Representation.
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• developing and supporting mentoring and consultation programs for trial and
appellate attorneys;

• managing resources necessary for effective legal representation;

• advocating for reforms necessary to ensure that standards can be achieved; and

• managing relationships among relevant stakeholders, including governmental bodies,
community organizations, and the client community.

Child welfare law is a specialized and complex area of practice. Effective representation in this
area must be client-centered, interdisciplinary, and holistic; and it should be overseen by a State
entity to ensure consistent quality statewide. The Commission concludes that the best chance of
successful implementation of its recommendations is through statewide expansion of institu-
tional providers and attorneys specializing in child welfare law. The use of attorneys dedicated
to, and proficient in, such representation would improve the quality, efficiency, and cost-effec-
tiveness of parental representation statewide.

As previously discussed, the interdisciplinary approach, delivered through an institutional office,
is seen as the most effective model for providing child welfare parental representation. Given
the ever-present need for specially trained conflict attorneys to represent other parties, as well
as to manage caseload overflow, the Commission recommends that the Office have the author-
ity to create institutional offices and contract with private attorneys. Contracts that incorporate
basic qualifications, training, and oversight requirements will allow for the development of an

experienced and specialized group of attorneys. Such contracts will help to attract and retain
talent, because attorneys and social workers will be able to rely on a steady and reliable income.
Moreover, contracts are a means to provide ongoing support for attorneys in their practice, en-
force performance standards and caseload caps, and assure accountability for standards through
review of past performance. The presenters from North Carolina and Washington discussed with
us the various benefits of using contracts, and we are persuaded that this approach is a viable
one for parental representation in New York.

Implementation of our recommendations also requires that attorneys have easy access to neces-
sary resources. The Commission therefore recommends that the Office establish Regional Offic-
es to provide appellate representation; coordinate training and practice support for trial and
appellate attorneys; and provide nonattorney professional services, such as experts, social
workers, parent advocates, investigators, paralegals, and interpreters. These regional offices
would efficiently elevate the level of parental representation by consolidating and managing re-
sources on a regional basis for attorneys representing parents in child welfare matters.

The New York State Bar Association, the National Association of Counsel for Children, the
American Bar Association (ABA), and various witnesses endorsed the creation of a statewide
oversight entity to enhance parental representation. The ABA recommended a statewide
oversight entity that:
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[I]ncreases the support and accountability for all counties, while not unduly restricting 
those counties that are already providing excellent representation for parents…This 
statewide office should be charged with creating and enforcing Standards of Practice; 
helping to increase the number of lawyers who specialize in this practice; overseeing 
equitable caseloads and compensation; spreading the interdisciplinary model; and 
providing consistent training across the state. Each of these elements is essential to 
high quality legal representation.73 

New York City continues to be a leader in the field on how to best serve clients under 
this model . . . . there is no doubt that this model provides the highest quality of 
representation for parents and leads to the best outcomes for families. Teaming social 
workers and parent mentors with lawyers is a practice that is spreading across the country 
and should be replicated throughout all of New York.76 
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The State Bar Committee on Families and the Law concurred: "Statewide standards, state mon-
itoring and oversight, coordination of training, supervision and non-attorney professional assis-
tance resources are essential to ensure uniformly high quality parental representation throughout
the state."74 The National Association of Counsel for Children, which was involved in the devel-
opment of Colorado's recently established Office of Respondent Parents' Counsel, stated that
the delivery of high-quality legal services "requires an infrastructure which provides attorneys
with the time, training, compensation, and resources necessary for effective representation, and
a system of statewide funding and oversight to safeguard its success."75

There are numerous examples of successful implementation of the interdisciplinary model rec-
ommended by the Commission. The ABA reported that 23 states have implemented some ver-
sion of the model, in at least one court or county. Further, according to the ABA:

Directors of the statewide parental representation programs in North Carolina (Wendy Sotolon-
go) and Washington (Joanne Moore) shared with the Commission their experiences with imple-
mentation of the interdisciplinary approach in their states. Ms. Sotolongo stressed the value of
establishing a holistic, multidisciplinary approach in North Carolina. Ms. Moore said that social
workers and parent advocates add "enormous value" to the representation of parents in child
welfare cases in Washington. A study of the Washington program showed that it reduced time

Written testimony of American Bar Association, Government Affairs Office.

Written testimony of New York State Bar Association, Committee on Families and the Law.

Written testimony of National Association of Counsel for Children.

Written testimony of American Bar Association, Government Affairs Office.
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to permanency.77 Ms. Moore reported that family reunifications in Washington increased from
32% before program implementation to 57% in fiscal year 2018. As a result, that state has
enjoyed huge savings in costs related to foster care and adoption subsidies.

Since 2007, New York City has employed an interdisciplinary approach that is viewed nationally
as the ideal model for parental representation in child welfare cases.78 As previously noted,
through contracts with New York City's Mayor's Office of Criminal Justice, most such representa-
tion is provided by four nonprofit organizations: the Center for Family Representation; Brooklyn
Defender Services, Family Defense Practice; The Bronx Defenders, Family Defense Practice; and
the Neighborhood Defender Service of Harlem, Family Defense Team.79 The New York City
interdisciplinary model uses a team of skilled professionals devoted to helping parents navigate
the complex and interrelated social services and Family Court systems.80 In collaboration with
social work staff, an attorney helps parents deal with the social services and court systems and
provides legal advocacy both in and out of court. The social worker assesses the strengths and
needs of the family, provides case and crisis management, and accesses appropriate, individual-
ized services. The parent advocate—ideally someone who has successfully navigated the child
welfare system—provides emotional support, accompanies the parent to meetings, assists
with challenging interactions as needed, and helps the parent to stay motivated and
engaged with services.81

The Commission does not take a position on whether a new entity should be created to serve as
the State Office of Family Representation or whether an existing entity should serve that pur-
pose. The central point is that, whatever entity plays that role, its independence is crucial to

promoting clients' best interests, and must remain at the center of the Office's mission as it car-

Mark E. Courtney and Jennifer L. Hook, Evaluation of the Impact of Enhanced Parental Legal Representation on the Timing
of Permanency Outcomes for Children in Foster Care, Children and Youth Services Review, Vol. 34(7) (July 2012).

Martin Guggenheim and Susan Jacobs, A New National Movement in Parental Representation, 47 Clearinghouse Rev
44 (2013) ( National Movement) ; Heather Appel, New Influx of Lawyers Coming to Family Court, City Limits (April 16,
2007), available at http://citvlimits.Org/2007/04/16/new-influx-of-lawverscominq-to-familv-court/. For a discussion of the
development of the interdisciplinary family defense model, see Chris Gottlieb, Martin Guggenheim, and Madeline Kurtz,
Discovering Family Defense: A Flistory of the Family Defense Clinic at New York University School of Law, 41 NYU Rev of
Law & Soc. Change 539 (2017), available at https://socialchanaenvu.com/review/discoverina-familv-defense-a-historv-of-
the-familv-defense-clinic-at-new-vork-universitv-school-of-law/.

See Report on the Fiscal Year 2015 Executive Budget for MOCJ, The Council of the City of New York (May 20, 2014).

See ILS Parental Representation Standards, Standard G (Model of Representation-Multidisciplinary Practice); see generally
Guggenheim and Jacobs, National Movement, supra, n 78, at 36-46; University of Michigan Law School, Detroit Center for
Family Advocacy Pilot Evaluation Report, 7/2009-6/2012, p. 2 (February 2013); see also Vermont Parental Representation
Center, Program Model, http://vtprc.org/proaram-model/: Diane Boyd Rauber, From the Courthouse to the Statehouse:
Parents as Partners in Child Welfare, Child Law Practice, Vol. 28, No. 10 (ABA, Dec. 2009) (describing parent advocate
programs operating around the country), available at http://www.hunter.cunv.edu/socwork/nrcfcpp/info services/parent-
partnerl .pdf: Diane Boyd Rauber, Working With Parent Partners to Achieve Better Case Outcomes for Families, Child Law
Practice, Vol. 28, no. 11 (ABA, Jan. 2010) (providing suggestions to parents' attorneys for working with parent advocates
and parents), available at http://www.hunter.cunv.edu/socwork/nrcfcpp/info services/parentpartner2.pdf.
National Movement, supra, at n 78.

78

80



COMMISSION ON PaRENTaL LEGaL REPRESENTaTION 29

INITIaL RECOMMENDaTIONS

ries out its duties.82 Considerations of feasibility suggest that housing the Office within ILS, under
the guidance of the Indigent Legal Services Board, might prove to be the most efficient path to

improving parental representation. The ABA observed that the oversight tasks essential to en-
suring the delivery of quality parental legal representation "could logically fall" to ILS, which has
"begun to play a leadership role in child welfare, or a new entity could be created. Either way, it
is important that the oversight role is clearly articulated and the entity has independence from
the judicial branch.”83

American Bar Association, Ten Principles of a Public Defense Delivery System, Principle One (2002) ("The public defense
function, including the selection, funding, and payment of defense counsel, is independent. The public defense function
should be independent from political influence and subject to judicial supervision only in the same manner and to the same
extent as retained counsel. To safeguard independence and to promote efficiency and quality of services, a nonpartisan
board should oversee defender, assigned counsel, or contract systems. Removing oversight from the judiciary ensures
judicial independence from undue political pressures and is an important means of furthering the independence of public
defense."), available at: https://www.americanbar.org/content/dam/aba/administrative/leaal aid indigent defendants/
Is sclaid def tenprinciplesbooklet.authcheckdam.pdf
Written testimony of American Bar Association, Government Affairs Office. See also written testimony of Mark Funk, Con-
flict Defender, Monroe County ("The Monroe County Conflict Defender's Office has the highest respect for the New York
State Office of Indigent Legal Services (ILS). They have done a remarkable job in overseeing the State-wide expansion of
the Hurrell-Harring settlement. ILS should be given the resources to see that similar reforms are implemented in Family
Court."); written testimony of Robert Convissar, Erie County Assigned Counsel Program Administrator ("We wholehearted-
ly endorse the concept that the New York State Office of Indigent Legal Services, similar to the responsibilities they have
under the Hurrell-Harring settlement and subsequent statewide implementation now just beginning, should be empow-
ered and funded by the State to address the numerous issues which face the Family Courts and which are being considered
by this august Commission.").

82

S3
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PRESUMPTION OF ELIGIBILITY
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We recommend that the proposed Office of Family
Representation develop uniform standards of eligibility
for assigned counsel that would apply in all Family Court
proceedings, and would include a presumption of
eligibility for counsel in child welfare proceedings, to
be established by legislation.

Currently, there are no statewide eligibility criteria and procedures applicable to Family Court
proceedings. Indeed, testimony before the Commission, as well as responses to our surveys of
attorneys and judges, demonstrated that criteria and procedures for determining financial eligi-
bility vary even within the courthouse in counties where there is more than one
Family Court judge.84

Uniform standards of eligibility for assigned counsel are necessary to prevent inconsistent deci-
sions and inadequate protection of the right to counsel.85 The standards for determining finan-
cial eligibility for publicly funded representation in Family Court proceedings should be easily
understandable, equitable, efficient, and fair. In child welfare proceedings, we recommend a

presumption of eligibility that would be codified in legislation. This may require an amendment
to the Social Services Law to provide counsel with access to necessary records, in addition to an
amendment to section 262 of the Family Court Act regarding the right to counsel.

Numerous witnesses reported inconsistencies in financial eligibility determinations in Family
Court and the inappropriate denial of counsel.86 Lance Salisbury, Administrator of the Tompkins
and Schuyler Assigned Counsel Program, said that: "We can often assign someone for the crim-
inal matters but not for the family court matter unless a judge overrides our decision. Judges

e.g. written testimony of Sanctuary for Families; Lois Schwaeber, The Safe Center; Bridget Burke, The Legal Project;

'I Bloom, Cattaraugus Public Defender; Mark Funk, Monroe County Conflict Defender; Oral testimony of Joan Kohout,
See,
Darryl
Judge, Monroe County Family Court, Rochester Public Hearing.

See New York State Bar Association, Task Force on Family Court: Final Report, at 87 (2013) (urging that assigned counsel
eligibility determinations need to be examined because there is a high likelihood that some litigants are denied for reasons
that are difficult to quantify uniformly).

Written testimony of New York State Defenders Association.
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Effective and prompt provision of counsel to parents is critical for one facing a loss of 
liberty or parental rights, and counsel should be assigned whenever one demonstrably 
possesses inadequate financial ability to hire an attorney. Gross differences between 
jurisdictions and among providers that result in a deprivation of the right to counsel in 
some jurisdictions must be addressed. Fair and reasonable criteria for determining 
presumptive eligibility for assigned counsel that allow for discretionary factors in the 
interest of justice should be established with some uniformity.91

INITIaL RECOMMENDaTIONS

have commented to us regularly how unfair a process this is for the parties before the court."87

Similarly, Sanctuary for Families reported that judges are inconsistent in determining financial
eligibility, and many litigants with modest incomes are found ineligible.88 According to The Legal
Project, two individuals in virtually the same situation can have very different results when they
apply for assigned counsel, if they live in different counties.89

Responses to the Commission's surveys confirmed the use of widely varying criteria for deter-
mining eligibility of litigants. Some respondents reported that a percentage of the U.S. Federal
Poverty Guidelines (FPG) is used (varying from 125% to 250%). Others said that a general review
of the person's financial situation is used. Still others reported use of a detailed fi-
nancial application.

The New York State Defenders Association suggested that the existing ILS Criteria and Proce-
dures for criminal cases be made applicable to all parental representation. Since County Law §
722 uses the same standard for the appointment of counsel in all cases - "financially unable to
obtain counsel" - it follows that the same general criteria and procedures should be used for el-
igibility determinations in all mandated representation matters.90 Eligibility decisions for Family
Court litigants, like eligibility decisions for individuals charged with a crime, must be equitable
and fair. Uniform standards will also save the time and resources of the parties, the courts, and
others involved in the eligibility determination process. As articulated by the New York State Bar
Association Committee on Families and the Law:

The Commission recommends that the proposed Office of Family Representation be responsi-
ble for issuing statewide standards for determining financial eligibility of litigants in Family Court
cases. The Office could develop such standards in Family Court cases in conjunction with ILS,
which has already promulgated comprehensive statewide eligibility standards for criminal court

Written testimony of Lance Salisbury.

Written testimony of Sanctuary for Families Center for Battered Women's Legal Services.

Written testimony of The Legal Project.
Written testimony of New York State Defenders Association.

Written testimony of New York State Bar Association Committee on Families and the Law.
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Parents coming to court at risk of having their children removed from their home or 
being excluded from their home are rarely notified of their right to an attorney. The 
shock of this process does not come with any warnings or advice to bring their most 
recent paystubs and tax returns. If we are not going to require any notice of rights upon 
the first encounter with CPS, then justice demands affording litigants some benefit of 
the doubt regarding their financial qualifications for assigned counsel.96 
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matters, pursuant to the Hurrell-Harring Settlement.92 As ILS noted in its Hurrell-Harring eligibili-
ty criteria and procedures report, the agency has the authority under Executive Law § 832 (3) (c)
to issue the same for Family Court matters, and "intends to issue separate criteria and proce-
dures relating specifically to determining eligibility for mandated representation in Family
Court. ..Such criteria and procedures will build upon and be consistent with these criteria and
procedures, but will be tailored as needed to Family Court realities.

In child welfare proceedings, a presumption of eligibility for counsel, codified in legislation,
would ensure that parents are represented, upon request, during a CPS investigation, and in any
event, well in advance of their first appearance in court. The proposed Office of Family Repre-
sentation should be vested with the authority to enforce this presumption.

Tied by necessity to our recommendation regarding Timely Access to Counsel, a presumption
of eligibility for all parents in state intervention matters is essential to better protect their right to
meaningful representation. One witness noted that, during an ongoing CPS investigation, be-
cause parents do not have access to counsel until after a petition is filed, he or she "makes ad-
missions, signs releases, and often times, even consents to placement of their children in foster
care without having been properly advised of the consequences."94 Another witness reported:
"I have read transcripts of removal hearings where parents have repeatedly asked the Court for
counsel. They have been told 'no, no. We will get to that when we're done with this bit of busi-
ness'; that, of course, being the removal of their children."95

Moreover, most parents involved in child welfare proceedings cannot afford a lawyer. The Com-
mission therefore recommends that standards for determining eligibility in Family Court matters
include a rebuttable presumption of eligibility for counsel for all parents involved in child welfare
proceedings, whether a petition has been filed, or the parents are being investigated by CPS
and a petition has not yet been filed. As one witness explained:

"93

ILS Criteria And Procedures For Determining Assigned Counsel Eligibility: Final (April 2016) (ILS Eligibility Standards),
https://www.ils.nv.gov/files/Flurrell- Flarrinq/Eliqibilitv/Final%20Eliqibilitv%20Standards/Eliqibilitv%20Criteria%20and%20
Procedures%20FINAL%20FULL%20April%204%202016.pdf.
Id., at 6.

Written testimony of Chelsea Carter, Ontario County Public Defender's Office.

Oral testimony of Kate Woods, Rochester Public Flearing, p. 6, Ins 17-22.

Written testimony of Joel Serrano, Secretary, Assigned Counsel Association of Queens Family Court.
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A rebuttable presumption of eligibility for all child welfare involved parents would make access
to counsel simple and immediate. The ILS criminal eligibility standards include certain presump-
tions. Applicants are presumptively eligible for counsel if: their net income is at or below 250%
of the Federal Poverty Guidelines; they are confined in a mental health institution; they are re-
ceiving public assistance; or they have been deemed eligible for assignment of counsel in an-
other matter within the last six months.97 Notably, Family Court Act § 1118 applies a presumption
of eligibility for appellate assigned counsel based on a previous finding of eligibility for assigned
counsel at the trial level.

ILS reports that indigent criminal defense providers have found that the use of presumptions
saves time and resources. Practitioners from North Carolina and Washington, who met with the
Commission and who oversee parent representation in their states noted that using such a pre-
sumption means that neither court staff nor attorneys need to use precious time on the first day
a parent comes to court to engage in potentially burdensome and time-consuming assessments.
Rather, they are able to focus on preparing for the first appearance, and the parent need not
wait hours, days or weeks to receive representation.

The ILS eligibility standards for criminal defense require: "Counsel shall be assigned at the first
court appearance or immediately following the request for counsel, whichever is earlier."98 The
commentary to that provision states that, "an eligibility determination should be made as soon
as possible for a person who 'reasonably believes that a process will commence that could result
in a proceeding where representation is mandated.'"99 The same reasoning applies with equal
force to child welfare proceedings, as acknowledged by the New York State Bar Association's
recent revision of the 2015 Revised Standards to specify: "Effective representation includes
representation during both the pre- and post-petition stages of a Family Court case."100 Our
recommendation of a legislative presumption of eligibility will ensure that child welfare involved
parents receive representation without delay.

ILS Eligibility Standards, at 20-24.

Id., at 41.

Id., at 43, quoting New York State Bar Association 2015 Revised Standards, Standard B-3.)

See Memorandum in Support of an Amendment to the NYSBA Standards for Providing Mandated Representation, NYSBA
Committee on Mandated Representation (March 26, 2018), supra, n. 63.
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We recommend that the State fund a study to determine
appropriate maximum caseload standards for attorneys
representing parents in Family Court proceedings. Until
such a study has been completed, we recommend that
caseload maximum for attorneys representing parents
in child welfare cases of 50 to 60 clients per attorney
be established by legislation or rule.

In New York, parents' attorneys carry excessive caseloads, resulting in inadequate representation
and denial of parents' due process rights. This systemic deficiency impedes judges' ability to
make fully informed, just decisions for families.

At the outset, we note that parent attorneys typically represent clients, at both the trial and ap-
pellate levels, in all categories of Family Court mandated representation cases, and often, in
criminal court cases as well. The Commission therefore recommends that the State fund a study
to determine the relative weights of all categories of representation under Family Court Act §
262 to ensure that attorneys with mixed case dockets have manageable caseloads. State fund-
ing for parental representation, as discussed in the next section of this Interim Report, should be
sufficient to ensure that attorneys providing parental representation have manageable caseloads.

Effective representation in child welfare cases demands active out-of-court and in-court advoca-
cy, and regular communication with the client, family members, and other professionals includ-
ing CPS caseworkers.101 Interlocutory appeals may be advisable in some cases, particularly in
child welfare cases, where they are available as of right, pursuant to Family Court Act § 1112 (a).
Other proceedings such as custody, guardianship, family offense or paternity proceedings, may
be initiated over the course of a child welfare case, further complicating a client's circumstances
and needs. Counsel may need to address collateral issues that have a direct bearing on a par-

101 New York City Administration for Children's Services, Guidelines for Working with Attorneys for Parents and Chil-
dren, Guidance #2012/01 (Oct. 24, 2012) ("It is the policy of Children's Services to encourage communication regarding
families' and children's needs, the provision of individualized services, and optimal family visiting plans. Attorneys for
parents and children can work with caseworkers to facilitate the sharing of information that will allow us to meet families'
needs. This...protocol is intended to provide guidance to Children's Services child protective specialists and provider
agency case planners to enhance communication with attorneys for parents and children.")

See e.g.
, Gi
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ent's ability to continue or resume parenting. Child welfare cases generally require more court

appearances and last longer than other types of Family Court cases.

Testimony from parents, attorneys, and judges confirmed that excessive caseloads prevent the
delivery of effective parental representation. Unmanageable caseloads often prevent attorneys
from carrying out even basic lawyering tasks, with negative effects on the attorney-client rela-
tionship, judicial case management and decision-making, and outcomes for children. For all
these reasons, the Commission's vision for transforming parental representation in New York
cannot be accomplished without sound caseload standards.

Parent attorneys across the State labor under unmanageable caseloads.102 Our State lacks a
caseload cap for parental representation and a statewide mechanism to monitor caseloads.
Thus, attorneys providing parental representation are often "over-worked and overwhelmed.
Incredibly high caseloads often cause delays in case disposition, keeping families in high-conflict
proceedings for longer than necessary. "Such high caseloads for a litigation attorney mean that
the attorney is nearly always in court, with limited days in the office during which they can meet
with clients, or have settlement conferences with other counsel.

"103

"104

Because both trial and appellate attorneys are burdened by excessive caseloads, in many cases,
they may not preserve the clients' right to appeal and promptly and effectively perfect the ap-
peals that are taken.105 Unmanageable caseloads "prevent the appropriate pursuit of interlocu-
tory appeals which are often the only available mechanism for preventing irreparable harm to
families while a Family Court case makes its way slowly through the system,

attorney commented that: "[l]t seems that as time goes on, there are fewer and fewer attorneys
willing to take assigned counsel appeals in the Fourth Department. My caseload is large, and I
have had to reject assignments because I am overburdened with work.

" 106 One appellate

"107

See, e.g., written testimony of the New York State Bar Association Committee on Families and the Law (in some jurisdic-
tions, attorneys have ongoing caseloads that exceed 100 or more cases, "making it impossible to provide effective repre-
sentation without undue hardship."); written testimony of the Monroe County Public Defender (staff attorneys are routinely
assigned over 350 new cases per year (approximately 250 new clients), on top of already pending cases); written testimony
of the Monroe County Conflict Defender (family law staff handled an average of 286 cases per attorney in 2017); written
testimony of Albany County Public Defender Office (3-4 attorneys handled 999 cases in 2016, and 1,062 cases in 2017).
The Albany office reported that the numbers "very likely do[] not accurately reflect the larger number of actual individual
matters assigned to the public defenders office in family court" because the case tracking system used by the office was
not intended for use in Family Court. Written testimony of the Albany County Public Defender Family Court Unit. The Com-
mission notes that family court caseload numbers translate into a much heavier actual workload, since each client typically
has multiple petitions, such as custody, family offense and violation petitions that are connected to the child welfare case.
Moreover, attorneys' workloads encompass not only parental representation cases, but also cases they may handle in other
areas, such as indigent criminal defense or private cases.
Written testimony of Coalition of the Nassau and Suffolk County Bar Associations and the Suffolk County Matrimonial Bar
Association ("There are currently no procedures in place to ensure that counsel are not assigned to more cases than are
appropriate. This results in those attorneys who are still willing to accept assigned counsel cases being unable to devote
the necessary time and resources to those cases. Under the present system, attorneys who do accept assigned counsel
cases are over-worked and overwhelmed with the number of cases they carry.")

Written testimony of New York Legal Assistance Group, New York City.

Written testimony of Linda Gehron, President and CEO, Hiscock Legal Aid Society, Syracuse, New York.
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104

105

106 Id.
107 Letter to Commission from Cara Waldman.
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Judges confirmed the impact of high caseloads on the quality of representation attorneys can

provide to parents. These overburdened attorneys rarely: file written motions to further a client's
goals; file ex parte motions for funding for experts and other nonattorney professional services
under County Law § 722-c; or take interlocutory appeals, obtain stays pending appeal, and
perfect meritorious appeals.

One provider explained that increasing caseloads mean that attorneys have less time to file
motions, to read discovery in advance to assess defenses, to reach out to opposing counsel to

propose settlement of cases, to think long term about their cases, and to strategize with social
workers to resolve family problems. The provider stated: "Attorneys can only act in a defensive
posture and are left with insufficient time outside of court to resolve cases through strategic
planning and negotiation. This type of practice is not sustainable and results in higher attrition
rates, causing caseloads to grow even further."108

This courtroom culture leaves little time for attorneys to engage in this critical out-of-court legal
and social work advocacy that is often equally, if not more, important for the family than in-court
work. Attorneys report that they are in court all day, every day, leaving little time for client con-
tact and other important aspects of parental representation. "Meetings with clients occur be-
tween court appearances, during lunchtime, or briefly after work. Telephone calls are returned
before or after court, and often in a rushed manner."109

Numerous witnesses said that parents' attorneys do not have enough time to meet with all of
their clients. Thus, they do not "learn about the underlying issues, develop and enhance the at-
torney-client relationship, and strategize with their clients on how to best obtain the desire[d]
result [and]. . .are forced to triage their cases to the detriment of a significant percentage of their
clients."110 Establishment of a professional, trusting, lawyer-client relationship is impossible in
this environment. As the American Bar Association indicated, in these circumstances, "[IJawyers
with more clients are unable...to form relationships with clients in which the client trusts the
lawyer and believes the lawyer has a true duty of loyalty to him or her.

Typically, parents meet their assigned attorney for the first time right before their case is called,
often as they are walking into the courtroom. There is no time to meet with clients after the ap-
pearance either, as the lawyer's next case is usually called immediately. A former client who now
works as an advocate for parents stated that common concerns among parents are that their
attorneys only speak to them minutes before each court appearance; there is no communication
between court dates; and attorneys leave court without explaining what happened.112 Another
client noted that his experience has been that assigned counsel attorneys are "always in court

" i

Written testimony of Brooklyn Defender Services.

Written testimony of Tim Donaher and Adele Fine, Monroe County Public Defender's Office.

Id.

Written testimony of Thomas Susman, American Bar Association, Governmental Affairs Office.

Written testimony of Joyce McMillan.112
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These are hours that litigants frequently cannot spare due to work obligations and child 
care responsibilities. The litigants must wait around to meet with the assigned attorneys 
for their case to be called or recalled, adding to their own frustration and to the 
overcrowding of our already bustling waiting areas. There have even been instances 
where no attorney was available at all and the litigant was told to return another day.118 

INITIaL RECOMMENDaTIONS

and never accessible."113 The New York Legal Assistance Group reported that their office re-
ceives hundreds of calls per month from low-income New Yorkers seeking representation in
family and matrimonial proceedings. Many litigants are "dissatisfied with their Assigned Counsel
because they are unable to speak with or meet with their attorney except in the few moments
before their case is called. 1

Court operations are affected by high attorney caseloads. Hon. Robert Mulroy, writing in his ca-
pacity as President of the New York City Family Court Judges Association, told the Commission
that the "crushing caseloads" of assigned counsel, and the resulting lack of adequate time to
confer with their clients, often mean that the court is unable to call and hear cases in a prompt,
efficient manner.115 "It also means that trials may have to be adjourned or trial dates truncated,
resulting in multiple court appearances that could otherwise be avoided if the attorneys were
not required to divide their time among so many different parts for so many different cases."116

New York Legal Assistance Group indicated that, because of high assigned counsel caseloads,
cases are not timely settled and are adjourned repeatedly; some cases go to trial unnecessarily;
and other cases are delayed because the assigned counsel attorney is held up in other court

parts. This situation "wastes the litigants', the Court's, and the other attorneys' time."117

The impact of excessive attorney caseloads on the lives of parents and families beyond the
courtroom can be devastating. Judge Mulroy described litigants waiting for hours at the court-
house before meeting with their new attorney for the first time. He observed that:

Similarly, New York Legal Assistance Group reported that: "Litigants (families) are often unable
to maintain stable employment, access services, or have any sense of stability if they are en-
gaged in protracted litigation.. .On many occasions, [they] have acquiesced to an unfavorable

Written testimony of Joshua Colistra.
Written testimony of New York Legal Assistance Group; see also written testimony of Legal Information for Families Today
(LIFT) ("Litigants express to us that they have difficulty communicating with or asking questions of their attorneys - they may
have difficulty reaching their attorney at an office telephone number, for example.")

Written testimony of Hon. Robert Mulroy.1 15

Id.

Written testimony of New York Legal Assistance Group.

Written testimony of Hon. Robert Mulroy.
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settlement, or simply withdrawn their petition, because they could not continue to come to
court with no end in sight."119

The conditions described demonstrates that the constitutional promise of meaningful and effec-
tive representation for parents is all too often not delivered. As one provider explained: "An at-
torney who has a caseload that precludes that attorney from providing effective representation
to the attorneys' clients effectively deprives those clients of counsel."120 The value of publicly
paid legal services will be significantly enhanced by appropriate caseload caps and the State
funding needed to comply with the caps.

Reasonable caseloads make possible many significant benefits. Neighborhood Defender Ser-
vices of Harlem reported that manageable caseloads allow attorneys to dedicate the time need-
ed on each case and client, and lead to better outcomes. Powerful and successful advocacy re-
quires significant motion and trial practice; and that is only possible when caseloads are
manageable.121 Center for Family Representation pointed out that manageable caseloads permit
attorneys to pursue Family Court Act §§ 1027 and 1028 hearings on short notice; make frequent
motions related to visits, services and placement; pursue interim appeals; and engage in con-
tested litigation on numerous issues. Moreover, out of court, manageable caseloads allow attor-
neys to meet with, and be responsive to, clients. Social work staff can accompany clients to
conferences, public benefits appointments, and administrative hearings related to Medicaid,
housing or other entitlements.These activitiescontribute to preventing or shortening foster care.122

The Commission's proposed caseload cap of 50 to 60 pending clients at a time is endorsed by
the New York City institutional providers, who have more than 10 years' experience providing
parental representation in child welfare cases.123 Joanne Moore, the presenter from Washington,
reported a target of no more than 65 parents per attorney; Wendy Sotolongo, the presenter
from North Carolina, suggested an ideal caseload limit of no more than 60; and the American
Bar Association (ABA) recommended a cap of 50 to 60 pending clients. The ABA reported that
its recommendation derives "from consultation with experts on this topic throughout the coun-
try," and is based on the current best understanding among national experts.124 The Commission
understands that caseload ranges must take into account many factors, including the experience

Written testimony of New York Legal Assistance Group.

Written testimony of Tim Donaher and Adele Fine, Monroe County Public Defender's Office.

Written testimony of Neighborhood Defender Services of Harlem.

Written testimony of Center for Family Representation.

Written testimony of Center for Family Representation, Bronx Defenders, Brooklyn Defender Services, and Neighborhood
Defender Services of Harlem.

Written testimony of American Bar Association, Government Affairs Office. See e.g. ABA, Indicators of Success for Parental
Representation, at ii-iii (describing results of evaluation of a Texas pilot project setting a cap of 50 clients and finding that
after six months, "the model had already improved the quality of representation for parents," and resulted in reduced
continuances and delays). See also ILS Model Upstate Parental Representation Office Request for Proposals ("Given the
unique complexities involved in state intervention cases, caseload limits are essential to permit attorneys to comply with
their ethical responsibilities. This RFP therefore contemplates an office average of no more than 50 clients per attorney
at any given time."), available at https://www.ils.nv.gov/files/Parent%20Representation/RFP-Upstate%20Model%20Paren-
tal%20Representation%200ffice%20Grant%20032017.pdf.

120

121

122

123

124



COMMISSION ON PaRENTaL LEGaL REPRESENTaTION 39

INITIaL RECOMMENDaTIONS

and expertise of the attorney; the nature, complexity, and duration of the case; the collateral is-
sues to be addressed;and the level of support available from nonattorney professional services.125

In making a specific caseload recommendation for child welfare cases, the Commission recog-
nizes that many attorneys handling such cases also provide representation in other types of
Family Court cases. The Commission therefore recommends that the State fund a study to de-
termine the relative weights of all categories of Family Court Act § 262 cases to ensure that at-
torneys with mixed case dockets have manageable caseloads, and therefore the time to provide
effective representation for all clients. The Commission notes that a paradigm for the type of
rigorous study needed to develop sound caseload standards already exists in the caseload study
commissioned by ILS pursuant to the Hurrell-Harring Settlement.126

While we recommend a rigorous study to further assess the appropriate cap for all mandated
parental representation cases, a study will take time. Therefore, as to our immediate focus on
improving child welfare parental representation, our recommended cap of 50 to 60 pending cli-
ents should be promptly codified in state statute or rule so that providers have a basis for deter-
mining the funding necessary to achieve compliance with the caseload cap. We note that case-
load caps already exist for attorneys representing children.127 Further, pursuant to the
Hurrell-Harring Settlement reforms and their statewide expansion pursuant to 2017 legislation,128

the State is providing funding to counties to ensure compliance with caseload caps by attorneys
representing indigent criminal defendants.

In accordance with our next recommendation regarding State funding, the Commission urges
that the State provide the funding necessary to ensure compliance with the recommended case-
load caps for child welfare cases. This includes sufficient funding not only for attorneys, but also
for nonattorney professional services and support staff. The importance of statewide caseload
standards and State funding was articulated by one witness, who observed that the quality of
representation provided to a parent "should not depend upon the geography of where they live
in New York and the willingness of local leaders to meet their responsibilities here - it is an equi-
ty issue that needs to be met by having the state bear the burden of these processes it man-
dates to the counties."129

125 See e.g. ILS Model Upstate Request for Proposals, supra, n. 124, at 13; 22 NYCRR § 127.5 (Workload of Attorney for the
Child).

ILS, A Determination of Caseload Standards, ILS, A Determination of Caseload Standards pursuant to § IV of the Hur-
rell-Harring v State of New York Settlement (Dec. 2016), available at https://www.ils.nv.aov/files/Hurrell-Harring/Case-
load%20Reduction/Caseload%20Standards%20Report%20Final%20120816.pdf.).

126

22 NYCRR § 127.5.

Executive Law § 832 (4); ILS, A Determination of Caseload Standards, supra n. 126.

Written testimony of Lance Salisbury, Tompkins and Schuyler County Assigned Counsel Program.129
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We recommend that the State pay for all costs associated
with parental representation in child welfare proceedings
to ensure quality representation and eliminate disparities
among localities.

Successful implementation of the Commission's recommendations requires a reliable stream of
funding sufficient to ensure the effective representation of parents in child welfare cases. The
counties have not been able to provide such funding. Furthermore, inherent conflicts militate
against county responsibility for both funding and oversight of parental representation. The cal-
iber of parental representation should not depend on the fiscal constraints, priorities, and politi-
cal will of localities. For these reasons, the State should assume full responsibility for the costs of
such representation. For fiscal feasibility, such State responsibility could be phased in over a
short period of time. The Commission emphasizes that its recommendation for full State funding
must be provided in a manner that does not adversely affect those jurisdictions and programs
that already provide comprehensive, high quality, effective representation.

Currently, the costs of providing parental representation falls to the counties under County Law
Article 18-B. Because data is currently not collected about the amounts spent statewide on pa-
rental representation, it is impossible to specify exact costs. Nevertheless, the New York State
Association of Counties stressed that: "Counties cannot afford to take on any new or increased
function, no matter how important, without the State meeting the accompanying fiscal costs.
Counties do not have the revenue streams nor the reserves to add any additional service costs."130

Indisputably, the State is equally responsible for both criminal court and Family Court mandated
representation. As explained by the New York State Bar Association in its Memorandum in Sup-
port of State Funding for Mandated Parental Representation:

Written testimony of New York State Association of Counties.
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There is no justifiable basis for distinguishing between these two categories of mandated 
representation. The fact that the right to counsel in criminal defense is grounded in the 
U.S. Constitution, whereas the broad right to counsel for parents is found in the State 
Constitution, does not provide a sound rationale for repairing the broken system for one 
set of litigants, but not the other. Both species of mandated representation have a profound 
impact on the fundamental rights of New Yorkers. Both realms require sweeping 
improvements and State funding and oversight to ensure quality representation.131 

INITIaL RECOMMENDaTIONS

Effective representation of parents in child welfare cases requires an interdisciplinary team ap-
proach, with lawyers working closely with various non-attorney professionals. Other than in New
York City, which has adopted an interdisciplinary approach, parents' attorneys generally do not
have the resources necessary to provide meaningful representation.

The Nassau Legal Aid Society observed that many parents remain at risk of losing their children
to foster care because their lawyers lack adequate resources, and urged that funding should be
provided to hire social workers, parenting coordinators, and independent forensic experts.132 A
lawyer with the Albany County Public Defender noted that: "Our office has a very limited bud-
get for things like experts, social workers, etc....we may be able to get funding for a case or two
a year, and that is if we can find a professional in the field who will accept a county voucher
pending payment."133 The attorney further noted that, in cases involving allegations of neglect
or abuse, "it would be extremely valuable to have the ability to call our own expert to interview
[clients]," and that while the county has a psychologist who conducts family assessments and
makes recommendations, the parents' attorneys lack an equivalent resource.134

Similarly, the Monroe County Public Defender explained that effective representation is impossi-
ble without sufficient support staff, social workers, parent advocates, and investigators, because
parents' success or failure in reunifying with their children is dependent on having such resources
available to help the parents successfully navigate the various administrative bureaucracies as-
sociated with CPS.135 Without State funding, such resources will not be available statewide for
parental representation. As one attorney explained, in State intervention cases, parents' con-
tacts with workers is limited to DSS employees or contractors of DSS advancing State, not par-
ents,' goals. "We need to have service providers whose goal is helping the parents address
whatever issues have contributed to the state intervention."136

131 New York State Bar Association, Memorandum in Support of State Funding for Mandated Parental Representation, supra
n 35, at 16.

Written testimony of Nassau Legal Aid Society.

Written testimony of Rylan Ritchie, Albany County Public Defender Office, Family Court Unit.

132

Id.

Written testimony of Tim Donaher and Adele Fine, Monroe County Public Defender's Office.

Written testimony of Barbara Kelly, Allegany County Public Defender.
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The Commission concludes that direct State funding for the costs of child welfare parental rep-
resentation, through the proposed Office of Family Representation, is the most efficient and ef-
fective way to ensure meaningful parental representation in State intervention cases. We note
that other jurisdictions provide State funding for family defense, including Arkansas, Colorado,
Massachusetts, New Jersey, North Carolina, Oregon, Utah, and Washington.137 The Commission
is grateful to the directors of the North Carolina and Washington programs, Wendy Sotolongo
and Joanne Moore, respectively, who shared with us valuable information about the parental
representation programs in their states.

We recognize that State assumption of all parental representation costs in child welfare cases
will require a significant investment. In accordance with the Guiding Principle that its recommen-
dations must be feasible, the Commission suggests that the State's assumption of fiscal respon-
sibility be phased in over 3 to 5 years, with careful oversight and modifications for efficiency.
This approach would have an immediate impact not only on the quality of parental representa-
tion, but also, over time, on the bottom line for New York taxpayers.

The New York State Bar Association has adopted the position that: "Ultimately, the new vision
for parental representation in Family Court and related proceedings should embrace a statewide
system that is fully financed and administered by the State. Such an approach would better en-
sure that the rights of parents and children are protected."138 The Commission concludes that
State investment in parental representation in case welfare cases is critical to true reform and
will lead to less family separations and more efficient and cost-effective representation. There is
no justifiable basis for distinguishing between legally required criminal defense and parental
representation. Both forms of representation have a profound impact on constitutional rights of
indigent New Yorkers and require reform. Given the lessons learned from the Hurrell-Harring
litigation, there is every reason to act now to bring reform to parental representation.

137 Angela Burton, Reimagining Family Defense, 20 CUNY L Rev 1, 18 (2016).
New York State Bar Association, Memorandum in Support of State Funding for Mandated Parental Representation, supra
n. 35, at p. 4.
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No. 6 – COMPENSATION RATES

RECOMMENDATION

INITIaL RECOMMENDaTIONS

We recommend that the hourly rates for assigned
attorneys be increased to $150 per hour, and a mechanism
for periodic review and adjustment be instituted.

The hourly compensation rate under Article 18-B of County Law has not changed since 2004. At
that time, rates for assigned counsel were increased to $75 per hour.139 The maximum compen-
sation was set at $4,400, with the proviso that additional compensation may be paid upon a
showing of extraordinary circumstances. The current rate is woefully insufficient to compensate
attorneys for the important service they provide to New Yorkers of limited means. Moreover, the
inadequate compensation rate has led to a growing shortage of qualified attorneys, adding to
the problem of excessive caseloads and the resulting poor quality of representation for clients,
as numerous witnesses testified.

Hon. Robert Mulroy, President of the NYC Family Court Judges Association, reported: "It is evi-
dent that the need to increase the number of attorneys on the assigned counsel plan is pressing,
if not desperate.. .the best way to accomplish this is by increasing both the hourly rate.. .as well
as the maximum amount that can be charged per case absent extraordinary circumstances.
Robert Convissar, Administrator of the Erie County Assigned Counsel Program indicated that:
"The inability to recruit effects [sic] our current panel members, forcing some to leave because
they get 'burned out' handling excessive caseloads of this critically important work."141 The New
York Legal Assistance Group stated that the current compensation discourages attorneys from
"spending the same amount of time on an assigned case as they might any other case because
they will not be paid for their time spent. Rather, it incentivizes accepting a high volume of cases
and necessitates picking up private pay cases to supplement their earnings in order
to make a living."142

The Commission's stance on the compensation rate is consistent with the position taken by the
New York State Bar Association. A report by the Association's Criminal Justice Section and Com-

"140

County Law § 722-b
Written testimony of Hon. Robert Mulroy.
Written testimony of Robert Convissar, Administrator of the Erie County Assigned Counsel Program.

Written testimony of New York Legal Assistance Group.142
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CONCLUSION

mittee on Mandated Representation advocated an increase in assigned counsel rates.143 The
resolution approved by the State Bar House of Delegates urged enactment of legislation to in-
crease rates for all mandated representation, including parental representation. The NYSBA
proposal calls for an annual review process and adjustment, using a formula similar to the one

employed under the federal Criminal Justice Act, and for the increased rates to be at State ex-
pense, not through unfunded mandates to the localities. Increasing assigned counsel rates is a
State legislative priority for the Association for 2019. The State Bar declared that rates of com-
pensation to all assigned counsel should be increased to prevent the exodus of practitioners
from representation panels across the State, since a shortage of such lawyers undermines the
administration of justice in New York State.144

In this Interim Report, the Commission on Parental Legal Representation has focused on the
area of child welfare law. We have concluded that New York State's responsibility for providing
constitutionally and statutorily required parental representation will best be achieved through a
statewide system that is fully funded by the State and administered through a State entity. This
will ensure quality, cost-effective parental representation in every locality. Thus, the Commission
recommends that a State Office of Family Representation be created to oversee parental repre-
sentation statewide.

For child welfare cases, the Office should be authorized and funded to oversee a network of
specialized providers and Regional Offices to ensure the delivery of client-centered, interdisci-
plinary, holistic representation throughout the State. The Commission envisions that the Office
will make information about the child welfare system and Family Court processes widely avail-
able; that parents who come into contact with CPS will immediately be given notice of their
right to counsel and how to obtain counsel; and that counsel will be available to those parents,
upon request, at every critical stage of CPS intervention, including during the investigation
stage. To facilitate timely entry of counsel, the Commission recommends a presumption of eligi-
bility for counsel, codified in legislation, for all parents in child welfare proceedings so that
counsel will be promptly provided at all critical stages.

Caseload caps on the number of State intervention cases to be carried by each attorney must
also be implemented. The Commission recommends that attorneys providing parental repre-
sentation handle a maximum number of 50 to 60 child welfare clients with active cases at any
given time. The Commission also recommends that a rigorous caseload study be undertaken by

New York State Bar Association, Criminal Justice Section, The Need to Increase Assigned Counsel Rates in New York,
available at http://www.nvsacdl.org/wp/wp-content/uploads/2018/06/Assiqned-Counsel-Report.pdf.
We note that the compensation rates for nonlawyer professionals were increased effective as of January 1, 2018, pursuant
to an Administrative Order of the Chief Administrative Judge of the Courts. (AO/446/17, December 19, 2017).
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As pointed out in a recent article in the American Bar Association’s Child Law Practice 
Online: “While courts have focused on what they should do, they’ve paid far less attention 
on how they should do it, particularly as it relates to how parents experience the child 
welfare process. As a result, parents frequently feel left out of the process, feeling even 
more hopeless about their prospects of getting their children back after the court process 
begins.”145 Collectively, the Commission’s Initial Recommendations are a blueprint for 
a comprehensive plan to transform how New York provides representation for parents 
involved with the child welfare system. We recognize that, because the problems we 
address are so deeply entrenched and have been ignored for as long as mandated 
representation has been promised, the solution must be far-reaching and enduring. To 
that end, while our Initial Recommendations focus on immediate changes aimed at 
improving child welfare representation, we stress that all aspects of the system are 
interrelated. Our recommendations represent the beginning, not the end, of New York’s 
journey toward more effective legal services for parents in all Family Court mandated 
representation cases.

CONCLUSION

the proposed Office of Family Representation to determine caseload standards for mixed dock-
et parental representation practice, including the relative weights of all categories of cases set
forth in Family Court Act § 262. Further, as has already been done for attorneys for children and
attorneys for criminal defendants, caseload standards for parent attorneys should be codified by
statute or rule. Finally, to attract and retain excellent attorneys, assigned counsel
rates must be raised.

New York State has adopted, in Executive Law §§ 990-991, "family policy guidelines,"
designed to "ensure that all state and local planning and provision of services are effectuated in
a manner that maximizes support and strengthening of the family structure." Those standards
are "directed toward stemming the human and financial costs of the unnecessary placement of
children outside their homes, while ensuring the safety and well-being of children." As Chief
Judge DiFiore recognized in creating this Commission, the quality of representation received by
parents inevitably impacts the well-being of their children. Properly implemented, with full State
funding and oversight, the Initial Recommendations set forth in this Interim Report promise to
have a profound impact on the quality of life of children in New York.

Vivek S. Sankaran, My Name is Not “ Respondent MotherABA Child Law Practice Online, June 6, 2018, available at
https://www.americanbar.org/aroups/child law/resources/child law practiceonline/ianuarv-december-2018/mv-name-is-
not- respondent-mother/.
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Emma Ketteringham, Esq., Managing Director, Family Defense Practice, The Bronx Defenders

Caitlin Becker, M.S.W., Managing Director, Social Work Practice, The Bronx Defenders 

Barbara Kryszko, Esq., Director, Brooklyn Legal Project, Family Justice Center, Sanctuary for Families

Nancy Erickson, Esq., Private Attorney

Albany - October 10, 2018 
Susan C. Bryant, Esq. Acting Director, New York State Defenders Association

William Leahy, Esq., Director, New York State Office of Indigent Legal Services

Gerard Wallace, Esq., Director, New York State Kinship Navigator Program 

Amanda McHenry, Esq., Supervising Attorney, Family Court Program, Hiscock Legal Aid Society Syracuse, New York 

Stephen J. Acquario, Esq., Executive Director, New York State Association of Counties
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Monica Kenny-Keff, Esq., Panel Attorney, Catskill, New York

Kim Dvorchak, Esq. Executive Director, National Association of Counsel for Children

Joyce McMillan, Parent Organizer, Sinergia Inc.

Mineola - October 23, 2018 
Scott Banks, Esq., Legal Aid Society of Nassau County

Jorge Rosario, Esq., Bureau Chief Supervising Attorney, Children’s Law Bureau, Legal Aid Society of Suffolk County

Thomas Sartain, Esq., Family Court Bureau Chief, Legal Aid Society of Suffolk County

Lynn Poster-Zimmerman, Esq., President-Elect, Suffolk County Bar Association

Jennifer Rosenkrantz, Esq., Suffolk County Bar Association 

Lois Schwaeber, Esq., Director of Legal Services, The Safe Center of Long Island

Sarah Tirgary, Esq., Assigned Counsel Association of Queens Family Court

Joel Serrano, Esq., Assigned Counsel Association of Queens Family Court

Linda Hassberg, Esq., Senior Staff Attorney, Empire Justice Center

Professor Theo Liebmann, Director of the Youth Advocacy Clinic at Hofstra University Law School and Co-chair, NYS 
Unified Court System Advisory Council on Immigration Issues in Family Court

Additional Written Statements List:
Thomas N. N. Angell, Public Defender, & Eric J. Knapp, Family Court Unit Bureau Chief, County of Dutchess Office of 
the Public Defender

Rylan Ritchie, Family Court Unit, Office of the Public Defender, Albany County

Amy Barash, Esq., Executive Directory, Hamra Ahmad, Esq., Director, Legal Services, & Rachel L. Braunstein, Esq., 
Managing Policy Attorney, Her Justice, New York, NY

Ruth C. Balkin, Esq., Chair, Unified Court System Statewide Advisory Committee on Attorneys for Children

Carl D. Birman, Esq., Attorney At Law, Law Offices of Carl D. Birman, White Plains, NY

Darryl R. Bloom, Esq., Public Defender, Office of the Public Defender, Cattaraugus County, Olean, NY 

Maritza Buitrago, Esq., Office of the Public Defender, Monroe County, Rochester, NY 

Bridgit Burke, Esq., Legal Director, The Legal Project, Inc., Albany, NY

Chelsea B. Carter, Esq. Assistant Public Defender, Public Defender Office, Ontario County, Canandaigua, NY

The Children’s Law Center, New York, NY

Robert N. Convissar, Esq., Chief Defender/Administrator, Assigned Counsel Program, Erie County Bar Association, 
Buffalo, NY

Kelly L. Egan, Esq., Appeals Director, Rural Law Center of New York, Inc., Plattsburgh, NY

John Ferrara, Esq., Law Office of John Ferrara, Monticello, NY

Adele Fine, Esq., Special Assistant Public Defender, Family Court Bureau Chief, & Timothy P. Donaher, Esq., Monroe 
County Public Defender, Office of the Public Defender, Monroe County, Rochester, NY

Karen Freedman, Esq., Executive Director, Lawyers For Children, New York, NY

Honorable Michael F. Griffith, Supervising Judge of Family Courts, Erie County Family Court

Helma Hermans, Esq., Staff Attorney, Legal Aid Society of Suffolk County

Susan Kaufman, Esq., Counsel, Matrimonial Practice Advisory and Rules Committee (MPARC)

Barbara J. Kelley, Esq., Allegany County Public Defender
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Nicole R. Kilburg, Esq., Law Offices of Nicole R. Kilburg, Albany, NY 

Leon Koziol, Parenting Rights Institute, Utica, NY 

David J. Lansner, Esq., Lansner & Kubitschek, New York, NY

Legal Information for Families Today (LIFT), Brooklyn, NY

Cassandra E. Louis, Policy and Advocacy Associate, The Children’s Village, Dobbs Ferry, NY

Jessica E. Marsico, M.A., New York State Family Court Researcher, Social & Public Policy Analyst, Albany, NY

Marion McCue de Velez, L.C.S.W., The Children’s Village, New York, NY

Ronald J. McGaw, Esq., The Law Offices of Ronald J. McGaw, Poughkeepsie, NY

Michael Mercure, Esq., Washington County Public Defender, Fort Edward, NY

Dawne Mitchell, Attorney In Charge, Juvenile Rights Practice, & Jayne Cooper, Staff Attorney, Juvenile Rights Special 
Litigation and Law Reform Unit, The Legal Aid Society, New York, NY 

Honorable Robert Mulroy, President, New York City Family Court Judges Association

New York Legal Assistance Group (“NYLAG”)

Larisa Obolensky, Esq., Attorney At Law, Delhi, NY 

Danial L. Pagano, Esq., Law Offices of Daniel L. Pagano, Yorktown Heights, NY

Pro Bono and Legal Services Committee, New York City Bar Association

Lance Salisbury, Esq., Supervising Attorney, Tompkins and Schuyler County Assigned Counsel Programs

David C. Schopp, Esq., CEO/Executive Director, The Legal Aid Bureau of Buffalo, Inc., Buffalo, NY

Statewide Central Register (“SCR”) Practice Group

Thomas M. Susman, Esq., Director, Governmental Affairs Office, American Bar Association, Washington, D.C.

John J. Westman, Esq., The Westman Law Firm, Jamestown, NY
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APPENDIX C: GUEST PRESENTATIONS TO THE COMMISSION
September 20, 2018, Commission Meeting:
Wendy Sotolongo, Esq. - Indigent Defense Services of North Carolina Parent Defender

Joanne Moore, Esq. - Director of Washington State Office of Public Defense Parent Representation Program

October 17, 2018, Commission Meeting:
Lisa Schreibersdorf, Executive Director of Brooklyn Defender Services

Denise Wirsig, Senior Operations Officer, Brooklyn Defender Services

November 19, 2018, Commission Meeting:
Joanne Macri, Esq., Director of Regional Initiatives, New York State Office of Indigent Legal Services

Patricia Warth, Esq., Chief Implementation Attorney, Hurrell-Harring, New York State Office of Indigent Legal Services
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7KH FRSH RI WKH 5L KW WR VVL HG RX VHO L )DPLO 0DWWHUV
�

,Q IDPLO UHODWHG PDWWHUV WKH ULJKW WR DVVLJQHG FRXQVHO LV DUWLFXODWHG LQ )DPLO &RXUW $FW

DQG DQG LQ 6XUURJDWH¶V &RXUW 3URFHGXUH $FW 7KH ULJKW WR DVVLJQHG FRXQVHO RI
SDUHQWV DQG RWKHUV LQ D SDUHQW OLNH UHODWLRQVKLS WR D FKLOG OHJDOO UHVSRQVLEOH SHUVRQV LV

JURXQGHG LQ FRQVWLWXWLRQDO SULQFLSOHV RI GXH SURFHVV DQG HTXDO SURWHFWLRQ ,Q LQ WKH FDVH RI
, UH (OOD KLFK LQYROYHG DOOHJDWLRQV RI FKLOG QHJOHFW WKH 1H RUN 6WDWH &RXUW RI $SSHDOV

UXOHG WKDW DQ LQGLJHQW SDUHQW IDFHG LWK WKH ORVV RI D FKLOG V VRFLHW DV HOO DV WKH SRVVLELOLW RI
FULPLQDO FKDUJHV LV HQWLWOHG WR WKH DVVLVWDQFH RI FRXQVHO (PSKDVL]LQJ WKH FRQVWLWXWLRQDO ULJKW

RI SDUHQWV WR WKH FDUH DQG FXVWRG RI WKHLU FKLOGUHQ WKH &RXUW FRQFOXGHG WKDW LW LV IXQGDPHQWDOO
XQIDLU DQG D GHQLDO RI GXH SURFHVV RI OD IRU WKH VWDWH WR VHHN UHPRYDO RI WKH FKLOG IURP DQ

LQGLJHQW SDUHQW LWKRXW DFFRUGLQJ WKDW SDUHQW WKH ULJKW WR WKH DVVLVWDQFH RI FRXUW DSSRLQWHG DQG
FRPSHQVDWHG FRXQVHO 0RUHRYHU WKH &RXUW GHFODUHG IDLOXUH WR SURYLGH WKH SDUHQW LWK D

OD HU RXOG FRQVWLWXWH QRW RQO D YLRODWLRQ RI GXH SURFHVV EXW LQ OLJKW RI WKH H[SUHVV VWDWXWRU

SURYLVLRQ IRU OHJDO UHSUHVHQWDWLRQ IRU WKRVH KR FDQ DIIRUG LW D GHQLDO RI HTXDO SURWHFWLRQ RI WKH

OD V DV HOO

%XLOGLQJ RQ WKRVH IXQGDPHQWDO SULQFLSOHV LQ WKH 1H RUN 6WDWH /HJLVODWXUH

DFNQR OHGJHG D FRQVWLWXWLRQDO ULJKW WR DVVLJQHG FRXQVHO LQ D UDQJH RI IDPLO OD SURFHHGLQJV LQ

KLFK SHUVRQV PD IDFH WKH LQIULQJHPHQWV RI IXQGDPHQWDO LQWHUHVWV DQG ULJKWV LQFOXGLQJ WKH
ORVV RI D FKLOG V VRFLHW DQG WKH SRVVLELOLW RI FULPLQDO FKDUJHV &XUUHQWO WKH SDUHQWDO ULJKW WR

DVVLJQHG FRXQVHO H[WHQGV WR FHUWDLQ GHOLQHDWHG SHUVRQV LQ FDVHV EURXJKW LQ )DPLO &RXUW DQG
6XUURJDWH¶V &RXUW LQYROYLQJ FKLOG FXVWRG DQG YLVLWDWLRQ FKLOG SURWHFWLYH DEXVH QHJOHFW IRVWHU

FDUH SODFHPHQW DQG UHYLH WHUPLQDWLRQ RI SDUHQWDO ULJKWV GHVWLWXWH FKLOG DGRSWLRQ SDWHUQLW
IDPLO RIIHQVH GRPHVWLF YLROHQFH DV HOO DV WR DQ SHUVRQ FKDUJHG LWK FRQWHPSW RI FRXUW IRU

YLRODWLRQ RI D SULRU FRXUW RUGHU LQFOXGLQJ LOOIXO YLRODWLRQ RI D FKLOG VXSSRUW RUGHU DQG SHUVRQV
LQ DQ RWKHU SURFHHGLQJ LQ KLFK WKH MXGJH FRQFOXGHV WKDW VXFK DVVLJQPHQW RI FRXQVHO LV

PDQGDWHG E WKH FRQVWLWXWLRQ RI WKH 6WDWH RI 1H RUN RU RI WKH 8QLWHG 6WDWHV

�
1 G

,G DW

,G DW

1 )DPLO &RXUW $FW

1 )DPLO &RXUW $FW 6XUURJDWH¶V &RXUW 3URFHGXUH $FW
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, � DSSOLFD W VKDOO EH HOL LEOH IRU DVVL PH W RI FRX VHO KH WKH DSSOLFD W V
FXUUH W DYDLODEOH UHVRXUFHV DUH L VXIILFLH W WR SD IRU D TXDOLILHG DWWRU H
UHOHDVH R ER G WKH H SH VHV HFHVVDU IRU HIIHFWLYH UHSUHVH WDWLR D G WKH
UHDVR DEOH OLYL H SH VHV RI WKH DSSOLFD W D G D GHSH GH WV

� :KHWKHU D DSSOLFD W LV HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO EH
GHWHUPL HG L DFFRUGD FH LWK WKH WD GDUGV VHW IRUWK EHOR

% � RX VHO VKDOO EH DVVL HG X OHVV WKH DSSOLFD W LV FR FOXVLYHO L HOL LEOH

,, � 7R VWUHDPOL H WKH HOL LELOLW GHWHUPL DWLR SURFHVV WKHUH VKDOO EH SUHVXPSWLR V
RI HOL LELOLW SUHVXPSWLR RI HOL LELOLW LV UHEXWWDEOH R O KHUH WKHUH LV
FRPSHOOL HYLGH FH WKDW WKH DSSOLFD W KDV WKH IL D FLDO UHVRXUFHV VXIILFLH W WR
SD IRU D TXDOLILHG DWWRU H D G WKH RWKHU H SH VHV HFHVVDU IRU HIIHFWLYH
UHSUHVH WDWLR

� SSOLFD WV DUH SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI FRX VHO LI WKHLU HW
L FRPH LV DW RU EHOR RI WKH )HGHUDO RYHUW XLGHOL HV

% � SSOLFD WV KR DUH L FDUFHUDWHG GHWDL HG RU FR IL HG WR D PH WDO KHDOWK
L VWLWXWLR VKDOO EH SUHVXPHG HOL LEOH IRU DVVL PH W RI FRX VHO

� SSOLFD WV KR DUH FXUUH WO UHFHLYL RU KDYH UHFH WO EHH GHHPHG
HOL LEOH SH GL UHFHLSW RI HHG EDVHG SXEOLF DVVLVWD FH L FOXGL EXW RW
OLPLWHG WR )DPLO VVLVWD FH 7 1) DIHW 1HW VVLVWD FH 1
XSSOHPH WDO 1XWULWLR VVLVWD FH 1 XSSOHPH WDO HFXULW , FRPH
, 1H RUN WDWH XSSOHPH WDO UR UDP 0HGLFDLG RU XEOLF

RXVL DVVLVWD FH VKDOO EH GHHPHG SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI
FRX VHO

� SSOLFD WV KR KDYH LWKL WKH SDVW VL PR WKV EHH GHHPHG HOL LEOH IRU
DVVL PH W RI FRX VHO L D RWKHU FDVH L WKDW MXULVGLFWLR RU D RWKHU
MXULVGLFWLR VKDOO EH SUHVXPHG HOL LEOH SSHOODWH FRXUWV VKDOO DVVL
DSSHOODWH FRX VHO WR DSSHOOD WV KR HUH GHHPHG HOL LEOH IRU DVVL HG FRX VHO
E WKHLU WULDO FRXUW

,,, RX VHO VKDOO EH DVVL HG DW WKH ILUVW FRXUW DSSHDUD FH RU EH SURYLGHG
LPPHGLDWHO IROOR L WKH UHTXHVW IRU FRX VHO KLFKHYHU LV HDUOLHU (OL LELOLW
GHWHUPL DWLR V VKDOO EH GR H L D WLPHO IDVKLR VR WKDW UHSUHVH WDWLR E
FRX VHO LV RW GHOD HG
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� RX VHO VKDOO EH SURYLGHG IRU DSSOLFD WV KH HYHU WKH KDYH RW REWDL HG
FRX VHO SULRU WR D SURFHHGL KLFK PD UHVXOW L WKHLU GHWH WLR RU
KH HYHU WKHUH LV D X DYRLGDEOH GHOD L WKH HOL LELOLW GHWHUPL DWLR

VXEMHFW WR MXGLFLDO DSSURYDO R FH WKH FRXUW SURFHHGL KDV EH X

% � :KHUH D SHWLWLR RU SUH SHWLWLR UHTXHVW KDV EHH ILOHG X GHU )DPLO RXUW
FW UWLFOH IRU D RUGHU IRU LPPHGLDWH UHPRYDO RI D FKLOG RU WHPSRUDU

RUGHU RI SURWHFWLR D SHUVR KR LV D SDUH W RU OH DOO UHVSR VLEOH SHUVR DV
GHIL HG E OD VKDOO EH H WLWOHG WR LPPHGLDWH UHSUHVH WDWLR E FRX VHO ,
DFFRUGD FH LWK WKLV H WLWOHPH W FRX VHO VKDOO DOVR EH SURYLGHG IRU SDUH WV
L FKLOG HOIDUH SURFHHGL V GXUL D FKLOG SURWHFWLYH D H F L YHVWL DWLR
D G VXIILFLH WO L DGYD FH RI WKHLU ILUVW FRXUW DSSHDUD FH FR VLVWH W LWK

DERYH V LWK VXEVHFWLR WKLV SURYLVLR RI FRX VHO PD EH VXEMHFW WR
MXGLFLDO UHYLH R FH D FRXUW SURFHHGL LV FRPPH FHG

�
�

, ELOLW WR SRVW ER G VKDOO RW EH VXIILFLH W VWD GL DOR H WR GH HOL LELOLW IRU
DVVL PH W RI FRX VHO

7KH UHVRXUFHV RI D WKLUG SDUW VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH DSSOLFD W
X OHVV WKH WKLUG SDUW H SUHVVO VWDWHV D SUHVH W L WH WLR WR SD IRU FRX VHO WKH
DSSOLFD W LYHV L IRUPHG FR VH W WR WKLV DUUD HPH W D G WKH DUUD HPH W GRHV
RW L WHUIHUH LWK WKH UHSUHVH WDWLR RI WKH DSSOLFD W RU MHRSDUGL H WKH

FR ILGH WLDOLW RI WKH DWWRU H FOLH W UHODWLR VKLS

� 7KH UHVRXUFHV RI D VSRXVH VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH DSSOLFD W
VXEMHFW WR WKH DERYH H FHSWLR

% � 7KH UHVRXUFHV RI D SDUH W VKDOO RW EH FR VLGHUHG DV DYDLODEOH WR PL RU
DSSOLFD WV VXEMHFW WR WKH DERYH H FHSWLR

, 1R OLTXLG DVVHWV VKDOO RW EH FR VLGHUHG X OHVV VXFK DVVHWV KDYH GHPR VWUDEOH
PR HWDU YDOXH D G DUH UHDGLO FR YHUWLEOH WR FDVK LWKRXW LPSDLUL
DSSOLFD WV DELOLW WR SURYLGH IRU WKH UHDVR DEOH OLYL H SH VHV RI WKHPVHOYHV
D G WKHLU GHSH GH WV

� 2 HUVKLS RI D YHKLFOH VKDOO RW EH FR VLGHUHG KHUH VXFK YHKLFOH LV
HFHVVDU IRU EDVLF OLIH DFWLYLWLHV

% � DSSOLFD W V SULPDU UHVLGH FH VKDOO RW EH FR VLGHUHG X OHVV WKH IDLU
PDUNHW YDOXH RI WKH KRPH LV VL LILFD W WKHUH LV VXEVWD WLDO HTXLW L WKH
KRPH D G WKH DSSOLFD W LV DEOH WR DFFHVV WKH HTXLW L D WLPH IUDPH VXIILFLH W
WR UHWDL SULYDWH FRX VHO SURPSWO
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,, L FRPH IURP UHFHLSW RI FKLOG VXSSRUW RU HHG EDVHG SXEOLF DVVLVWD FH VKDOO
RW EH FR VLGHUHG DV DYDLODEOH WR DSSOLFD WV L GHWHUPL L HOL LELOLW IRU

DVVL PH W RI FRX VHO

,,, HEWV D G RWKHU IL D FLDO REOL DWLR V L FOXGL WKH REOL DWLR WR SURYLGH
UHDVR DEOH OLYL H SH VHV RI WKH DSSOLFD W D G KLV RU KHU GHSH GH WV VKDOO EH
FR VLGHUHG L GHWHUPL L HOL LELOLW IRU DVVL PH W RI FRX VHO

,; (OL LELOLW GHWHUPL DWLR V VKDOO WDNH L WR DFFRX W WKH DFWXDO FRVW RI UHWDL L D
SULYDWH DWWRU H L WKH UHOHYD W MXULVGLFWLR IRU WKH W SH RI IDPLO FRXUW
SURFHHGL RU FDWH RU RI FULPH FKDU HG

; 7KHVH WD GDUGV VKDOO EH DSSOLHG X LIRUPO FR VLVWH WO D G LWK
WUD VSDUH F

;, RXUWV KDYH WKH XOWLPDWH DXWKRULW WR GHWHUPL H HOL LELOLW EXW PD GHOH DWH WKH
UHVSR VLELOLW IRU VFUHH L D G PDNL D HOL LELOLW UHFRPPH GDWLR

� ( WLWLHV UHVSR VLEOH IRU VFUHH L D G PDNL D UHFRPPH GDWLR VKRXOG EH
L GHSH GH W D G FR IOLFW IUHH

% � :KHUH WKHUH LV R H WLW WKDW LV L GHSH GH W D G FR IOLFW IUHH FRXUWV PD
GHOH DWH WKH VFUHH L UHVSR VLELOLW WR WKH SURYLGHU RI PD GDWHG
UHSUHVH WDWLR

;,, 7KH FR ILGH WLDOLW RI DOO L IRUPDWLR DSSOLFD WV SURYLGH GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV VKDOO EH SUHVHUYHG

� 7KH HOL LELOLW VFUHH L SURFHVV KHWKHU GR H E D RWKHU H WLW RU WKH
FRXUW VKDOO EH GR H L D FR ILGH WLDO VHWWL D G RW L RSH FRXUW

% � H WLW L YROYHG L VFUHH L VKDOO RW PDNH D L IRUPDWLR GLVFORVHG E
DSSOLFD WV DYDLODEOH WR WKH SXEOLF RU RWKHU H WLWLHV H FHSW WKH FRXUW

� GRFXPH WDWLR VXEPLWWHG WR WKH FRXUW VKDOO EH VXEPLWWHG H S UWH D G
VKDOO EH RUGHUHG VHDOHG IURP SXEOLF YLH

;,,, 7KH HOL LELOLW GHWHUPL DWLR SURFHVV VKDOO RW EH X GXO EXUGH VRPH RU
R HURXV
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� SSOLFD WV VKDOO RW EH UHTXLUHG WR DWWHVW X GHU SH DOW RI SHUMXU WR WKH
WUXWK RI WKH L IRUPDWLR SURYLGHG DV SDUW RI WKH HOL LELOLW GHWHUPL DWLR
SURFHVV

% � SSOLFD WV VKDOO RW EH GH LHG DVVL PH W RI FRX VHO IRU PL RU RU
L DGYHUWH W HUURUV L WKH L IRUPDWLR GLVFORVHG GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV

� SSOLFD WV VKDOO RW EH UHTXLUHG WR SURGXFH X GXO EXUGH VRPH
GRFXPH WDWLR WR YHULI WKH IL D FLDO L IRUPDWLR SURYLGHG RU VKDOO WKH EH
GH LHG DVVL PH W RI FRX VHO VROHO IRU WKH IDLOXUH WR SURGXFH GRFXPH WDWLR
KHUH WKH KDYH GHPR VWUDWHG D RRG IDLWK HIIRUW WR SURGXFH UHTXHVWHG

GRFXPH WDWLR

� SSOLFD WV VKDOO RW EH UHTXLUHG WR GHPR VWUDWH WKDW WKH HUH X DEOH WR
UHWDL SULYDWH FRX VHO WR EH GHHPHG HOL LEOH IRU DVVL PH W RI FRX VHO

;, 7KH GHWHUPL DWLR WKDW DSSOLFD WV DUH L HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO
EH L ULWL D G VKDOO H SODL WKH UHDVR V IRU WKH L HOL LELOLW GHWHUPL DWLR
SSOLFD WV VKDOO EH SURYLGHG D RSSRUWX LW WR UHTXHVW UHFR VLGHUDWLR RI WKLV

GHWHUPL DWLR RU DSSHDO LW RU ERWK

� FUHH L H WLWLHV VKDOO SURPSWO L IRUP DSSOLFD WV RI WKHLU HOL LELOLW
UHFRPPH GDWLR ,I WKHLU UHFRPPH GDWLR LV WKDW WKH DSSOLFD W EH GH LHG
DVVL PH W RI FRX VHO WKH VKDOO SURYLGH WKH UHDVR IRU WKH GH LDO L ULWL
DOR LWK ULWWH RWLFH WKDW WKH DSSOLFD W FD DVN WKH VFUHH L H WLW WR
UHFR VLGHU RU FD DSSHDO WR WKH FRXUW RU ERWK

% � ,I D FRXUW GHWHUPL HV WKDW D DSSOLFD W LV L HOL LEOH IRU DVVL PH W RI FRX VHO
WKH FRXUW VKDOO L IRUP WKH DSSOLFD W RI WKLV GHFLVLR L ULWL LWK D
H SOD DWLR DV WR WKH UHDVR IRU WKH GH LDO 7KH FRXUW VKDOO DOVR H WHUWDL D
DSSOLFD W V UHTXHVW WR UHFR VLGHU D GHFLVLR WKDW WKH DSSOLFD W LV L HOL LEOH IRU
DVVL PH W RI FRX VHO

; GHWHUPL DWLR WKDW D SHUVR LV HOL LEOH IRU DVVL PH W RI FRX VHO PD EH UH
H DPL HG R O L DFFRUGD FH LWK RX W /D G KLFK VKDOO R O EH XVHG
DIWHU D DVVL PH W RI FRX VHO KDV EHH PDGH D G R O LI SURPSWHG E DVVL HG
FRX VHO DV WKHUHL SURYLGHG RX VHO VKDOO RW EH DVVL HG FR WL H W XSR D
UHTXLUHPH W WKDW WKH SHUVR PDNH SDUWLDO SD PH WV WR WKH SURYLGHU RI PD GDWHG
UHSUHVH WDWLR RU WR WKH FRX W
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; , URFHGXUH UH DUGL GDWD PDL WH D FH

� DWD VKDOO EH PDL WDL HG UH DUGL WKH
L � XPEHU RI DSSOLFD WV KR DSSO IRU DVVL PH W RI FRX VHO
LL � XPEHU RI DSSOLFD WV IRX G HOL LEOH
LLL � XPEHU RI DSSOLFD WV IRX G L HOL LEOH D G WKH UHDVR V IRU WKH L HOL LELOLW

GHWHUPL DWLR
LY � XPEHU RI UHFR VLGHUDWLR V D G DSSHDOV UHTXHVWHG
Y � UHVXOWV RI WKHVH UHFR VLGHUDWLR V D G DSSHDOV
YL � XPEHU RI UHSRUWV PDGH SXUVXD W WR RX W /D G UH DUGL WKH

DVVL PH W RI FRX VHO D G
YLL � XPEHU RI RUGHUV LVVXHG IRU SDUWLDO SD PH W RU WHUPL DWLR RI WKH

DVVL PH W RI FRX VHO X GHU RX W /D G

% � 7R H VXUH WKH FR ILGH WLDOLW RI L IRUPDWLR VXEPLWWHG GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV WKH GDWD VKDOO EH PDGH DYDLODEOH L D UH DWH IRUP
R O PHD L WKDW R L GLYLGXDO DSSOLFD W FD EH LGH WLILHG L WKH GDWD LWVHOI
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7KH UUHOO DUUL J Y 7KH WDWH RI 1H RUN /D VXLW DQG 6HWWOHPHQW

,/6 $XWKRULW DQG 2EOLJDWLRQ WR ,VVXH )LQDQFLDO (OLJLELOLW 6WDQGDUGV

7KH 3URFHVV ,/6 8VHG WR 'HYHORS 7KHVH (OLJLELOLW 6WDQGDUGV

5HYLH RI H[LVWL J UHSRUWV HOLJLELOLW J LGHOL HV SURIHVVLR DO VWD GDUGV D G FDVH OD

UYH V RI &R UWV D G 3URYLGHUV

3 EOLF HDUL JV

7KHPHV WKDW HPHUJHG IURP WKH V UYH V DSSOLFDWLR V D G S EOLF KHDUL JV

7KH 6FRSH RI WKH 5LJKW WR $VVLJQHG &RXQVHO LQ &ULPLQDO 0DWWHUV

7KH 6FRSH RI WKH 5LJKW WR $VVLJQHG &RXQVHO LQ )DPLO 0DWWHUV

�
67$1'$5'6 )25 '(7(50,1,1* $66,*1(' &2816(/ (/,*,%,/,7 %ODFN /HWWHU

�
67$1'$5'6 )25 '(7(50,1,1* $66,*1(' &2816(/ (/,*,%,/,7 LWK

&RPPHQWDU

, 6WDQGDUG IRU DVVLJQHG FRXQVHO HOLJLELOLW

,, 3UHVXPSWLRQV RI HOLJLELOLW

$ ,QFRPH

% ,QFDUFHUDWLRQ GHWHQWLRQ PHQWDO KHDOWK LQVWLWXWLRQ

& 5HFHLSW RI QHHG EDVHG SXEOLF DVVLVWDQFH

' (OLJLELOLW IRU DVVLJQPHQW RI FRXQVHO LQ DQRWKHU FDVH

,,, ,PPHGLDWH DVVLJQPHQW RI FRXQVHO DQG SUHVXPSWLYH HQWLWOHPHQW WR FRXQVHO LQ FKLOG

HOIDUH SURFHHGLQJV

,9 $ELOLW WR SRVW ERQG

9 7KLUG SDUW UHVRXUFHV

9, 1RQ OLTXLG DVVHWV



9,, ,QFRPH IURP FKLOG VXSSRUW DQG QHHG EDVHG SXEOLF DVVLVWDQFH

9,,, 'HEWV DQG RWKHU ILQDQFLDO REOLJDWLRQV

,; $FWXDO FRVW RI UHWDLQLQJ D SULYDWH DWWRUQH

; 8QLIRUP FRQVLVWHQW DQG WUDQVSDUHQW DSSOLFDWLRQ

;, 5HVSRQVLELOLW IRU VFUHHQLQJ DQG PDNLQJ LQLWLDO UHFRPPHQGDWLRQ

;,, 0DLQWDLQLQJ WKH FRQILGHQWLDOLW RI ILQDQFLDO LQIRUPDWLRQ

;,,, 8QGXO EXUGHQVRPH RU RQHURXV UHTXLUHPHQWV

;,9 :ULWWHQ GHFLVLRQ DQG ULJKW WR UHYLH

;9 (OLJLELOLW UH H[DPLQDWLRQV &RXQW /D G

;9, 3URFHGXUH IRU PDLQWDLQLQJ GDWD

$SSHQGLFHV

$SSHQGL[ $ 6XUYH 5HSRQVHV DQG $SSOLFDWLRQ )RUPV 5HFHLYHG E &RXQWLHV

$SSHQGL[ % 1RWLFH RI 3XEOLF HDULQJV

$SSHQGL[ & 3XEOLF HDULQJV :LWQHVVHV DQG :ULWWHQ 6XEPLVVLRQV

$SSHQGL[ ' $SSOLFDWLRQ IRU $VVLJQPHQW RI &RXQVHO XQGHU &RXQW /D

$UWLFOH % DQG ,QVWUXFWLRQV

$SSHQGL[ ( 6DPSOH 1RWLFH RI (OLJLELOLW 5HFRPPHQGDWLRQ

$SSHQGL[ ) 6DPSOH 1RWLFH RI 5LJKW WR 6HHN 5HYLH

$SSHQGL[ * 6DPSOH 1RWLFH RI -XGJH¶V ,QHOLJLELOLW 'HFLVLRQ

�
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,Q DQ HIIRUW WR OHDUQ DV PXFK DV SRVVLEOH DERXW WKH FXUUHQW SURFHVV IRU GHWHUPLQLQJ ILQDQFLDO

HOLJLELOLW IRU WKH DVVLJQPHQW RI FRXQVHO LQ 1H RUN 6WDWH LQ DQG DJDLQ LQ WKH
2IILFH RI ,QGLJHQW /HJDO 6HUYLFHV ,/6 VXUYH HG MXGJHV DQG SURYLGHUV FRQGXFWHG SXEOLF

KHDULQJV DQG HOLFLWHG ULWWHQ FRPPHQWDU :H DUH LQGHEWHG WR WKH 2IILFH RI &RXUW
$GPLQLVWUDWLRQ IRU LWV DVVLVWDQFH LQ GLVWULEXWLQJ VXUYH V WR MXGJHV DQG VHFXULQJ YHQXHV IRU WKH

SXEOLF KHDULQJV DQG WR PHPEHUV RI WKH ,/6 %RDUG DQG WKH 1H RUN 6WDWH 8QLILHG &RXUW
6 VWHP¶V &RPPLVVLRQ RQ 3DUHQWDO /HJDO 5HSUHVHQWDWLRQ KHUHLQDIWHU WKH 'L)LRUH
&RPPLVVLRQ IRU SDUWLFLSDWLQJ LQ WKH KHDULQJ SURFHVV :H LVK WR DFNQR OHGJH WKH PDQ

PDJLVWUDWHV MXGJHV DQG SURYLGHUV RI PDQGDWHG UHSUHVHQWDWLRQ KR WRRN WKH WLPH DQG PDGH WKH
HIIRUW WR FRPSOHWH WKH VXUYH V :H DOVR LVK WR DFNQR OHGJH WKH PDQ SHRSOH KR SDUWLFLSDWHG

LQ WKH SXEOLF KHDULQJV HLWKHU WKURXJK RUDO WHVWLPRQ ULWWHQ FRPPHQWDU RU ERWK 7KHVH
LQGLYLGXDOV DUH LGHQWLILHG LQ $SSHQGL[ & WR WKHVH 6WDQGDUGV

$GGLWLRQDOO H DUH JUDWHIXO IRU WKH WUHPHQGRXV JXLGDQFH WKDW H UHFHLYHG IURP YDULRXV UHSRUWV

LQFOXGLQJ WKH 1DWLRQDO /HJDO $LG DQG 'HIHQGHU $VVRFLDWLRQ¶V UHSRUW LGHOL HV IRU HJDO

HIH VH VWHPV L WKH LWHG WDWHV WKH 7KLUG -XGLFLDO 'HSDUWPHQW¶V 0HPRUDQGXP

HQWLWOHG VVLJ PH W RI WWRU H V WR 5HSUHVH W , GLYLG DOV :KR DUH )L D FLDOO DEOH WR

2EWDL &R VHO WKH $PHULFDQ %DU $VVRFLDWLRQ WD GDUGV IRU &ULPL DO - VWLFH 3URYLGL J

HIH VH HUYLFHV G HG WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ UHSRUW
HWHUPL L J (OLJLELOLW IRU SSRL WHG &R VHO L 1H RUN WDWH 5HSRUW IURP WKH 3 EOLF

HIH VH DFN S &H WHU WKH $%$ 7H 3UL FLSOHV RI D 3 EOLF HIH VH HOLYHU VWHP

WKH %UHQQDQ &HQWHU IRU -XVWLFH¶V UHSRUW (OLJLEOH IRU - VWLFH LGHOL HV IRU SSRL WL J

HIH VH &R VHO 1H RUN 6WDWH %DU $VVRFLDWLRQ 7DVN )RUFH R )DPLO &R UW )L DO 5HSRUW

DQG WKH &RPPLVVLRQ RQ 3DUHQWDO /HJDO 5HSUHVHQWDWLRQ , WHULP 5HSRUW WR &KLHI - GJH

L)LRUH :H SDUWLFXODUO DQW WR WKDQN WKH VWDII RI WKH 1H RUN 6WDWH 'HIHQGHUV
$VVRFLDWLRQ KR KDYH VWXGLHG WKLV LVVXH IRU RYHU WKUHH GHFDGHV DQG KRVH LQVLJKW DQG

H[SHULHQFHV SURYHG LQYDOXDEOH WR WKH GHYHORSPHQW RI WKHVH 6WDQGDUGV
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6WDQGDUGV DUH WKH NH WR XQLIRUP TXDOLW LQ DOO HVVHQWLDO JRYHUQPHQWDO IXQFWLRQV

,Q WKH LQGLJHQW GHIHQVH DUHD XQLIRUP DSSOLFDWLRQ RI VWDQGDUGV DW WKH VWDWH RU
QDWLRQDO OHYHO LV DQ LPSRUWDQW PHDQV RI OLPLWLQJ DUELWUDU GLVSDULWLHV LQ WKH TXDOLW

RI UHSUHVHQWDWLRQ EDVHG VROHO RQ WKH ORFDWLRQ LQ KLFK D SURVHFXWLRQ LV EURXJKW
5HGHIL L J HDGHUVKLS IRU (T DO - VWLFH )L DO 5HSRUW RI WKH 1DWLR DO

PSRVL P R , GLJH W HIH VH 2IILFH RI -XVWLFH 3URJUDPV %XUHDX RI
-XVWLFH $VVLVWDQFH 8 6 'HSDUWPHQW RI -XVWLFH DW

,Q DFFRUGDQFH LWK IHGHUDO DQG 1H RUN 6WDWH OD DUWLFOH % RI WKH &RXQW /D SURYLGHV IRU
IUHH OHJDO UHSUHVHQWDWLRQ LQ FULPLQDO FDVHV DQG FHUWDLQ IDPLO OD PDWWHUV IRU SHRSOH KR FDQQRW

DIIRUG WR SD IRU D OD HU ,/6 LWK WKH DSSURYDO RI LWV %RDUG LVVXHV WKH IROOR LQJ 6WDQGDUGV
UHY 'HFHPEHU SXUVXDQW WR LWV UHVSRQVLELOLW XQGHU ([HFXWLYH /D F WR HVWDEOLVK

FULWHULD DQG SURFHGXUHV WR JXLGH FRXUWV LQ GHWHUPLQLQJ KHWKHU D SHUVRQ LV HOLJLEOH IRU SXEOLFO
IXQGHG OHJDO UHSUHVHQWDWLRQ

,Q WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW SURQRXQFHG WKDW W KH ULJKW RI RQH FKDUJHG LWK D

FULPH WR FRXQVHO PD QRW EH GHHPHG IXQGDPHQWDO DQG HVVHQWLDO WR D IDLU WULDO LQ VRPH FRXQWULHV
EXW LW LV LQ RXUV 7KXV KHOG WKH &RXUW LQGLYLGXDOV FKDUJHG LWK D IHORQ KR FDQQRW DIIRUG

FRXQVHO PXVW KDYH RQH DSSRLQWHG WR WKHP 7 R HDUV ODWHU WKH 1H RUN 6WDWH &RXUW RI $SSHDOV
PDGH LW FOHDU WKDW WKH ULJKW WR DSSRLQWHG FRXQVHO DSSOLHV LQ QRQ IHORQ DV HOO DV IHORQ FDVHV

DQG WKDW GHIHQGDQWV PXVW EH H[SOLFLWO WROG DW DUUDLJQPHQW WKDW LI WKH FDQQRW DIIRUG FRXQVHO RQH
LOO EH DSSRLQWHG WR WKHP 7KH 1H RUN 6WDWH /HJLVODWXUH UHVSRQGHG E HQDFWLQJ &RXQW /D

$UWLFOH % KLFK LPSRVHV XSRQ FRXQWLHV WKH UHVSRQVLELOLW DQG KHQFH WKH FRVWV RI
SURYLGLQJ FRXQVHO IRU GHIHQGDQWV KR DUH HQWLWOHG WR DVVLJQHG FRXQVHO

,Q WKH 1H RUN 6WDWH &RXUW RI $SSHDOV UHFRJQL]HG WKDW SDUHQWV LQYROYHG LQ FKLOG HOIDUH

SURFHHGLQJV KDYH D ULJKW WR DVVLJQHG FRXQVHO XQGHU WKH 1H RUN 6WDWH &RQVWLWXWLRQ ,Q

�
ϭ� LGHR Y :DL ULJKW 8 6

3HRSOH Y :LWH VNL 1 G :LWH VNL LQYROYHG WKH FDVH RI WKUHH WHHQDJHG ER V KR HUH
VXUSULVHG LQ DQ RUFKDUG DW DERXW 3 0 LQ WKH DFW RI VWHDOLQJ D KDOI EXVKHO RI DSSOHV YDOXHG DW

1 G DW $OO WKUHH ER V SOHDGHG JXLOW DW WKH DUUDLJQPHQW KHOG ODWHU WKDW QLJKW DQG HUH
VHQWHQFHG WR GD V LQ MDLO DQG D ILQH 6LQFH QRQH RI WKHP FRXOG SD WKH ILQH WKH VHQWHQFH IRU HDFK DV

GD V WRWDO :KLOH WKH ER V HUH DGYLVHG DW DUUDLJQPHQW WKDW WKH KDG D ULJKW WR FRXQVHO WKH HUH QRW
DGYLVHG WKDW LI WKH FRXOG QRW DIIRUG RQH FRXQVHO RXOG EH DSSRLQWHG WR WKHP 7KH VXEVHTXHQWO
UHWDLQHG FRXQVHO WR DSSHDO WKHLU FRQYLFWLRQV DQG HUH VXFFHVVIXO

0DWWHU RI (OOD 1 G (OOD LQYROYHG D FKLOG QHJOHFW SURFHHGLQJ XQGHU $UWLFOH

RI WKH )DPLO &RXUW $FW $W 0UV % ¶V ILUVW DSSHDUDQFH LQ FRXUW WR UHVSRQG WR WKH ORFDO GHSDUWPHQW RI
VRFLDO VHUYLFHV QHJOHFW SHWLWLRQ DJDLQVW KHU WKH MXGJH LQIRUPHG KHU WKDW LI VKH DQWHG DQ DWWRUQH VKH KDG
WR ILQG RQH KHUVHOI DQG SD WKH DWWRUQH RXW RI KHU R Q IXQGV 1 G DW H WKHQ DVNHG LI VKH
DQWHG DQ DWWRUQH WR KLFK VKH DQV HUHG 1R ,G $IWHU 0UV % DQV HUHG HV WR KLV TXHVWLRQ
KHWKHU VKH DGPLWWHG WR WKH IDFWV LQ WKH SHWLWLRQ WKH MXGJH HQWHUHG DQ RUGHU ILQGLQJ 0UV %¶V GDXJKWHU D

QHJOHFWHG FKLOG DQG SODFHG WKH FKLOG LQ WKH FXVWRG RI WKH GHSDUWPHQW RI VRFLDO VHUYLFHV 7KH &RXUW RI
$SSHDOV KHOG WKDW DQ LQGLJHQW SDUHQW IDFHG LWK WKH ORVV RI D FKLOG¶V VRFLHW DV HOO DV WKH SRVVLELOLW RI

FULPLQDO FKDUJHV LV HQWLWOHG WR WKH DVVLVWDQFH RI FRXQVHO 2QFH WKH FRQFOXVLRQ LV UHDFKHG WKDW RQH KDV D
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WKH /HJLVODWXUH DPHQGHG WKH )DPLO &RXUW $FW WR FRGLI WKH ULJKW WR DVVLJQHG FRXQVHO IRU SDUHQWV
DQG RWKHU VSHFLILHG DGXOWV LQ D UDQJH RI IDPLO UHODWHG PDWWHUV ,Q FHUWDLQ FLUFXPVWDQFHV H[SOLFLW

QRWLFH RI WKDW ULJKW PXVW EH JLYHQ WR LQGLYLGXDOV $QG SXUVXDQW WR )DPLO &RXUW $FW F DV
LWK LQGLJHQW FULPLQDO GHIHQVH WKH /HJLVODWXUH GHOHJDWHG WKH ILVFDO DQG DGPLQLVWUDWLYH

UHVSRQVLELOLW IRU SDUHQWDO UHSUHVHQWDWLRQ WR WKH FRXQWLHV XQGHU &RXQW /D $UWLFOH %

$OWKRXJK LW KDV ORQJ EHHQ KHOG WKDW FRXUWV KDYH LQKHUHQW SR HU WR SURYLGH FRXQVHO WR LQGLJHQW
SHUVRQV FKDUJHG LWK D FULPH DQG WKHUHIRUH WR DVVHVV KHQ D SHUVRQ LV XQDEOH WR DIIRUG WKH FRVWV

RI UHSUHVHQWDWLRQ LQ PRVW FRXQWLHV SURYLGHUV RI PDQGDWHG UHSUHVHQWDWLRQ PDNH WKH LQLWLDO
GHWHUPLQDWLRQV RI ILQDQFLDO HOLJLELOLW

3ULRU WR KHQ ,/6 DGRSWHG VWDQGDUGV IRU FULPLQDO FDVHV RQO WKHUH KDG EHHQ QR VWDWH LGH

VWDQGDUGV IRU GHWHUPLQLQJ KHQ LQGLYLGXDOV DUH ILQDQFLDOO HOLJLEOH IRU WKH DVVLJQPHQW RI FRXQVHO
/DFN RI VWDQGDUGV UHVXOWHG LQ LQFRQVLVWHQW GHFLVLRQV DQG RIWHQ LQDGHTXDWH SURWHFWLRQ RI WKH ULJKW

WR DVVLJQHG FRXQVHO LQ 1H RUN

,Q DQQXDO UHSRUWV GDWLQJ EDFN WR WKH 1H RUN 6WDWH &RPPLVVLRQ RQ -XGLFLDO &RQGXFW
LGHQWLILHG WKH ODFN RI XQLIRUP VWDQGDUGV DV D FULWLFDO LVVXH DGYHUVHO DIIHFWLQJ PDQ GHIHQGDQWV

,Q LWV UHSRUW WKH &RPPLVVLRQ VWDWHG DV IROOR V

$PRQJ WKH FRPSOLFDWLRQV FRQIURQWLQJ MXGJHV LQ WKH SURFHVV RI DSSRLQWLQJ
FRXQVHO DUH WKH GLVSDUDWH HOLJLELOLW VWDQGDUGV IURP FRXQW WR FRXQW DQG WKH

YDU LQJ PHDQV E KLFK HOLJLELOLW GHWHUPLQDWLRQV DUH PDGH

,Q RQH VLWXDWLRQ EURXJKW WR WKH &RPPLVVLRQ¶V DWWHQWLRQ ODVW HDU D MXGJH EDVHG RQ
DQ LQWHUSUHWDWLRQ RI ULWWHQ JXLGHOLQHV IURP WKH SXEOLF GHIHQGHU VRXJKW WR GHQ

DVVLJQHG FRXQVHO WR D PLQRU GHIHQGDQW VROHO EHFDXVH WKH GHIHQGDQW¶V SDUHQWV
R QHG D KRPH (YHQ LI LW HUH SHUPLVVLEOH WR LQFOXGH SDUHQWDO DVVHWV LQ D

GHWHUPLQDWLRQ RI HOLJLELOLW IXUWKHU LQTXLU RXOG KDYH EHHQ UHTXLUHG WR
GHWHUPLQH IRU H[DPSOH KHWKHU WKH SDUHQWV UHIXVHG WR VXSSRUW WKH FKLOG RU

KHWKHU WKH KDG HQRXJK HTXLW LQ WKH KRXVH WR VXVWDLQ D ORDQ DJDLQVW LW RU
KHWKHU WKH YDOXH RI WKH KRXVH DV VXIILFLHQW WR FRYHU OHJDO IHHV ,Q RWKHU FDVHV

GHIHQGDQWV KRVH LQFRPH LV EHOR WKH SRYHUW OHYHO DUH GHQLHG FRXQVHO 6RPH
GHIHQGDQWV DUH GHQLHG DVVLJQHG FRXQVHO EHFDXVH WKH DUH HPSOR HG RU H[SHFW WR EH

HPSOR HG VRRQ LWKRXW DQ HIIRUW E WKH MXGJH WR DVFHUWDLQ KHWKHU WKH

�
ULJKW WR EH UHSUHVHQWHG E DVVLJQHG FRXQVHO LW IROOR V WKDW RQH LV HQWLWOHG WR EH VR DGYLVHG ,G DW

LQWHUQDO FLWDWLRQV RPLWWHG

)DPLO &RXUW $FW 6XUURJDWH¶V &RXUW 3URFHGXUH $FW

)DPLO &RXUW $FW $ DQG

HH 0DWWHU RI WUHDP Y HLVKHLP $ ' G QG 'HSW KROGLQJ WKDW D WULDO FRXUW KDV WKH
LQKHUHQW SR HU DV SDUW RI LWV FRQVWLWXWLRQDO DQG VWDWXWRU GXW WR IXUQLVK FRXQVHO WR HYHU LQGLJHQW

GHIHQGDQW FKDUJHG LWK D FULPH DQG WKXV WR GHWHUPLQH KHQ D GHIHQGDQW LV XQDEOH WR DIIRUG FRXQVHO

7KLV LVVXH DV LGHQWLILHG LQ WKH &RPPLVVLRQ¶V DQQXDO UHSRUWV GDWHG DQG
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GHIHQGDQW FDQ DIIRUG WR UHWDLQ FRXQVHO QRW LWKVWDQGLQJ WKH HPSOR PHQW RU
SURVSHFWLYH HPSOR PHQW

,W KDV EHHQ WKH &RPPLVVLRQ¶V H[SHULHQFH WKDW VRPH MXGJHV WDNH LQDGHTXDWH VWHSV

WR VDIHJXDUG WKH LPSRUWDQW ULJKW WR FRXQVHO

7KLV UHSRUW GLVFXVVHG IDYRUDEO D UHSRUW LVVXHG E WKH 1H RUN 6WDWH 'HIHQGHUV
$VVRFLDWLRQ 1 6'$ KLFK KDG UHYLH HG DQG DVVHVVHG DVVLJQHG FRXQVHO HOLJLELOLW

GHWHUPLQDWLRQ SURFHVVHV DFURVV 1H RUN 6WDWH ,Q LWV UHSRUW 1 6'$ VXPPDUL]HG LWV ILQGLQJV
DV IROOR V HPSLULFDO VXUYH GDWD FRQILUP KDW RXU H[SHULHQFH KDV ORQJ UHYHDOHG WKH

LQHTXLWDEOH GLVSDUDWH DQG DUELWUDU PHWKRGV XVHG IRU GHWHUPLQLQJ HOLJLELOLW IRU SXEOLF
UHSUHVHQWDWLRQ LQ FRXQWLHV WKURXJKRXW WKH VWDWH FULWLFDOO XQGHUPLQH WKH ULJKW WR FRXQVHO RI DOO

FULPLQDO GHIHQGDQWV 1 6'$ FDOOHG IRU FRPSUHKHQVLYH FKDQJH WR HQVXUH FRQVLVWHQW DQG
XQLIRUP LPSOHPHQWDWLRQ RI SXEOLFO IXQGHG GHIHQVH VHUYLFHV WKURXJKRXW WKH VWDWH

,Q )HEUXDU WKH &RPPLVVLRQ RQ WKH )XWXUH RI ,QGLJHQW 'HIHQVH 6HUYLFHV FRPPRQO

NQR Q DV WKH .D H &RPPLVVLRQ DV FRQYHQHG E WKHQ &KLHI -XGJH -XGLWK .D H WR H[DPLQH
WKH HIIHFWLYHQHVV RI LQGLJHQW FULPLQDO GHIHQVH VHUYLFHV DFURVV WKH 6WDWH DQG FRQVLGHU DOWHUQDWLYH

PRGHOV RI DVVLJQLQJ VXSHUYLVLQJ DQG ILQDQFLQJ DVVLJQHG FRXQVHO FRPSDWLEOH LWK 1H RUN¶V
FRQVWLWXWLRQDO DQG ILVFDO UHDOLWLHV ,Q WKH .D H &RPPLVVLRQ LVVXHG LWV )LQDO 5HSRUW

FRQFOXGLQJ DV IROOR V

7 KH LQGLJHQW GHIHQVH V VWHP LQ 1H RUN 6WDWH LV ERWK VHYHUHO G VIXQFWLRQDO
DQG VWUXFWXUDOO LQFDSDEOH RI SURYLGLQJ HDFK SRRU GHIHQGDQW LWK WKH HIIHFWLYH

OHJDO UHSUHVHQWDWLRQ WKDW KH RU VKH LV JXDUDQWHHG E WKH &RQVWLWXWLRQ RI WKH 8QLWHG
6WDWHV DQG WKH &RQVWLWXWLRQ DQG OD V RI WKH 6WDWH RI 1H RUN DQG KDV

UHVXOWHG LQ D GLVSDUDWH LQHTXLWDEOH DQG LQHIIHFWLYH V VWHP IRU VHFXULQJ
FRQVWLWXWLRQDO JXDUDQWHHV WR WKRVH WRR SRRU WR REWDLQ FRXQVHO RI WKHLU R Q

FKRRVLQJ

7KH .D H &RPPLVVLRQ QRWHG WKH ODFN RI VWDWH LGH XQLIRUP VWDQGDUGV IRU GHWHUPLQLQJ HOLJLELOLW
IRU DVVLJQHG FRXQVHO ,Q WKLV UHJDUG WKH &RPPLVVLRQ IRXQG WKDW W KHUH DUH QR FOHDU VWDQGDUGV

�
1H RUN 6WDWH &RPPLVVLRQ RQ -XGLFLDO &RQGXFW DO 5HSRUW DW 7KLV UHSRUW LV

DYDLODEOH DW KWWS VFMF VWDWH Q XV 3XEOLFDWLRQV $QQXDO5HSRUWV Q VFMF DQQXDOUHSRUW SGI

1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ HWHUPL L J (OLJLELOLW IRU SSRL WHG &R VHO L 1H RUN

WDWH 5HSRUW IURP WKH 3 EOLF HIH VH DFN S &H WHU KHUHLQDIWHU 1 6'$ UHSRUW DW
7KLV UHSRUW LV DYDLODEOH DW

KWWS Q VGD RUJ GRFV 3')V 3UH 'HWHUPLQLQJ (OLJLELOLW IRU $SSRLQWHG

&RXQVHO LQ 1 6 1 6'$ SGI

,G DW

&RPPLVVLRQ RQ WKH )XWXUH RI ,QGLJHQW 'HIHQVH 6HUYLFHV ),1$/ 5(3257 72 7 ( & ,() -8'*( 2) 7 (

67$7( 2) 1(: 25. -XQH DW KHUHLQDIWHU .D H &RPPLVVLRQ UHSRUW 7KLV UHSRUW LV DYDLODEOH
DW KWWS FRXUWV VWDWH Q XV LS LQGLJHQWGHIHQVH

FRPPLVVLRQ ,QGLJHQW'HIHQVH&RPPLVVLRQBUHSRUW SGI

.D H &RPPLVVLRQ UHSRUW DW
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UHJDUGLQJ HOLJLELOLW GHWHUPLQDWLRQV DQG SURFHGXUHV DQG WKDW JXLGHOLQHV IRU WKH DSSRLQWPHQW RI
FRXQVHO H[LVW RQO LQ D IH FRXQWLHV DQG WKDW HYHQ LQ WKRVH FRXQWLHV WKH JXLGHOLQHV HUH QRW

XQLIRUPO DSSOLHG $V D UHVXOW D GHIHQGDQW PD EH GHHPHG HOLJLEOH IRU WKH DSSRLQWPHQW RI
FRXQVHO LQ RQH FRXQW DQG LQHOLJLEOH LQ D QHLJKERULQJ FRXQW RU HYHQ LQ D GLIIHUHQW FRXUW LWKLQ

WKH VDPH FRXQW

)DPLO FRXUW OLWLJDQWV IDFH VLPLODU LVVXHV LQ WKH DEVHQFH RI VWDWH LGH XQLIRUP ILQDQFLDO HOLJLELOLW
VWDQGDUGV $OWKRXJK LWV PDQGDWH DV OLPLWHG WR LQGLJHQW FULPLQDO GHIHQVH LQ LWV ,QWHULP

5HSRUW WKH .D H &RPPLVVLRQ QRWHG WKDW WKH VDPH V VWHPLF GHILFLHQFLHV H[LVWHG LQ ERWK FULPLQDO
FRXUW DQG IDPLO FRXUW UHSUHVHQWDWLRQ LQFOXGLQJ WKH ODFN RI XQLIRUP VWDQGDUGV IRU OLWLJDQW

ILQDQFLDO HOLJLELOLW 6LPLODUO WHVWLPRQ FLWHG LQ WKH ILQDO UHSRUW RI WKH 1H RUN 6WDWH
%DU $VVRFLDWLRQ¶V 7DVN )RUFH RQ )DPLO &RXUW GHVFULEHG GHWHUPLQDWLRQV RI LQDELOLW WR DIIRUG

FRXQVHO WKDW HUH LQFRQVLVWHQW IURP MXULVGLFWLRQ WR MXULVGLFWLRQ DQG LQ VRPH LQVWDQFHV LQYROYHG D
EURDG XVH RI GLVFUHWLRQ WKDW GLG QRW DSSHDU WR IXOILOO VWDWXWRU LQWHQW 7KH )DPLO &RXUW 7DVN

)RUFH UHFRPPHQGHG WKH DGRSWLRQ RI VWDWH LGH VWDQGDUGV IRU IDPLO FRXUW OLWLJDQWV WKDW RXOG
HVWDEOLVK D JUHDWHU GHJUHH RI FRQVLVWHQF SUHGLFWDELOLW DQG HTXLW LQ WKH DVVLJQPHQW RI FRXQVHO

WKURXJK WKH XVH RI DJUHHG XSRQ VWDQGDUGV WKDW MXULVWV FRXOG DSSO LQ GLVSDUDWH FRPPXQLWLHV

7KH )DPLO &RXUW 7DVN )RUFH¶V 6XEFRPPLWWHH RQ 5HVRXUFHV IRU ,QGLYLGXDO /LWLJDQWV VXJJHVWHG
SUDFWLFDO PHDVXUHV WR LQFUHDVH WUDQVSDUHQF LQ WKH V VWHP

,QGLYLGXDO FRXUWKRXVHV VKRXOG RIIHU OLWLJDQWV D D WR DVVHVV KHWKHU RU QRW

DVVLJQHG FRXQVHO FDQ EH DQ RSWLRQ IRU WKHP 6R FDOOHG SRUWDOV FRXOG EH
HVWDEOLVKHG DQG SURYLGH IRUPV RU RQOLQH LQIRUPDWLRQ WR VHUYH WKLV SXUSRVH

/LWLJDQWV FRXOG XVH WKHVH SRUWDOV WR UHYLH FRXQW VSHFLILF LQIRUPDWLRQ DV HOO DV
VWDWH LGH SURWRFROV ,QIRUPDWLRQ FRXOG LQFOXGH WKH VWDQGDUG RI LQFRPH KLFK

TXDOLILHV VRPHRQH IRU FRXQVHO DV HOO DV KDW NLQGV RI UHVRXUFHV VXFK DV KRXVHV
RU FDUV DUH LQFOXGHG RU H[FOXGHG IURP WKH GHWHUPLQDWLRQ RI HOLJLELOLW /LWLJDQWV

QHHG WR NQR K WKH GR QRW TXDOLI IRU DVVLJQHG FRXQVHO ,I WKH GLVDJUHH LWK
D GHQLDO WKH VKRXOG EH WROG KDW RSWLRQV WKH KDYH WR HLWKHU TXHVWLRQ WKH GHQLDO

RU VHHN RWKHU DYHQXHV IRU IUHH RU OR FRVW UHSUHVHQWDWLRQ

�
.D H &RPPLVVLRQ UHSRUW DW

.D H &RPPLVVLRQ UHSRUW DW

&RPPLVVLRQ RQ WKH )XWXUH RI ,QGLJHQW 'HIHQVH 6HUYLFHV ,QWHULP 5HSRUW WR WKH &KLHI -XGJH RI WKH 6WDWH
RI 1H RUN DW Q KWWS Q FRXUWV JRY VLWHV GHIDXOW ILOHV GRFXPHQW ILOHV

IXWXUHRILQGLJHQWGHIHQVH SGI

1 6%$ 7DVN )RUFH RQ )DPLO &RXUW )LQDO 5HSRUW KHUHDIWHU 1 6%$ )DPLO &RXUW 7DVN
)RUFH 5HSRUW DW 7KLV UHSRUW LV DYDLODEOH DW KWWSV Q VED RUJ DSS XSORDGV 7DVN )RUFH RQ
)DPLO &RXUWV )LQDO 5HSRUW SGI

,G DW

7KH 7DVN )RUFH RQ )DPLO &RXUW 6XEFRPPLWWHH RQ 5HVRXUFHV IRU ,QGLYLGXDO /LWLJDQWV )LQDO 5HSRUW DW
-XO
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0RUH UHFHQWO WKH )HEUXDU UHSRUW RI WKH 'L)LRUH &RPPLVVLRQ GRFXPHQWHG WKH ODFN RI
XQLIRUP FRQVLVWHQWO DSSOLHG ILQDQFLDO HOLJLELOLW VWDQGDUGV LQ IDPLO FRXUW 3XEOLF WHVWLPRQ

ULWWHQ FRPPHQWDU DQG VXUYH UHVSRQVHV IURP MXGJHV DQG SURYLGHUV GHPRQVWUDWHG WKDW FULWHULD
DQG SURFHGXUHV IRU GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW YDU HYHQ LWKLQ WKH FRXUWKRXVH LQ FRXQWLHV

KHUH WKHUH LV PRUH WKDQ RQH )DPLO &RXUW MXGJH 6XPPDUL]LQJ FRUH LVVXHV RQH LWQHVV VDLG
WKDW MXGJHV DUH LQFRQVLVWHQW LQ GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW DQG PDQ OLWLJDQWV LWK PRGHVW

LQFRPHV DUH IRXQG LQHOLJLEOH DQG WKDW W R LQGLYLGXDOV LQ YLUWXDOO WKH VDPH VLWXDWLRQ FDQ KDYH
YHU GLIIHUHQW UHVXOWV KHQ WKH DSSO IRU DVVLJQHG FRXQVHO LI WKH OLYH LQ GLIIHUHQW FRXQWLHV

'XULQJ WKH SXEOLF KHDULQJV KHOG E WKH 'L)LRUH &RPPLVVLRQ LQ DQG E ,/6 LQ

QXPHURXV LWQHVVHV KLJKOLJKWHG WKH GLVSDULW LQ HOLJLELOLW GHWHUPLQDWLRQV LQ FULPLQDO FRXUW DQG
IDPLO FRXUW )RU H[DPSOH DQ DVVLJQHG FRXQVHO SODQ DGPLQLVWUDWRU WHVWLILHG WKDW :H FDQ RIWHQ

DVVLJQ VRPHRQH IRU WKH FULPLQDO PDWWHUV EXW QRW IRU WKH IDPLO FRXUW PDWWHU XQOHVV D MXGJH
RYHUULGHV RXU GHFLVLRQ -XGJHV KDYH FRPPHQWHG WR XV UHJXODUO KR XQIDLU D SURFHVV WKLV LV IRU

WKH SDUWLHV EHIRUH WKH FRXUW $V WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ REVHUYHG 6LQFH
&RXQW /D XVHV WKH VDPH VWDQGDUG IRU WKH DSSRLQWPHQW RI FRXQVHO LQ DOO FDVHV

ILQDQFLDOO XQDEOH WR REWDLQ FRXQVHO¶ LW IROOR V WKDW WKH VDPH JHQHUDO FULWHULD DQG SURFHGXUHV
VKRXOG EH XVHG IRU HOLJLELOLW GHWHUPLQDWLRQV LQ DOO PDQGDWHG UHSUHVHQWDWLRQ PDWWHUV

7KH 1H RUN 6WDWH %DU $VVRFLDWLRQ &RPPLWWHH RQ )DPLOLHV DQG WKH /D XQGHUVFRUHG WKH

UDWLRQDOH IRU XQLIRUP ILQDQFLDO HOLJLELOLW GHWHUPLQDWLRQV LQ IDPLO FRXUW PDWWHUV

(IIHFWLYH DQG SURPSW SURYLVLRQ RI FRXQVHO WR SDUHQWV LV FULWLFDO WR RQH IDFLQJ D ORVV
RI OLEHUW RU SDUHQWDO ULJKWV DQG FRXQVHO VKRXOG EH DVVLJQHG KHQHYHU RQH

GHPRQVWUDEO SRVVHVVHV LQDGHTXDWH ILQDQFLDO DELOLW WR KLUH DQ DWWRUQH *URVV
GLIIHUHQFHV EHW HHQ MXULVGLFWLRQV DQG DPRQJ SURYLGHUV WKDW UHVXOW LQ D GHSULYDWLRQ

RI WKH ULJKW WR FRXQVHO LQ VRPH MXULVGLFWLRQV PXVW EH DGGUHVVHG )DLU DQG

�
&RPPLVVLRQ RQ 3DUHQWDO /HJDO 5HSUHVHQWDWLRQ ,QWHULP 5HSRUW WR &KLHI -XGJH 'L)LRUH )HEUXDU

KWWS Q FRXUWV JRY VLWHV GHIDXOW ILOHV GRFXPHQW ILOHV 3/5B&RPPLVVLRQ 5HSRUW SGI

KHUHDIWHU 'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW )RU VLPLODU WHVWLPRQ VHH ULWWHQ VXEPLVVLRQ WR 'L)LRUH
&RPPLVVLRQ RI 'DU O %ORRP &DWWDXUDXJXV 3XEOLF 'HIHQGHU ,W LV LQFRQJUXHQW WR KDYH W R VHSDUDWH

ILQDQFLDO HOLJLELOLW DQG FDVHORDG VWDQGDUGV LQ WKH UHSUHVHQWDWLRQ RI LQGLJHQW SHRSOH 2QH IRU IDPLO FRXUW
SURFHHGLQJV DQG RQH IRU FULPLQDO SURFHHGLQJV %RWK PDWWHUV DUH FRQVWLWXWLRQDOO UHFRJQL]HG DQG

LQWULQVLFDOO RI HTXDO LPSRUWDQFH ,W LV WLPH IRU IDPLO FRXUW UHIRUP LQ 1H RUN 6WDWH WKH UXOH RI OD
GHSHQGV RQ TXDOLW UHSUHVHQWDWLRQ WR DOO SHRSOH QRW EDVHG RQ RQH V ILQDQFLDO FDSDFLW ULWWHQ
VXEPLVVLRQ RI 5REHUW &RQYLVVDU (ULH &RXQW $VVLJQHG &RXQVHO $GPLQLVWUDWRU WR ,/6 )DPLO &RXUW

(OLJLELOLW HDULQJV , EHOLHYH WKDW WKH WLPH KDV FRPH WR HQG WKH GLVSDUDWH WUHDWPHQW DFFRUGHG WR WKH
LQGLJHQW LQ IDPLO FRXUW ,W FDQQRW EH VDLG WKDW WKH ULJKW WR WKH FXVWRG RI RQH¶V FKLOG WKH SRVVLELOLW RI

LQFDUFHUDWLRQ RQ D LOOIXO YLRODWLRQ RI VXSSRUW RU WKH WHUPLQDWLRQ RI RQH¶V SDUHQWDO ULJKWV LV DQ OHVV
VLJQLILFDQW WKDQ WKH UHVXOW RI D FULPLQDO FRQYLFWLRQ 7KH GLVSDULW EHW HHQ HOLJLELOLW VWDQGDUGV OHDYHV

PDQ SRWHQWLDO LQGLJHQW FOLHQWV XQUHSUHVHQWHG LQ IDPLO FRXUW
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UHDVRQDEOH FULWHULD IRU GHWHUPLQLQJ SUHVXPSWLYH HOLJLELOLW IRU DVVLJQHG FRXQVHO
WKDW DOOR IRU GLVFUHWLRQDU IDFWRUV LQ WKH LQWHUHVW RI MXVWLFH VKRXOG EH HVWDEOLVKHG

LWK VRPH XQLIRUPLW

7R SUHYHQW LQFRQVLVWHQW GHFLVLRQV DQG LQDGHTXDWH SURWHFWLRQ RI WKH ULJKW WR FRXQVHO WKH 'L)LRUH
&RPPLVVLRQ XUJHG DGRSWLRQ RI HDVLO XQGHUVWDQGDEOH HTXLWDEOH HIILFLHQW DQG IDLU VWDQGDUGV

IRU GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW IRU DVVLJQHG FRXQVHO LQ IDPLO FRXUW PDWWHUV $V D SUDFWLFDO
PDWWHU WKH &RPPLVVLRQ REVHUYHG WKDW X QLIRUP VWDQGDUGV LOO DOVR VDYH WKH WLPH DQG UHVRXUFHV

RI WKH SDUWLHV WKH FRXUWV DQG RWKHUV LQYROYHG LQ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV

7KH UUHOO UUL Y 7 H W WH H UN /D VXLW D G HWWOHPH W

,Q RQ WKH KHHOV RI WKH .D H &RPPLVVLRQ¶V UHSRUW WKH 1H RUN &LYLO /LEHUWLHV 8QLRQ
1 &/8 VXHG 1H RUN 6WDWH DOOHJLQJ WKDW WKH 6WDWH KDV V VWHPDWLFDOO DQG VWUXFWXUDOO GHQLHG

PHDQLQJIXO DQG HIIHFWLYH UHSUHVHQWDWLRQ WR GHIHQGDQWV HQWLWOHG WR SXEOLFO IXQGHG
UHSUHVHQWDWLRQ ,Q WKLV OD VXLW UUHOO DUUL J Y 7KH WDWH RI 1H RUN 1 &/8 LGHQWLILHG

VHYHUDO IOD V RI 1H RUN¶V SXEOLF GHIHQVH V VWHP LQFOXGLQJ LQFRKHUHQW RU H[FHVVLYHO
UHVWULFWLYH FOLHQW HOLJLELOLW VWDQGDUGV WKDW UHVXOW LQ WKH URQJIXO GHQLDO RI UHSUHVHQWDWLRQ

,Q 2FWREHU WKH SDUWLHV WR UUHOO DUUL J DJUHHG WR DQ 2UGHU RI 6WLSXODWLRQ DQG 6HWWOHPHQW

KHUHLQDIWHU WKH 6HWWOHPHQW KLFK DV DSSURYHG E WKH $OEDQ &RXQW 6XSUHPH &RXUW RQ
0DUFK 7KH 6HWWOHPHQW UHTXLUHV 1H RUN 6WDWH WR HQKDQFH FRQVWLWXWLRQDOO PDQGDWHG

SXEOLFO IXQGHG UHSUHVHQWDWLRQ LQ FULPLQDO FDVHV IRU SHRSOH KR DUH XQDEOH WR DIIRUG FRXQVHO
LQ IRXU NH DUHDV &RXQVHO DW $UUDLJQPHQW &DVHORDG 5HOLHI ,QLWLDWLYHV WR ,PSURYH WKH 4XDOLW RI

,QGLJHQW 'HIHQVH DQG (OLJLELOLW 6WDQGDUGV IRU 5HSUHVHQWDWLRQ 7KH 1H RUN 6WDWH 2IILFH RI
,QGLJHQW /HJDO 6HUYLFHV ,/6 FUHDWHG LQ XQGHU ([HFXWLYH /D DFFHSWHG WKH

UHVSRQVLELOLW RI RUNLQJ LWK WKH SDUWLHV WR LPSOHPHQW WKH 6HWWOHPHQW

)RFXVLQJ VSHFLILFDOO RQ ILQDQFLDO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO LQ FULPLQDO FDVHV 6HFWLRQ
9, RI WKH 6HWWOHPHQW UHTXLUHV WKDW ,/6 LVVXH FULWHULD DQG SURFHGXUHV WR JXLGH FRXUWV LQ FRXQWLHV

RXWVLGH RI 1H RUN &LW LQ GHWHUPLQLQJ KHWKHU D SHUVRQ LV HOLJLEOH IRU 0DQGDWHG
5HSUHVHQWDWLRQ 7KH 6HWWOHPHQW SUHVFULEHV WKDW DW D PLQLPXP WKH FULWHULD DQG SURFHGXUHV VKDOO

SURYLGH WKDW

�
'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

6XEVHTXHQWO ILYH FRXQWLHV HUH LQFOXGHG DV GHIHQGDQWV WR WKLV OD VXLW 2QRQGDJD 2QWDULR 6FKX OHU

6XIIRON DQG :DVKLQJWRQ

UUHOO DUUL J Y 7KH WDWH RI 1H RUN ,QGH[ 1R $PHQGHG &ODVV $FWLRQ &RPSODLQW DW

DYDLODEOH DW KWWS Q FOX RUJ ILOHV $PHQGHG &ODVV $FWLRQ &RPSODLQW SGI

7KLV LV WKH GHILQLWLRQ RI 0DQGDWHG 5HSUHVHQWDWLRQ DV VHW IRUWK LQ WKH 6HWWOHPHQW HH 6HWWOHPHQW ,,

HH 6HWWOHPHQW SS VHH DOVR ([KLELW $ RI WKH 6HWWOHPHQW
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� HOLJLELOLW GHWHUPLQDWLRQV VKDOO EH PDGH SXUVXDQW WR ULWWHQ FULWHULD
� FRQILGHQWLDOLW VKDOO EH PDLQWDLQHG IRU DOO LQIRUPDWLRQ VXEPLWWHG IRU SXUSRVHV

RI DVVHVVLQJ HOLJLELOLW
� DELOLW WR SRVW ERQG VKDOO QRW EH FRQVLGHU HG VXIILFLHQW VWDQGLQJ DORQH WR

GHQ HOLJLELOLW
� HOLJLELOLW GHWHUPLQDWLRQV VKDOO WDNH LQWR DFFRXQW WKH DFWXDO FRVW RI UHWDLQLQJ D

SULYDWH DWWRUQH LQ WKH UHOHYDQW MXULVGLFWLRQ IRU WKH FDWHJRU RI FULPH FKDUJHG
� LQFRPH QHHGHG WR PHHW WKH UHDVRQDEOH OLYLQJ H[SHQVHV RI WKH DSSOLFDQW DQG

DQ GHSHQGHQW PLQRUV LWKLQ KLV RU KHU LPPHGLDWH IDPLO RU GHSHQGHQW
SDUHQW RU VSRXVH VKRXOG QRW EH FRQVLGHUHG DYDLODEOH IRU SXUSRVHV RI

GHWHUPLQLQJ HOLJLELOLW DQG
� R QHUVKLS RI DQ DXWRPRELOH VKRXOG QRW EH FRQVLGHUHG VXIILFLHQW VWDQGLQJ

DORQH WR GHQ HOLJLELOLW KHUH WKH DXWRPRELOH LV QHFHVVDU IRU WKH DSSOLFDQW
WR PDLQWDLQ KLV RU KHU HPSOR PHQW

,Q DGGLWLRQ WR WKHVH SUHVFULSWLRQV WKH 6HWWOHPHQW UHTXLUHV WKDW ,/6 FRQVLGHU WKH IROOR LQJ LQ

HVWDEOLVKLQJ FULPLQDO FRXUW HOLJLELOLW FULWHULD DQG SURFHGXUHV

� KHWKHU VFUHHQLQJ IRU HOLJLELOLW VKRXOG EH SHUIRUPHG E WKH SULPDU
SURYLGHU RI 0DQGDWHG 5HSUHVHQWDWLRQ LQ WKH FRXQW

� KHWKHU SHUVRQV KR UHFHLYH SXEOLF EHQHILWV FDQQRW SRVW ERQG UHVLGH LQ
FRUUHFWLRQDO RU PHQWDO KHDOWK IDFLOLWLHV RU KDYH LQFRPHV EHOR D IL[HG

PXOWLSOH RI WKH IHGHUDO SRYHUW JXLGHOLQHV VKRXOG EH GHHPHG SUHVXPHG
HOLJLEOH DQG EH UHSUHVHQWHG E SXEOLF GHIHQVH FRXQVHO XQWLO WKDW UHSUHVHQWDWLRQ

LV DLYHG RU D GHWHUPLQDWLRQ LV PDGH WKDW WKH DUH DEOH WR DIIRUG SULYDWH
FRXQVHO

� KHWKHU D QRQ OLTXLG DVVHWV DQG E LQFRPH DQG DVVHWV RI IDPLO PHPEHUV
VKRXOG EH FRQVLGHUHG DYDLODEOH IRU SXUSRVHV RI GHWHUPLQLQJ HOLJLELOLW

� KHWKHU GHEWV DQG RWKHU ILQDQFLDO REOLJDWLRQV VKRXOG EH FRQVLGHUHG LQ
GHWHUPLQLQJ HOLJLELOLW

� KHWKHU R QHUVKLS RI D KRPH DQG R QHUVKLS RI DQ DXWRPRELOH RWKHU WKDQ DQ
DXWRPRELOH QHFHVVDU IRU WKH DSSOLFDQW WR PDLQWDLQ KLV RU KHU HPSOR PHQW

VKRXOG EH FRQVLGHUHG VXIILFLHQW VWDQGLQJ DORQH WR GHQ HOLJLELOLW DQG
� KHWKHU WKHUH VKRXOG EH D SURFHVV IRU DSSHDOLQJ DQ GHQLDO RI HOLJLELOLW DQG

QRWLFH RI WKDW SURFHVV VKRXOG EH SURYLGHG WR DQ SHUVRQ GHQLHG FRXQVHO

,/ XWKRULW D G 2EOL DWLR WR ,VVXH )L D FLDO (OL LELOLW WD GDUGV

,Q DFFRUGDQFH LWK WKH UUHOO DUUL J VHWWOHPHQW LQ ,/6 ILUVW LVVXHG FULWHULD DQG
SURFHGXUHV IRU GHWHUPLQLQJ DVVLJQHG FRXQVHO HOLJLELOLW IRU FULPLQDO FDVHV RQO DQG RQO LQ

FRXQWLHV RXWVLGH RI 1H RUN &LW R HYHU ,/6¶ DXWKRULW WR LVVXH DVVLJQHG FRXQVHO

�
6HWWOHPHQW 9, %

,G

1H RUN 6WDWH 2IILFH RI ,QGLJHQW /HJDO 6HUYLFHV &ULWHULD D G 3URFHG UHV IRU HWHUPL L J VVLJ HG

&R VHO (OLJLELOLW ODFNOHWWHU LWK &RPPH WDU $SULO DYDLODEOH DW
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HOLJLELOLW VWDQGDUGV GHULYHV QRW MXVW IURP WKH 6HWWOHPHQW EXW DOVR IURP ,/6¶ LPSOHPHQWLQJ
VWDWXWH 6SHFLILFDOO ([HFXWLYH /D F DXWKRUL]HV ,/6 WR HVWDEOLVK FULWHULD DQG

SURFHGXUHV WR JXLGH FRXUWV LQ GHWHUPLQLQJ KHWKHU D SHUVRQ LV HOLJLEOH IRU UHSUHVHQWDWLRQ LQ
FULPLQDO FDVHV DQG FHUWDLQ IDPLO PDWWHUV DV GHOLQHDWHG LQ DUWLFOH % RI WKH &RXQW /D 7KH

([HFXWLYH /D DOVR DXWKRUL]HV ,/6 WR FROOHFW LQIRUPDWLRQ DQG GDWD UHJDUGLQJ DVVLJQHG FRXQVHO
HOLJLELOLW GHWHUPLQDWLRQV

,Q ,/6 QRWHG LWV LQWHQW WR LVVXH VHSDUDWH 6WDQGDUGV UHODWLQJ VSHFLILFDOO WR ILQDQFLDO

HOLJLELOLW IRU IDPLO FRXUW PDQGDWHG UHSUHVHQWDWLRQ LQ FRPSOLDQFH LWK LWV VWDWXWRU GXW XQGHU
([HFXWLYH /D F $V IXUWKHU GRFXPHQWHG E WKH LQIRUPDWLRQ UHFHLYHG WKURXJK SXEOLF

KHDULQJV KHOG LQ ULWWHQ FRPPHQWDU DQG VXUYH V DV HOO DV WKRURXJK DQDO VLV RI WKH
RULJLQDO FULWHULD DQG SURFHGXUHV ,/6 KDV GHWHUPLQHG WKDW DV KHUHLQ UHYLVHG WKH VWDQGDUGV LVVXHG

LQ DUH DSSURSULDWHO DSSOLFDEOH WR DOO PDQGDWHG UHSUHVHQWDWLRQ 7KXV VHSDUDWH VWDQGDUGV DUH
QRW QHFHVVDU IRU GHWHUPLQLQJ HOLJLELOLW IRU DVVLJQHG FRXQVHO LQ IDPLO FRXUW FDVHV

7KH URFHVV ,/ VHG WR HYHORS 7KHVH (OL LELOLW WD GDUGV

� 5HYLH RI H[LVWL J UHSRUWV HOLJLELOLW J LGHOL HV SURIHVVLR DO VWD GDUGV D G FDVH OD

,/6 LQLWLDWHG WKH SURFHVV RI GHYHORSLQJ WKHVH HOLJLELOLW GHWHUPLQDWLRQ FULWHULD DQG SURFHGXUHV E

UHYLH LQJ QDWLRQDO DQG VWDWH VSHFLILF UHVHDUFK RQ SURFHGXUHV FULWHULD DQG JXLGHOLQHV IRU
GHWHUPLQLQJ HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO SURIHVVLRQDO DQG HWKLFDO VWDQGDUGV DQG

JXLGHOLQHV DQG FDVH OD 7KH UHVXOWV RI WKLV UHVHDUFK DUH FLWHG WKURXJKRXW WKH FRPPHQWDU WKDW
DFFRPSDQLHV HDFK FULWHULRQ DQG SURFHGXUH EXW VRPH GRFXPHQWV PHULW KLJKOLJKWLQJ )LUVW DUH WKH

JXLGHOLQHV SURPXOJDWHG E WKH %UHQQDQ &HQWHU IRU -XVWLFH HQWLWOHG (OLJLEOH IRU - VWLFH

LGHOL HV IRU SSRL WL J HIH VH &R VHO KHUHLQDIWHU WKH %UHQQDQ &HQWHU *XLGHOLQHV ,Q

WKHVH JXLGHOLQHV WKH %UHQQDQ &HQWHU QRWHV WKDW QHLWKHU WKH 6XSUHPH &RXUW QRU DQ RWKHU
VRXUFH KDV GHWDLOHG KR FRPPXQLWLHV VKRXOG GHWHUPLQH KR FDQ DIIRUG FRXQVHO 'UD LQJ

XSRQ EHVW SUDFWLFHV IURP DFURVV WKH QDWLRQ WKH %UHQQDQ &HQWHU VHWV IRUWK D VHULHV RI
UHFRPPHQGHG JXLGHOLQHV IRU GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO

:KLOH WKH %UHQQDQ &HQWHU *XLGHOLQHV DUH QDWLRQDO LQ VFRSH IRU 1H RUN 6WDWH VSHFLILF

LQIRUPDWLRQ DQG JXLGDQFH ,/6 WXUQHG WR D )HEUXDU 0HPRUDQGXP ULWWHQ E 5LFKDUG -
&RPLVNH WKHQ 'LUHFWRU RI WKH 7KLUG -XGLFLDO 'HSDUWPHQW HQWLWOHG $VVLJQPHQW RI $WWRUQH V WR

5HSUHVHQW ,QGLYLGXDOV KR DUH )LQDQFLDOO 8QDEOH WR 2EWDLQ &RXQVHO 7KLV 0HPRUDQGXP DV
SUHSDUHG DW WKH GLUHFWLRQ RI DUROG ( .RUHPDQ WKHQ 3UHVLGLQJ -XVWLFH RI WKH $SSHOODWH 'LYLVLRQ

7KLUG -XGLFLDO 'HSDUWPHQW DQG LWV JXLGHOLQHV HUH LQWHQGHG WR DSSO WKURXJKRXW WKH 7KLUG
-XGLFLDO 'HSDUWPHQW 7KH 0HPRUDQGXP EHJLQV LWK WKH SULQFLSOH WKDW I LQDQFLDO LQDELOLW WR

DIIRUG FRXQVHO LV QRW V QRQ PRXV LWK GHVWLWXWLRQ RU D WRWDO DEVHQFH RI PHDQV 1RU DUH WKH

�
KWWSV LOV Q JRY ILOHV XUUHOO

DUULQJ (OLJLELOLW )LQDO (OLJLELOLW 6WDQGDUGV (OLJLELOLW &ULWHULD DQG 3URFHGXUHV
),1$/ )8// $SULO SGI

([HFXWLYH /D E YLLL

,/6 &ULWHULD DQG 3URFHGXUHV

%UHQQDQ &HQWHU *XLGHOLQHV V SUD DW
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VWDQGDUGV XVHG WR GHWHUPLQH LQGLJHQF IRU RWKHU SXUSRVHV FRQWUROOLQJ 7KH JXLGHOLQHV VHW IRUWK
LQ WKH 0HPRUDQGXP KROG WUXH WR WKLV SULQFLSOH DQG IRU WKDW UHDVRQ KDYH VHUYHG DV DQ

LPSRUWDQW UHVRXUFH IRU ,/6¶ 6WDQGDUGV ,Q D VLPLODU YHLQ ,/6 IRXQG KHOSIXO D 0HPRUDQGXP
ULWWHQ E RQ -RVHSK 0 /DXULD WKHQ $GPLQLVWUDWLYH -XGJH RI WKH 1H RUN &LW )DPLO

&RXUW HQWLWOHG 8QLIRUP &ULWHULD IRU $VVLJQPHQW RI &RXQVHO DQG (OLJLELOLW )RUP KLFK VHWV
RXW JXLGHOLQHV IRU DVVLJQPHQW RI FRXQVHO WR DGXOWV LQ 1H RUN &LW )DPLO &RXUW LQFOXGLQJ

HVWDEOLVKPHQW RI SUHVXPSWLYH HOLJLELOLW IRU DVVLJQHG FRXQVHO DW RI WKH IHGHUDO SRYHUW
JXLGHOLQHV

,/6 DOVR ORRNHG WR WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ¶V UHSRUW HWHUPL L J

(OLJLELOLW IRU SSRL WHG &R VHO L 1H RUN WDWH 5HSRUW IURP WKH 3 EOLF HIH VH DFN S

&H WHU KHUHLQDIWHU 1 6'$ UHSRUW 7KH LQIRUPDWLRQ WKDW ,/6 OHDUQHG IURP VXUYH V DQG

SXEOLF KHDULQJV GLVFXVVHG QH[W KLJKOLJKWV WKDW 1 6'$¶V UHSRUW LV MXVW DV UHOHYDQW WRGD DV LW
DV W HQW HDUV DJR 1 6'$ VXSSOHPHQWHG LWV UHSRUW LWK D ULWWHQ VWDWHPHQW VXEPLWWHG

WR ,/6 LQ $XJXVW ,Q WKLV VWDWHPHQW 1 6'$ VHWV IRUWK D VHULHV RI UHFRPPHQGDWLRQV IRU
GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO $GGLWLRQDOO ,/6 GUH XSRQ QDWLRQDO

VWDQGDUGV UHJDUGLQJ FULPLQDO GHIHQVH LWK D SDUWLFXODU IRFXV RQ WKH IROOR LQJ WKH $PHULFDQ %DU
$VVRFLDWLRQ $%$ 7H 3UL FLSOHV RI D 3 EOLF HIH VH HOLYHU VWHP $%$ WD GDUGV

IRU &ULPL DO - VWLFH 3URYLGL J HIH VH HUYLFHV UG HG DQG WKH 1DWLRQDO /HJDO $LG DQG
'HIHQGHU $VVRFLDWLRQ LGHOL HV IRU HJDO HIH VH VWHPV L WKH LWHG WDWHV

6SHFLILF WR ILQDQFLDO HOLJLELOLW IRU DVVLJQHG FRXQVHO LQ IDPLO PDWWHUV ,/6 UHYLH HG WKH

)LQDO 5HSRUW RI WKH 1H RUN 6WDWH %DU $VVRFLDWLRQ¶V 7DVN )RUFH RQ )DPLO &RXUW DQG WKH
,QWHULP 5HSRUW WR &KLHI -XGJH 'L)LRUH LVVXHG E WKH 2IILFH RI &RXUW $GPLQLVWUDWLRQ¶V

&RPPLVVLRQ RQ 3DUHQWDO /HJDO 5HSUHVHQWDWLRQ %RWK UHSRUWV DPSOLI WKH H[WHQW WR KLFK OLWLJDQWV
DUH LQDSSURSULDWHO GHQLHG DVVLJQHG FRXQVHO GXH WR WKH ODFN RI VWDWH LGH VWDQGDUGV IRU

GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW LQ IDPLO FRXUW SURFHHGLQJV

� UYH V RI &R UWV D G 3URYLGHUV

,Q LWK WKH DVVLVWDQFH RI WKH 2IILFH RI &RXUW $GPLQLVWUDWLRQ WKH 1H RUN 6WDWH
0DJLVWUDWHV $VVRFLDWLRQ DQG WKH 1H RUN 6WDWH $VVRFLDWLRQ RI &RXQWLHV ,/6 FRQGXFWHG DQ RQ

OLQH VXUYH RI D UHSUHVHQWDWLYH VDPSOH RI FLW DQG FRXQW FRXUWV SUHVLGHQWV RI FRXQW PDJLVWUDWHV
DVVRFLDWLRQV DQG SURYLGHUV RI SXEOLF GHIHQVH VHUYLFHV LQ HDFK RI WKH ILIW VHYHQ FRXQWLHV RXWVLGH

1H RUN &LW RQ WKH SURFHGXUHV DQG FULWHULD XVHG WR GHWHUPLQH HOLJLELOLW IRU DVVLJQPHQW RI
FRXQVHO 6XUYH UHVSRQGHQWV HUH DOVR DVNHG IRU FRSLHV RI ULWWHQ LQVWUXPHQWV VXFK DV

DSSOLFDWLRQ IRUPV RU ILQDQFLDO JXLGHOLQHV XVHG LQ GHWHUPLQLQJ HOLJLELOLW $SSHQGL[ $ GHWDLOV
WKH QXPEHU RI UHVSRQVHV DQG IRUPV ,/6 UHFHLYHG DQG IURP KLFK FRXQWLHV

,/6 XQGHUWRRN D VLPLODU SURFHVV UHJDUGLQJ WKH SURFHGXUHV DQG FULWHULD XVHG WR GHWHUPLQH

HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO LQ IDPLO FRXUW %HW HHQ -XO DQG 6HSWHPEHU LWK WKH

�
$YDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

HH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ¶V 6WDWHPHQW RQ WKH &ULWHULD DQG 3URFHGXUHV IRU 'HWHUPLQLQJ
(OLJLELOLW LQ 1H RUN 6WDWH VXEPLWWHG WR ,/6 RQ $XJXVW KHUHLQDIWHU 1 6'$
6WDWHPHQW DQG DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV
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DVVLVWDQFH RI WKH 2IILFH RI &RXUW $GPLQLVWUDWLRQ ,/6 VXUYH HG SDUHQWDO UHSUHVHQWDWLRQ SURYLGHUV
DV HOO DV IDPLO FRXUW MXGJHV DQG DGPLQLVWUDWRUV LQ HDFK MXGLFLDO GLVWULFW DQG HDFK FRXQW (DFK

JURXS DV DVNHG WKH VDPH TXHVWLRQV DQG VXUYH UHVSRQGHQWV HUH DVNHG IRU FRSLHV RI ULWWHQ
LQVWUXPHQWV XVHG LQ GHWHUPLQLQJ HOLJLELOLW

� 3 EOLF HDUL JV

,Q -XO DQG $XJXVW ,/6 FRQGXFWHG D VHULHV RI HLJKW SXEOLF KHDULQJV UHJDUGLQJ WKH HOLJLELOLW

GHWHUPLQDWLRQ SURFHVVHV LQ FULPLQDO FDVHV XVHG LQ WKH ILIW VHYHQ FRXQWLHV RXWVLGH RI 1H RUN
&LW KHUHLQDIWHU SXEOLF KHDULQJV 6LPLODUO LQ 0D -XQH -XO DQG $XJXVW ,/6 KHOG

SXEOLF KHDULQJV DQG VROLFLWHG ULWWHQ FRPPHQWDU VSHFLILFDOO DERXW ILQDQFLDO HOLJLELOLW IRU WKH
DVVLJQPHQW RI FRXQVHO LQ IDPLO FRXUW PDWWHUV 7KH QRWLFH IRU WKH FULPLQDO FRXUW KHDULQJV

DQG WKH QRWLFH IRU WKH ,/6 IDPLO FRXUW HOLJLELOLW KHDULQJV DUH DWWDFKHG DV $SSHQGL[ %
7KHVH KHDULQJV HOLFLWHG D HDOWK RI LQIRUPDWLRQ IURP D YDULHW RI VWDNHKROGHUV LQFOXGLQJ

SURYLGHUV RI PDQGDWHG UHSUHVHQWDWLRQ MXGJHV PDJLVWUDWHV FRXQW RIILFLDOV SURYLGHUV RI FLYLO
OHJDO VHUYLFHV SHRSOH KR KDG IDFHG FULPLQDO FKDUJHV RU KR KDG FDVHV LQ IDPLO FRXUW DQG

RWKHU SHRSOH KR KDYH RSLQLRQV DERXW WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV $WWDFKHG DV
$SSHQGL[ & LV D OLVW RI WKH LQGLYLGXDOV KR WHVWLILHG DW HDFK SXEOLF KHDULQJ DQG D OLVW RI WKRVH

LQGLYLGXDOV DQG RUJDQL]DWLRQV WKDW SURYLGHG ULWWHQ VXEPLVVLRQV DW ERWK VHWV RI KHDULQJV

7KHVH VXUYH V DQG SXEOLF KHDULQJV KHOSHG ,/6 EHWWHU XQGHUVWDQG WKH FXUUHQW VWDWH RI WKH HOLJLELOLW
GHWHUPLQDWLRQ SURFHVVHV IRU FULPLQDO DQG IDPLO FRXUW PDQGDWHG UHSUHVHQWDWLRQ DFURVV 1H RUN

6WDWH DQG LQ VR GRLQJ KLJKOLJKWHG WKH QHHG IRU XQLIRUP ULWWHQ VWDQGDUGV 7KH LQIRUPDWLRQ
OHDUQHG IURP ERWK WKH VXUYH V DQG WKH SXEOLF KHDULQJV LV RXWOLQHG LQ WKH UHSRUW WKDW DFFRPSDQLHG

WKH VWDQGDUGV HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI

& UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W KHUHLQDIWHU

,/6 &ULPLQDO &RXUW 6WXG 0DQ RI WKH UHFRPPHQGDWLRQV VXEPLWWHG GXULQJ WKH SXEOLF
KHDULQJV KDYH EHHQ LQFRUSRUDWHG LQWR WKHVH 6WDQGDUGV

� 7KHPHV WKDW HPHUJHG IURP WKH V UYH V DSSOLFDWLR V D G S EOLF KHDUL JV

6HYHUDO LPSRUWDQW WKHPHV HPHUJHG GXULQJ ,/6¶ LQIRUPDWLRQ JDWKHULQJ SURFHVV 7KH LQFOXGH WKH

IROOR LQJ

L � 7 H HH U L U LW WU S UH 0DQ SXEOLF KHDULQJ SDUWLFLSDQWV GLVFXVVHG WKH
LQFRQVLVWHQF DQG RSDFLW LQ WKH FXUUHQW DVVLJQHG FRXQVHO HOLJLELOLW GHWHUPLQDWLRQ SURFHVVHV

DQG WKXV WKH QHHG IRU XQLIRUP FRQVLVWHQW HDVLO XQGHUVWDQGDEOH DQG WUDQVSDUHQW DVVLJQHG
FRXQVHO 6WDQGDUGV 3DUWLFLSDQWV DOVR VWDWHG WKDW DOWKRXJK WKH HOLJLELOLW JXLGHOLQHV VKRXOG

DSSO VWDWH LGH WKH VKRXOG KRQRU MXULVGLFWLRQDO GLIIHUHQFHV

LL � 7 H HH U L WH L W U L OO WH UHSUH H W WL H :ULWWHQ
VXEPLVVLRQV SXEOLF KHDULQJ WHVWLPRQ DQG VXUYH UHVSRQVHV VXEPLWWHG WR ,/6 LQ

UHJDUGLQJ IDPLO FRXUW HOLJLELOLW UHYHDOHG RYHU KHOPLQJ VXSSRUW IRU DSSO LQJ WKH VDPH
VWDQGDUGV LQ IDPLO FRXUW DQG FULPLQDO FRXUW HOLJLELOLW GHWHUPLQDWLRQV 0DQ LWQHVVHV

HPSKDVL]HG WKH QHHG IRU XQLIRUP DQG FRQVLVWHQWO DSSOLHG JXLGHOLQHV WR HQVXUH WKDW DGXOW
IDPLO FRXUW OLWLJDQWV DUH QRW LQDSSURSULDWHO GHQLHG DFFHVV WR FRXQVHO KHQ WKH DUH XQDEOH
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WR DIIRUG HIIHFWLYH UHSUHVHQWDWLRQ $V RQH LWQHVV URWH ,W FDQQRW EH VDLG WKDW WKH ULJKW WR
WKH FXVWRG RI RQH¶V FKLOG WKH SRVVLELOLW RI LQFDUFHUDWLRQ RQ D LOOIXO YLRODWLRQ RI VXSSRUW RU

WKH WHUPLQDWLRQ RI RQH¶V SDUHQWDO ULJKWV LV DQ OHVV VLJQLILFDQW WKDQ WKH UHVXOW RI D FULPLQDO
FRQYLFWLRQ 7KH GLVSDULW EHW HHQ HOLJLELOLW VWDQGDUGV OHDYHV PDQ SRWHQWLDO LQGLJHQW FOLHQWV

XQUHSUHVHQWHG LQ IDPLO FRXUW (PSKDVL]LQJ WKDW LPSRUWDQW OLEHUW LQWHUHVWV DUH LQYROYHG
LQ )DPLO &RXUW DV WKH DUH LQ FULPLQDO PDWWHUV 1 6'$ XUJHG WKDW ,/6 DSSO WKH VDPH

WKRURXJK DQG GHWDLOHG VWDQGDUGV RI HOLJLELOLW WR )DPLO &RXUW WKDW DUH SURYLGHG LQ WKH ,/6
&ULWHULD DQG 3URFHGXUHV IRU 'HWHUPLQLQJ $VVLJQHG &RXQVHO (OLJLELOLW SURYLGH

FRPPHQWDU DV QHHGHG WR H[SODLQ WKHLU XVH LQ WKLV VHWWLQJ DQG VHW IRUWK KDW IH LI DQ
DGGLWLRQDO RU GLIIHUHQW FULWHULD DQG SURFHGXUHV DUH DUUDQWHG ,QGHHG WKH SXEOLF KHDULQJV

UHYHDOHG WKDW DV RI VRPH FRXQWLHV HUH DOUHDG DSSO LQJ WKH FULPLQDO FRXUW VWDQGDUGV
WR IDPLO FRXUW FDVHV $V RQH LWQHVV H[SODLQHG

7R GR RWKHU LVH RXOG KDYH EHHQ WKH VRXUFH RI PXFK FRQIXVLRQ DV HOO DV

SRWHQWLDOO DEVXUG RXWFRPHV )RU H[DPSOH D FOLHQW FRXOG IDFH D UHODWLYHO PLQRU
PLVGHPHDQRU FKDUJH VXFK DV DJJUDYDWHG XQOLFHQVHG RSHUDWLRQ UG GHJUHH $82

DQG EH HOLJLEOH IRU DQ DVVLJQHG DWWRUQH %XW WKH VDPH FOLHQW FRXOG IDFH WKH ULVN RI
ORVLQJ FXVWRG RI WKHLU FKLOG LQ DQ $UWLFOH FKLOG SURWHFWLYH FDVH DQG QRW EH

HOLJLEOH IRU DVVLJQHG FRXQVHO XQGHU D PRUH VWULQJHQW ILQDQFLDO VWDQGDUG 2U WKHUH
PLJKW EH FULPLQDO FKDUJHV DJDLQVW D FOLHQW DV HOO DV D FXVWRG RU IDPLO RIIHQVH

SHWLWLRQ DULVLQJ RXW RI WKH VDPH IDFWV ,W RQO IROOR V WKDW UHSUHVHQWDWLRQ VKRXOG
H[WHQG WR DOO WKH LQWHUUHODWHG FDVHV

LLL � 7 H UUH W W U U L H W HO 6HYHUDO KHDULQJ SDUWLFLSDQWV VWDWHG WKDW WKH

WHUP LQGLJHQW LV PLVOHDGLQJ OHDGLQJ WR WKH HUURQHRXV EHOLHI WKDW FRXQVHO VKRXOG EH DVVLJQHG
RQO LI WKH DSSOLFDQW LV LPSRYHULVKHG RU GHVWLWXWH HDULQJ SDUWLFLSDQWV UHPLQGHG ,/6 WKDW WKH

FRUUHFW VWDQGDUG LV LQDELOLW WR SD IRU TXDOLILHG FRXQVHO DQG HIIHFWLYH UHSUHVHQWDWLRQ DQG
WKDW HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO VKRXOG QRW EH FRQIXVHG LWK HOLJLELOLW IRU RWKHU

HQWLWOHPHQWV VXFK DV SXEOLF DVVLVWDQFH

LY � HW HU W H WH SU YL HU O UHH U L H HO HOL L LOLW 7KH
KHDULQJV UHYHDOHG D GLYHUJHQFH RI RSLQLRQ UHJDUGLQJ KHWKHU HDFK FRXQW ¶V SULPDU SURYLGHU

RI PDQGDWHG UHSUHVHQWDWLRQ VKRXOG KDYH WKH UHVSRQVLELOLW RI VFUHHQLQJ IRU DVVLJQHG FRXQVHO
HOLJLELOLW DQG PDNLQJ DQ LQLWLDO UHFRPPHQGDWLRQ WR WKH FRXUW 2YHUDOO D PDMRULW RI WKH

KHDULQJ SDUWLFLSDQWV KR DGGUHVVHG WKLV LVVXH UHFRPPHQGHG WKDW VFUHHQLQJ IRU HOLJLELOLW EH
XQGHUWDNHQ E WKH PDQGDWHG SURYLGHU ,/6¶ VXUYH UHVSRQVHV UHYHDO WKDW LQ FULPLQDO PDWWHUV

LQ D PDMRULW RI FRXQWLHV WKH SURYLGHU RI PDQGDWHG UHSUHVHQWDWLRQ FXUUHQWO KDV WKH VFUHHQLQJ
DQG UHFRPPHQGDWLRQ UHVSRQVLELOLW ,QIRUPDWLRQ JDWKHUHG E ,/6 LQGLFDWHV WKDW LQ IDPLO

�
:ULWWHQ VXEPLVVLRQ RI 5REHUW &RQYLVVDU (ULH &RXQW $VVLJQHG &RXQVHO 3ODQ $GPLQLVWUDWRU

:ULWWHQ VXEPLVVLRQ RI 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ

:ULWWHQ VXEPLVVLRQ RI %DUEDUD .HOOH $OOHJDQ &RXQW 3XEOLF 'HIHQGHU ,/6 )DPLO &RXUW (OLJLELOLW
HDULQJV
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FRXUW ILQDQFLDO HOLJLELOLW GHWHUPLQDWLRQV DUH PRUH RIWHQ PDGH E MXGJHV RU RWKHU MXGLFLDO
RIILFHUV

Y � 7 H HH U H UO UHH L SU H W HWHU L H T OL L WL U L H HO W

H UH H W HO LO UW OLWL W H UH W HLU LU W SSH U H L UW

1XPHURXV LWQHVVHV XUJHG DGRSWLRQ RI D SUHTXDOLILFDWLRQ SURFHVV WR HQVXUH WKDW SDUWLHV FDQ

DUULYH DW WKH ILUVW DSSHDUDQFH DIWHU VHUYLFH LV FRPSOHWH LWK D SUH GHWHUPLQDWLRQ RI WKHLU
ILQDQFLDO HOLJLELOLW IRU DVVLJQHG FRXQVHO :LWQHVVHV XUJHG WKDW SRWHQWLDO OLWLJDQWV VKRXOG EH

DEOH WR DSSO IRU DVVLJQHG FRXQVHO VHUYLFHV SULRU WR SUHSDULQJ D SHWLWLRQ RU SULRU WR D ILUVW
DSSHDUDQFH LQ UHVSRQVH WR D SHWLWLRQ ILOHG DJDLQVW WKHP )RU H[DPSOH RQH LWQHVV

UHFRPPHQGHG WKH GHYHORSPHQW RI DQ V VWHP HOHFWURQLF RU RWKHU LVH WKDW HQFRXUDJHV D
IDVWHU DQG HDUOLHU GHWHUPLQDWLRQ RI HOLJLELOLW (DUOLHU GHWHUPLQDWLRQV RXOG DOOR IRU HDUOLHU

DVVLJQPHQWV (DUOLHU DVVLJQPHQWV RXOG DOOR IRU PRUH WLPH WR SUHSDUH IRU FRXUW
DSSHDUDQFHV SURYLGH EHWWHU FRQVXOWDWLRQV DQG OHDG WR PRUH SURGXFWLYH LQLWLDO FRXUW

DSSHDUDQFHV

YL � 7 H H SUH SWL HOL L LOLW 0RVW KHDULQJ SDUWLFLSDQWV KR DGGUHVVHG WKLV LVVXH
VWDWHG WKDW XVH RI HOLJLELOLW SUHVXPSWLRQV LV DQ HIIHFWLYH PHDQV RI HIILFLHQWO VFUHHQLQJ IRU

DVVLJQHG FRXQVHO HOLJLELOLW DQG WKDW HOLJLELOLW SUHVXPSWLRQV DUH DOUHDG EHLQJ XVHG LQ WKHLU
MXULVGLFWLRQV 7KH WHVWLPRQ LV FRUURERUDWHG E WKH VXUYH UHVSRQVHV KLFK UHYHDO WKDW WKH

PRVW RIWHQ XVHG SUHVXPSWLRQV DUH D LQFRPH JXLGHOLQHV DV JDXJHG E D PXOWLSOH RI WKH
)HGHUDO 3RYHUW *XLGHOLQHV E UHFHLSW RI QHHG EDVHG SXEOLF EHQHILWV DQG F LQFDUFHUDWLRQ

LQ D FRUUHFWLRQDO IDFLOLW RU FRQILQHPHQW WR D PHQWDO KHDOWK IDFLOLW

,GLRPDWLF WR IDPLO FRXUW UHSUHVHQWDWLRQ WKH KHDULQJV UHYHDOHG VLJQLILFDQW VXSSRUW IRU D
SUHVXPSWLRQ RI HOLJLELOLW IRU SDUHQWV IDFLQJ WKH SRWHQWLDO ORVV RI WKHLU FKLOGUHQ WR VWDWH

FXVWRG DV D UHVXOW RI DOOHJDWLRQV RI FKLOG PDOWUHDWPHQW DEXVH RU QHJOHFW DV UHFRPPHQGHG
E WKH 8QLILHG &RXUW 6 VWHP¶V 'L)LRUH &RPPLVVLRQ :LWQHVVHV XUJHG WKDW GXH WR WKH

FRPSOH[LW RI WKHVH PDWWHUV DQG WKH FULWLFDO LPSRUWDQFH RI SUHVHUYLQJ SDUHQWV¶ OLPLWHG
UHVRXUFHV IRU WKH VXSSRUW DQG FDUH IRU WKHLU FKLOGUHQ HOLJLELOLW GHWHUPLQDWLRQV LQ FKLOG

SURWHFWLYH FDVHV QRW EH EDVHG VROHO XSRQ D SDUHQW¶V LQFRPH ,QGHHG ,/6¶ VXUYH RI MXGJHV
DQG WHVWLPRQ RI SURYLGHUV UHYHDOHG WKDW D SUHVXPSWLRQ RI HOLJLELOLW LQ FKLOG SURWHFWLYH FDVHV

LV UHODWLYHO FRPPRQ WR HQVXUH WKDW SDUHQWV KDYH DFFHVV WR FRXQVHO DW HYHU FULWLFDO VWDJH RI
WKHVH SURFHHGLQJV

YLL � H L H L HOL H L HWHU L L HOL L LOLW 7KH VXUYH UHVSRQVHV VKR HG WKDW

D PDMRULW RI MXULVGLFWLRQV XVHG D PXOWLSOH RI WKH )HGHUDO 3RYHUW *XLGHOLQHV )3* LQ
DVVHVVLQJ KHWKHU D SHUVRQ DV HOLJLEOH IRU DQ DSSRLQWPHQW RI FRXQVHO LWK VRPH FRXQWLHV

XVLQJ D OR HU PXOWLSOH DQG D JUHDWHU QXPEHU RI FRXQWLHV XVLQJ D KLJKHU PXOWLSOH 7KH KHDULQJ
SDUWLFLSDQWV KR DGGUHVVHG WKLV LVVXH GXULQJ WKH KHDULQJV WHQGHG WR DJUHH WKDW LW PDNHV

�
HH H J 7HVWLPRQ RI 1DQF 6 (ULFNVRQ ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF HDULQJ -XO

H[SODLQLQJ WKDW LQ 1H RUN &LW ILQDQFLDO HOLJLELOLW GHFLVLRQV LQ IDPLO FRXUW DUH JHQHUDOO PDGH E
WKH MXGJH RU RWKHU MXGLFLDO RIILFHU DVNLQJ WKH OLWLJDQW TXHVWLRQV DERXW KHU LQFRPH DQG DVVHWV WKH DUH QRW

KDQGOHG E D VHSDUDWH RIILFH LWKLQ WKH )DPLO &RXUW RU DQRWKHU DJHQF

:ULWWHQ VXEPLVVLRQ RI -RHO 6HUUDQR 6HFRQG 'HSDUWPHQW $VVLJQHG &RXQVHO 3DQHO
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VHQVH WR XVH D PXOWLSOH RI WKH )3* IRU GHWHUPLQLQJ SUHVXPSWLYH HOLJLELOLW WKRXJK PRVW
VWDWHG WKDW D PXOWLSOH RI WKH )3* LV WRR OR 5HFRPPHQGDWLRQV IRU D KLJKHU PXOWLSOH RI

WKH )3* UDQJHG IURP WR 6HYHUDO SDUWLFLSDQWV H[SUHVVHG FRQFHUQ WKDW XVLQJ D
KLJKHU PXOWLSOH RI WKH )3* FRXOG UHVXOW LQ LQFUHDVHG FDVHORDGV IRU SURYLGHUV RI SXEOLF

FULPLQDO GHIHQVH VHUYLFHV

YLLL � L HU WL W LU S UW L H 3HUKDSV WKH JUHDWHVW VRXUFH RI FRQWURYHUV GXULQJ WKH
FULPLQDO FRXUW HOLJLELOLW KHDULQJV DV FRQVLGHUDWLRQ RI WKLUG SDUW LQFRPH LQ GHWHUPLQLQJ

HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO SDUWLFXODUO WKH LQFRPH RI SDUHQWV IRU PLQRU GHIHQGDQWV
5HJDUGLQJ IDPLO FRXUW PDWWHUV LWQHVVHV KLJKOLJKWHG DV SDUWLFXODUO SUREOHPDWLF WKH

FRQVLGHUDWLRQ RI WKH LQFRPH RI VSRXVHV DQG RWKHU KRXVHKROG PHPEHUV 7KH VXUYH
UHVSRQVHV LQGLFDWHG WKDW D PDMRULW RI MXULVGLFWLRQV DVN DERXW DQG FRQVLGHU WKLUG SDUW LQFRPH

GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV R HYHU DPRQJVW WKRVH KR JDYH DQ RSLQLRQ
GXULQJ WKH KHDULQJV PRVW UHFRPPHQGHG DJDLQVW FRQVLGHULQJ WKLUG SDUW LQFRPH

LGHQWLI LQJ WKH SUREOHPV LWK GRLQJ VR DQG OLVWLQJ VHYHUDO UHDVRQV WR VXSSRUW WKHLU
UHFRPPHQGDWLRQV

L[ � L W L L W H L H WL OLW SSOL W L L O L U WL 0DQ KHDULQJ

SDUWLFLSDQWV HPSKDVL]HG WKH LPSRUWDQFH RI PDLQWDLQLQJ WKH FRQILGHQWLDOLW RI WKH DSSOLFDQW¶V
ILQDQFLDO LQIRUPDWLRQ 7KH UHDVRQV UDQJHG IURP HQVXULQJ WKDW WKH SURVHFXWLQJ DWWRUQH GRHV

QRW KDYH DFFHVV WR LQIRUPDWLRQ WKDW FRXOG SRWHQWLDOO LPSOLFDWH WKH DSSOLFDQW LQ D FULPH WR WKH
IHDU WKDW DSSOLFDQWV DQWLFLSDWLQJ GLVFORVXUH DQG WKH UHVXOWDQW HPEDUUDVVPHQW PLJKW

H[DJJHUDWH WKHLU ILQDQFLDO VWDWXV WKHUHE GLPLQLVKLQJ WKHLU FKDQFHV RI EHLQJ GHHPHG HOLJLEOH
0DQ KHDULQJ SDUWLFLSDQWV HPSKDVL]HG WKDW LW LV LPSRVVLEOH WR PDLQWDLQ FRQILGHQWLDOLW KHQ

WKH HOLJLELOLW VFUHHQLQJ LV GRQH LQ RSHQ FRXUW

[ � HW HU SSOL W UH UHT LUH W H U U WWH W HU W H SH OW SHUM U W W H

L U WL SU YL H $PDMRULW RI WKH DSSOLFDWLRQV ,/6 UHYLH HG LQ UHTXLUHG

DSSOLFDQWV WR V HDU RU FHUWLI WR WKH DFFXUDF RI WKH LQIRUPDWLRQ SURYLGHG RU DWWHVW WR LWV
DFFXUDF XQGHU SHQDOW RI SHUMXU 6HYHUDO SDUWLFLSDQWV GXULQJ WKH KHDULQJV VWDWHG WKDW LQ

WKHLU MXULVGLFWLRQ WKLV SUDFWLFH KDG EHHQ GLVFRQWLQXHG WR HQVXUH WKDW SHRSOH GR QRW IDFH
SRVVLEOH SXQLVKPHQW IRU KDYLQJ WR DSSO IRU DVVLJQHG FRXQVHO

[L � HW HU U L SU OH W SSOL W O H UHT LUH W SU H

L L O H W W YHUL W H L U WL W H SSOL WL $ VPDOO QXPEHU RI
KHDULQJ SDUWLFLSDQWV H[SUHVVHG WKH FRQFHUQ WKDW LW LV FRPPRQ IRU DSSOLFDQWV WR PLVUHSUHVHQW

WKHLU ILQDQFLDO VLWXDWLRQ WR HQKDQFH WKH OLNHOLKRRG WKH LOO EH DVVLJQHG FRXQVHO KLOH D
JUHDWHU QXPEHU VWDWHG WKDW LQ WKHLU H[SHULHQFH IUDXG LV QRW FRPPRQ 6RPH SDUWLFLSDQWV QRWHG

WKDW DVNLQJ IRU ILQDQFLDO GRFXPHQWV WR YHULI WKH ILQDQFLDO LQIRUPDWLRQ GLVFORVHG FDQ GHOD WKH
DVVLJQPHQW RI FRXQVHO RU RUVH SUHYHQW DSSOLFDQWV IURP FRPSOHWLQJ WKH DSSOLFDWLRQ SURFHVV

6RPH KHDULQJ SDUWLFLSDQWV UHFRPPHQGHG WKDW YHULI LQJ ILQDQFLDO GRFXPHQWDWLRQ VKRXOG EH
UHTXLUHG RQO KHQ WKHUH LV LQFRPSOHWH ILQDQFLDO LQIRUPDWLRQ RU D UHDVRQ WR EHOLHYH WKDW WKHUH

LV PLVLQIRUPDWLRQ RQ WKH DVVLJQHG FRXQVHO DSSOLFDWLRQ

[LL � 2SS UW LW W UHT H W UH L HU WL U SSH O H L O HOL L LOLW U L H W

HO 'XULQJ WKH FULPLQDO FRXUW HOLJLELOLW KHDULQJV PDQ SURYLGHUV VWDWHG WKDW DSSOLFDQWV
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FRXOG VHHN UHYLH RI D GHQLDO IRU DVVLJQPHQW RI FRXQVHO E DVNLQJ WKH SURYLGHU WR UHFRQVLGHU
E DSSHDOLQJ WR WKH MXGJH RU E GRLQJ ERWK 0RVW SURYLGHUV KR DGGUHVVHG WKLV LVVXH VWDWHG

WKDW WKH QRWLI DSSOLFDQWV RI WKLV ULJKW WR UHYLH RU DSSHDO DW WKH WLPH WKH LQIRUP DSSOLFDQWV
RI WKH GHQLDO UHFRPPHQGDWLRQ WKRXJK D VPDOO QXPEHU VDLG WKH RQO WHOO DSSOLFDQWV RI WKLV

ULJKW LI WKH DSSOLFDQW FRPSODLQV $GGLWLRQDOO KLOH KHDULQJ SDUWLFLSDQWV GLVFXVVHG UHYLH RI
D SURYLGHU¶V LQHOLJLELOLW UHFRPPHQGDWLRQ QR SDUWLFLSDQW VDLG WKDW WKHUH LV D PHDQV E KLFK

WR VHHN LPPHGLDWH UHYLH RI D MXGLFLDO LQHOLJLELOLW GHWHUPLQDWLRQ WKRXJK VRPH LGHQWLILHG D
QHHG IRU VXFK D UHYLH RSSRUWXQLW

&RQYHUVHO DOWKRXJK LQ RQH FRXQW WKH ,/6 SURFHVV IRU DSSHDO GHYHORSHG IRU FULPLQDO FDVHV

DV EHLQJ DSSOLHG LQ IDPLO FRXUW FDVHV E WKH WLPH RI WKH SXEOLF KHDULQJV YLUWXDOO DOO
SURYLGHUV RI IDPLO FRXUW PDQGDWHG UHSUHVHQWDWLRQ KR DGGUHVVHG WKH LVVXH LQGLFDWHG WKDW

WKHUH DV QR SURFHVV IRU DSSOLFDQWV WR DSSHDO D GHQLDO RI DVVLJQHG FRXQVHO LQ IDPLO FRXUW
FDVHV 6XUYH UHVSRQVHV IURP MXGJHV DQG SURYLGHUV LQGLFDWHG WKDW DSSOLFDQWV DUH UDUHO

LQIRUPHG HLWKHU YHUEDOO RU LQ ULWLQJ WKDW WKH FDQ UHTXHVW D UHYLH DQG RU DSSHDO RI D
GHWHUPLQDWLRQ RI LQHOLJLELOLW ,Q VRPH FDVHV KHUH WKH DSSOLFDQW TXHVWLRQV WKH SURYLGHU¶V

LQHOLJLELOLW GHWHUPLQDWLRQ WKH DSSOLFDQW LV W SLFDOO DGYLVHG WKDW WKH FDQ PDNH WKHLU FDVH
WR WKH MXGJH EXW WKDW WKH MXGJH LOO XVXDOO HQGRUVH WKH SURYLGHU¶V GHFLVLRQ

[LLL � H W 7KH SXEOLF KHDULQJ WHVWLPRQ UHYHDOHG WKDW &RXQW /D

G RUGHUV HUH RIWHQ LVVXHG XS IURQW VLPXOWDQHRXVO LWK WKH GHFLVLRQ WR DVVLJQ
FRXQVHO 6RPH KHDULQJ SDUWLFLSDQWV HQGRUVHG WKLV VWDWLQJ WKDW &RXQW /D G FDQ EH

XVHG DV D FRXQWHU EDODQFH WR MXGJHV HUULQJ WR DUGV DVVLJQLQJ FRXQVHO LQ WKDW SURYLGHUV FDQ
VXEVHTXHQWO DVN WKH MXGJH WR LVVXH D UHSD PHQW RUGHU LI LW LV GLVFRYHUHG WKDW WKH GHIHQGDQW

DFWXDOO KDV WKH PHDQV WR SD IRU FRXQVHO 6HYHUDO RWKHU KHDULQJ SDUWLFLSDQWV KR HYHU
DUWLFXODWHG FRQFHUQV DERXW WKH XVH RI &RXQW /D G DQG GHVFULEHG LQVWDQFHV LQ KLFK LW

LV PLVXVHG

&RQVLVWHQW LWK LL DERYH ,/6 KDV UHYLVHG WKH &ULWHULD DQG 3URFHGXUHV IRU GHWHUPLQLQJ
DVVLJQHG FRXQVHO HOLJLELOLW LQ FULPLQDO PDWWHUV LQWR RQH VHW RI 6WDQGDUGV IRU GHWHUPLQLQJ

DVVLJQHG FRXQVHO HOLJLELOLW LQ IDPLO FRXUW DQG FULPLQDO PDWWHUV

7KH FRSH RI WKH 5L KW WR VVL HG RX VHO L ULPL DO 0DWWHUV
�

,W LV FULWLFDO WR FODULI WKH FLUFXPVWDQFHV XQGHU KLFK D SHUVRQ KR FDQQRW DIIRUG WKH FRVWV RI

UHSUHVHQWDWLRQ PXVW EH DVVLJQHG FRXQVHO ,Q LWV UHSRUW WKH 1H RUN 6WDWH &RPPLVVLRQ RQ
-XGLFLDO &RQGXFW QRWHG WKDW VRPH MXGJHV DUH XQD DUH RI WKHLU REOLJDWLRQ WR DVVLJQ FRXQVHO LQ

FHUWDLQ W SHV RI FDVHV VXFK DV FLW FRGH YLRODWLRQV RU RWKHU QRQ WUDIILF YLRODWLRQV SXQLVKDEOH E
LQFDUFHUDWLRQ ,/6¶ SXEOLF KHDULQJV HOLFLWHG WHVWLPRQ UHJDUGLQJ IDLOXUH WR DVVLJQ FRXQVHO QRW

EHFDXVH RI ODFN RI ILQDQFLDO HOLJLELOLW EXW EHFDXVH WKH MXGJH DV QRW D DUH WKDW WKH SDUWLFXODU
RIIHQVH UHTXLUHV DVVLJQPHQW RI FRXQVHO IRU GHIHQGDQWV KR DUH XQDEOH WR SD WKH FRVWV RI

UHSUHVHQWDWLRQ

�
1H RUN 6WDWH &RPPLVVLRQ RQ -XGLFLDO &RQGXFW 11 5(3257 V SUD DW
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1H RUN &RXQW /D DUWLFOH % KLFK DV HQDFWHG LQ VKRUWO DIWHU WKH &RXUW RI
$SSHDOV¶ GHFLVLRQ LQ 3HRSOH Y :LWH VNL SURYLGHV WKDW GHIHQGDQWV PXVW EH DVVLJQHG FRXQVHO LI

WKH FDQQRW SD IRU WKH FRVWV RI UHSUHVHQWDWLRQ LQ DQ FDVH LQYROYLQJ D FKDUJH KLFK DXWKRUL]HV D
SHULRG RI LPSULVRQPHQW QR PDWWHU WKH VRXUFH RI WKH OD EH LW D SHQDO OD SURYLVLRQ D SXEOLF

KHDOWK OD SURYLVLRQ RU D ORFDO RUGLQDQFH
2QO WUDIILF LQIUDFWLRQV DUH H[HPSWHG IURP WKLV UHTXLUHPHQW

1HYHUWKHOHVV DV D PDWWHU RI FRQVWLWXWLRQDO OD WKHUH PD EH FDVHV LQ KLFK LW LV QHFHVVDU WR

DVVLJQ FRXQVHO WR SHUVRQV FKDUJHG LWK WUDIILF LQIUDFWLRQV )ROOR LQJ WKH HQDFWPHQW RI
&RXQW /D D WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW GHFLGHG W R FDVHV WKDW H[WHQGHG WKH ULJKW

WR FRXQVHO DUWLFXODWHG LQ LGHR Y :DL ULJKW ,Q UJHUVL JHU Y DPOL GHFLGHG LQ WKH
&RXUW KHOG WKDW DVVLJQPHQW RI FRXQVHO LV UHTXLUHG LQ DQ FDVH QR PDWWHU WKH FODVVLILFDWLRQ RI WKH

FKDUJHG RIIHQVH WKDW DFWXDOO OHDGV WR LPSULVRQPHQW HYHQ IRU D EULHI SHULRG ,Q LQ
ODEDPD Y KHOWR WKH &RXUW KHOG WKDW D VXVSHQGHG VHQWHQFH WKDW PD HQG XS LQ WKH DFWXDO

GHSULYDWLRQ RI D SHUVRQ¶V OLEHUW ¶ PD QRW EH LPSRVHG XQOHVV WKH GHIHQGDQW DV DFFRUGHG WKH
JXLGLQJ KDQG RI FRXQVHO¶ LQ WKH SURVHFXWLRQ IRU WKH FULPH FKDUJHG

$V D UHVXOW RI UJHUVL JHU DQG KHOWR D SHUVRQ KR LV FRQYLFWHG RI D WUDIILF LQIUDFWLRQ FDQQRW EH

VHQWHQFHG WR MDLO RU D UHYRFDEOH VHQWHQFH LI WKDW SHUVRQ DV QRW SURYLGHG DQ RSSRUWXQLW WR DSSO
IRU DVVLJQPHQW RI FRXQVHO 1H RUN FRXUWV KDYH UHFRJQL]HG WKLV DQG KDYH KHOG WKDW &RXQW

/D D QRW LWKVWDQGLQJ LQ FDVHV LQYROYLQJ WUDIILF LQIUDFWLRQV FRXQVHO VKRXOG EH DVVLJQHG LI
WKH FRXUW KDV QRW SUHFOXGHG WKH SRVVLELOLW RI LPSRVLQJ D VHQWHQFH RI LQFDUFHUDWLRQ

�
HH &RXQW /D D VHH DOVR 3HRSOH Y 9D )ORUFNH 0LVF G $SS 7HUP G 'HSW

$OWKRXJK GHIHQGDQW DV VHQWHQFHG WR D FRQGLWLRQDO GLVFKDUJH VKH DV FKDUJHG LWK D YLRODWLRQ
IRU KLFK D GD SHULRG RI LQFDUFHUDWLRQ LV DXWKRUL]HG E VWDWXWH 7KXV LW DV LQFXPEHQW XSRQ WKH FRXUW

WR DGYLVH GHIHQGDQW WKDW LI HOLJLEOH VKH RXOG EH HQWLWOHG WR DVVLJQHG FRXQVHO LQWHUQDO FLWDWLRQV
RPLWWHG

HH &RXQW /D D

UJHUVL JHU Y DPOL 8 6

ODEDPD Y KHOWR 8 6 T RWL J UJHUVL JHU 8 6 DW

HH DYLV Y KHSDUG 0LVF G 6XS &W 6WHXEHQ &RXQW )XUWKHUPRUH IRU WKH
HGLILFDWLRQ RI WKH ORFDO -XVWLFHV WKH &RXUW DOVR GLUHFWV WKDW SXUVXDQW WR WKH UXOLQJ LQ UJHUVL JHU Y DPOL

V SUD HYHQ LQ WUDIILF LQIUDFWLRQ FDVHV LI WKHUH LV D SRVVLELOLW RI D VHQWHQFH RI LPSULVRQPHQW KLFK LV QRW

DLYHG E WKH -XVWLFH WKH 'HIHQGDQW RXOG EH HQWLWOHG WR DVVLJQHG FRXQVHO 3HRSOH Y :HL VWRFN

0LVF G $SS 7HUP G 'HSW VDPH 3HRSOH Y )RUEHV 0LVF G :KLWH
3ODLQV &LW &W KROGLQJ WKDW DOWKRXJK WKHUH LV QR VWDWXWRU ULJKW WR FRXQVHO IRU WUDIILF LQIUDFWLRQV LI

D GHIHQGDQW LV VXEMHFW WR SRVVLEOH LPSULVRQPHQW KH RU VKH PXVW EH DGYLVHG RI WKHLU ULJKW WR FRXQVHO DQG WR
KDYH FRXQVHO DVVLJQHG KHUH WKH GHIHQGDQW LV ILQDQFLDOO XQDEOH WR REWDLQ VDPH HH DOVR 9LOODJH

7R D G LVWULFW &R UWV L 1H RUN 7KRPVRQ 5HXWHUV DGYLVLQJ PDJLVWUDWHV DQG MXGJHV WKDW
LQ WUDIILF LQIUDFWLRQ FDVHV FRXQVHO VKRXOG VWLOO EH DVVLJQHG WR LQGLJHQW GHIHQGDQWV LI WKH FRXUW LV

FRQVLGHULQJ D VHQWHQFH RI LQFDUFHUDWLRQ 7KLV LV LQ DOO SDUWLHV¶ EHVW LQWHUHVWV LQFOXGLQJ WKH
SURVHFXWLRQ¶V DQ DVVLJQPHQW PD SHUPLW D FRQYLFWLRQ DQG VHQWHQFH WR VXUYLYH D VXEVHTXHQW FRQVWLWXWLRQDO

FKDOOHQJH RQ DSSHDO



ϭϳ� W Ă Ő Ğ �
�

7KH FRSH RI WKH 5L KW WR VVL HG RX VHO L )DPLO 0DWWHUV
�

,Q IDPLO UHODWHG PDWWHUV WKH ULJKW WR DVVLJQHG FRXQVHO LV DUWLFXODWHG LQ )DPLO &RXUW $FW

DQG DQG LQ 6XUURJDWH¶V &RXUW 3URFHGXUH $FW 7KH ULJKW WR DVVLJQHG FRXQVHO RI
SDUHQWV DQG RWKHUV LQ D SDUHQW OLNH UHODWLRQVKLS WR D FKLOG OHJDOO UHVSRQVLEOH SHUVRQV LV

JURXQGHG LQ FRQVWLWXWLRQDO SULQFLSOHV RI GXH SURFHVV DQG HTXDO SURWHFWLRQ ,Q LQ WKH FDVH RI
, UH (OOD KLFK LQYROYHG DOOHJDWLRQV RI FKLOG QHJOHFW WKH 1H RUN 6WDWH &RXUW RI $SSHDOV

UXOHG WKDW DQ LQGLJHQW SDUHQW IDFHG LWK WKH ORVV RI D FKLOG V VRFLHW DV HOO DV WKH SRVVLELOLW RI
FULPLQDO FKDUJHV LV HQWLWOHG WR WKH DVVLVWDQFH RI FRXQVHO (PSKDVL]LQJ WKH FRQVWLWXWLRQDO ULJKW

RI SDUHQWV WR WKH FDUH DQG FXVWRG RI WKHLU FKLOGUHQ WKH &RXUW FRQFOXGHG WKDW LW LV IXQGDPHQWDOO
XQIDLU DQG D GHQLDO RI GXH SURFHVV RI OD IRU WKH VWDWH WR VHHN UHPRYDO RI WKH FKLOG IURP DQ

LQGLJHQW SDUHQW LWKRXW DFFRUGLQJ WKDW SDUHQW WKH ULJKW WR WKH DVVLVWDQFH RI FRXUW DSSRLQWHG DQG
FRPSHQVDWHG FRXQVHO 0RUHRYHU WKH &RXUW GHFODUHG IDLOXUH WR SURYLGH WKH SDUHQW LWK D

OD HU RXOG FRQVWLWXWH QRW RQO D YLRODWLRQ RI GXH SURFHVV EXW LQ OLJKW RI WKH H[SUHVV VWDWXWRU
SURYLVLRQ IRU OHJDO UHSUHVHQWDWLRQ IRU WKRVH KR FDQ DIIRUG LW D GHQLDO RI HTXDO SURWHFWLRQ RI WKH

OD V DV HOO

%XLOGLQJ RQ WKRVH IXQGDPHQWDO SULQFLSOHV LQ WKH 1H RUN 6WDWH /HJLVODWXUH
DFNQR OHGJHG D FRQVWLWXWLRQDO ULJKW WR DVVLJQHG FRXQVHO LQ D UDQJH RI IDPLO OD SURFHHGLQJV LQ

KLFK SHUVRQV PD IDFH WKH LQIULQJHPHQWV RI IXQGDPHQWDO LQWHUHVWV DQG ULJKWV LQFOXGLQJ WKH
ORVV RI D FKLOG V VRFLHW DQG WKH SRVVLELOLW RI FULPLQDO FKDUJHV &XUUHQWO WKH SDUHQWDO ULJKW WR

DVVLJQHG FRXQVHO H[WHQGV WR FHUWDLQ GHOLQHDWHG SHUVRQV LQ FDVHV EURXJKW LQ )DPLO &RXUW DQG
6XUURJDWH¶V &RXUW LQYROYLQJ FKLOG FXVWRG DQG YLVLWDWLRQ FKLOG SURWHFWLYH DEXVH QHJOHFW IRVWHU

FDUH SODFHPHQW DQG UHYLH WHUPLQDWLRQ RI SDUHQWDO ULJKWV GHVWLWXWH FKLOG DGRSWLRQ SDWHUQLW
IDPLO RIIHQVH GRPHVWLF YLROHQFH DV HOO DV WR DQ SHUVRQ FKDUJHG LWK FRQWHPSW RI FRXUW IRU

YLRODWLRQ RI D SULRU FRXUW RUGHU LQFOXGLQJ LOOIXO YLRODWLRQ RI D FKLOG VXSSRUW RUGHU DQG SHUVRQV
LQ DQ RWKHU SURFHHGLQJ LQ KLFK WKH MXGJH FRQFOXGHV WKDW VXFK DVVLJQPHQW RI FRXQVHO LV

PDQGDWHG E WKH FRQVWLWXWLRQ RI WKH 6WDWH RI 1H RUN RU RI WKH 8QLWHG 6WDWHV

�
1 G

,G DW

,G DW

1 )DPLO &RXUW $FW

1 )DPLO &RXUW $FW 6XUURJDWH¶V &RXUW 3URFHGXUH $FW



ϭϴ� W Ă Ő Ğ �
�

7 1 5 )25 (7(50,1,1 , 1(
2 1 (/ (/, ,%,/,7

�
�

, � DSSOLFD W VKDOO EH HOL LEOH IRU DVVL PH W RI FRX VHO KH WKH DSSOLFD W V
FXUUH W DYDLODEOH UHVRXUFHV DUH L VXIILFLH W WR SD IRU D TXDOLILHG DWWRU H
UHOHDVH R ER G WKH H SH VHV HFHVVDU IRU HIIHFWLYH UHSUHVH WDWLR D G WKH
UHDVR DEOH OLYL H SH VHV RI WKH DSSOLFD W D G D GHSH GH WV

� :KHWKHU D DSSOLFD W LV HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO EH
GHWHUPL HG L DFFRUGD FH LWK WKH WD GDUGV VHW IRUWK EHOR

% � RX VHO VKDOO EH DVVL HG X OHVV WKH DSSOLFD W LV FR FOXVLYHO L HOL LEOH

,, � 7R VWUHDPOL H WKH HOL LELOLW GHWHUPL DWLR SURFHVV WKHUH VKDOO EH SUHVXPSWLR V
RI HOL LELOLW SUHVXPSWLR RI HOL LELOLW LV UHEXWWDEOH R O KHUH WKHUH LV
FRPSHOOL HYLGH FH WKDW WKH DSSOLFD W KDV WKH IL D FLDO UHVRXUFHV VXIILFLH W WR
SD IRU D TXDOLILHG DWWRU H D G WKH RWKHU H SH VHV HFHVVDU IRU HIIHFWLYH
UHSUHVH WDWLR

� SSOLFD WV DUH SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI FRX VHO LI WKHLU HW
L FRPH LV DW RU EHOR RI WKH )HGHUDO RYHUW XLGHOL HV

% � SSOLFD WV KR DUH L FDUFHUDWHG GHWDL HG RU FR IL HG WR D PH WDO KHDOWK
L VWLWXWLR VKDOO EH SUHVXPHG HOL LEOH IRU DVVL PH W RI FRX VHO

� SSOLFD WV KR DUH FXUUH WO UHFHLYL RU KDYH UHFH WO EHH GHHPHG
HOL LEOH SH GL UHFHLSW RI HHG EDVHG SXEOLF DVVLVWD FH L FOXGL EXW RW
OLPLWHG WR )DPLO VVLVWD FH 7 1) DIHW 1HW VVLVWD FH 1
XSSOHPH WDO 1XWULWLR VVLVWD FH 1 XSSOHPH WDO HFXULW , FRPH
, 1H RUN WDWH XSSOHPH WDO UR UDP 0HGLFDLG RU XEOLF

RXVL DVVLVWD FH VKDOO EH GHHPHG SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI
FRX VHO

� SSOLFD WV KR KDYH LWKL WKH SDVW VL PR WKV EHH GHHPHG HOL LEOH IRU
DVVL PH W RI FRX VHO L D RWKHU FDVH L WKDW MXULVGLFWLR RU D RWKHU
MXULVGLFWLR VKDOO EH SUHVXPHG HOL LEOH SSHOODWH FRXUWV VKDOO DVVL
DSSHOODWH FRX VHO WR DSSHOOD WV KR HUH GHHPHG HOL LEOH IRU DVVL HG FRX VHO
E WKHLU WULDO FRXUW

,,, RX VHO VKDOO EH DVVL HG DW WKH ILUVW FRXUW DSSHDUD FH RU EH SURYLGHG
LPPHGLDWHO IROOR L WKH UHTXHVW IRU FRX VHO KLFKHYHU LV HDUOLHU (OL LELOLW
GHWHUPL DWLR V VKDOO EH GR H L D WLPHO IDVKLR VR WKDW UHSUHVH WDWLR E
FRX VHO LV RW GHOD HG
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� RX VHO VKDOO EH SURYLGHG IRU DSSOLFD WV KH HYHU WKH KDYH RW REWDL HG
FRX VHO SULRU WR D SURFHHGL KLFK PD UHVXOW L WKHLU GHWH WLR RU
KH HYHU WKHUH LV D X DYRLGDEOH GHOD L WKH HOL LELOLW GHWHUPL DWLR

VXEMHFW WR MXGLFLDO DSSURYDO R FH WKH FRXUW SURFHHGL KDV EH X

% � :KHUH D SHWLWLR RU SUH SHWLWLR UHTXHVW KDV EHH ILOHG X GHU )DPLO RXUW
FW UWLFOH IRU D RUGHU IRU LPPHGLDWH UHPRYDO RI D FKLOG RU WHPSRUDU

RUGHU RI SURWHFWLR D SHUVR KR LV D SDUH W RU OH DOO UHVSR VLEOH SHUVR DV
GHIL HG E OD VKDOO EH H WLWOHG WR LPPHGLDWH UHSUHVH WDWLR E FRX VHO ,
DFFRUGD FH LWK WKLV H WLWOHPH W FRX VHO VKDOO DOVR EH SURYLGHG IRU SDUH WV
L FKLOG HOIDUH SURFHHGL V GXUL D FKLOG SURWHFWLYH D H F L YHVWL DWLR
D G VXIILFLH WO L DGYD FH RI WKHLU ILUVW FRXUW DSSHDUD FH FR VLVWH W LWK

DERYH V LWK VXEVHFWLR WKLV SURYLVLR RI FRX VHO PD EH VXEMHFW WR
MXGLFLDO UHYLH R FH D FRXUW SURFHHGL LV FRPPH FHG

�
�

, ELOLW WR SRVW ER G VKDOO RW EH VXIILFLH W VWD GL DOR H WR GH HOL LELOLW IRU
DVVL PH W RI FRX VHO

7KH UHVRXUFHV RI D WKLUG SDUW VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH DSSOLFD W
X OHVV WKH WKLUG SDUW H SUHVVO VWDWHV D SUHVH W L WH WLR WR SD IRU FRX VHO WKH
DSSOLFD W LYHV L IRUPHG FR VH W WR WKLV DUUD HPH W D G WKH DUUD HPH W GRHV
RW L WHUIHUH LWK WKH UHSUHVH WDWLR RI WKH DSSOLFD W RU MHRSDUGL H WKH

FR ILGH WLDOLW RI WKH DWWRU H FOLH W UHODWLR VKLS

� 7KH UHVRXUFHV RI D VSRXVH VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH DSSOLFD W
VXEMHFW WR WKH DERYH H FHSWLR

% � 7KH UHVRXUFHV RI D SDUH W VKDOO RW EH FR VLGHUHG DV DYDLODEOH WR PL RU
DSSOLFD WV VXEMHFW WR WKH DERYH H FHSWLR

, 1R OLTXLG DVVHWV VKDOO RW EH FR VLGHUHG X OHVV VXFK DVVHWV KDYH GHPR VWUDEOH
PR HWDU YDOXH D G DUH UHDGLO FR YHUWLEOH WR FDVK LWKRXW LPSDLUL
DSSOLFD WV DELOLW WR SURYLGH IRU WKH UHDVR DEOH OLYL H SH VHV RI WKHPVHOYHV
D G WKHLU GHSH GH WV

� 2 HUVKLS RI D YHKLFOH VKDOO RW EH FR VLGHUHG KHUH VXFK YHKLFOH LV
HFHVVDU IRU EDVLF OLIH DFWLYLWLHV

% � DSSOLFD W V SULPDU UHVLGH FH VKDOO RW EH FR VLGHUHG X OHVV WKH IDLU
PDUNHW YDOXH RI WKH KRPH LV VL LILFD W WKHUH LV VXEVWD WLDO HTXLW L WKH
KRPH D G WKH DSSOLFD W LV DEOH WR DFFHVV WKH HTXLW L D WLPH IUDPH VXIILFLH W
WR UHWDL SULYDWH FRX VHO SURPSWO



ϮϬ�ͮ�W Ă Ő Ğ �
�

,, L FRPH IURP UHFHLSW RI FKLOG VXSSRUW RU HHG EDVHG SXEOLF DVVLVWD FH VKDOO
RW EH FR VLGHUHG DV DYDLODEOH WR DSSOLFD WV L GHWHUPL L HOL LELOLW IRU

DVVL PH W RI FRX VHO

,,, HEWV D G RWKHU IL D FLDO REOL DWLR V L FOXGL WKH REOL DWLR WR SURYLGH
UHDVR DEOH OLYL H SH VHV RI WKH DSSOLFD W D G KLV RU KHU GHSH GH WV VKDOO EH
FR VLGHUHG L GHWHUPL L HOL LELOLW IRU DVVL PH W RI FRX VHO

,; (OL LELOLW GHWHUPL DWLR V VKDOO WDNH L WR DFFRX W WKH DFWXDO FRVW RI UHWDL L D
SULYDWH DWWRU H L WKH UHOHYD W MXULVGLFWLR IRU WKH W SH RI IDPLO FRXUW
SURFHHGL RU FDWH RU RI FULPH FKDU HG

; 7KHVH WD GDUGV VKDOO EH DSSOLHG X LIRUPO FR VLVWH WO D G LWK
WUD VSDUH F

;, RXUWV KDYH WKH XOWLPDWH DXWKRULW WR GHWHUPL H HOL LELOLW EXW PD GHOH DWH WKH
UHVSR VLELOLW IRU VFUHH L D G PDNL D HOL LELOLW UHFRPPH GDWLR

� ( WLWLHV UHVSR VLEOH IRU VFUHH L D G PDNL D UHFRPPH GDWLR VKRXOG EH
L GHSH GH W D G FR IOLFW IUHH

% � :KHUH WKHUH LV R H WLW WKDW LV L GHSH GH W D G FR IOLFW IUHH FRXUWV PD
GHOH DWH WKH VFUHH L UHVSR VLELOLW WR WKH SURYLGHU RI PD GDWHG
UHSUHVH WDWLR

;,, 7KH FR ILGH WLDOLW RI DOO L IRUPDWLR DSSOLFD WV SURYLGH GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV VKDOO EH SUHVHUYHG

� 7KH HOL LELOLW VFUHH L SURFHVV KHWKHU GR H E D RWKHU H WLW RU WKH
FRXUW VKDOO EH GR H L D FR ILGH WLDO VHWWL D G RW L RSH FRXUW

% � H WLW L YROYHG L VFUHH L VKDOO RW PDNH D L IRUPDWLR GLVFORVHG E
DSSOLFD WV DYDLODEOH WR WKH SXEOLF RU RWKHU H WLWLHV H FHSW WKH FRXUW

� GRFXPH WDWLR VXEPLWWHG WR WKH FRXUW VKDOO EH VXEPLWWHG H S UWH D G
VKDOO EH RUGHUHG VHDOHG IURP SXEOLF YLH

;,,, 7KH HOL LELOLW GHWHUPL DWLR SURFHVV VKDOO RW EH X GXO EXUGH VRPH RU
R HURXV
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� SSOLFD WV VKDOO RW EH UHTXLUHG WR DWWHVW X GHU SH DOW RI SHUMXU WR WKH
WUXWK RI WKH L IRUPDWLR SURYLGHG DV SDUW RI WKH HOL LELOLW GHWHUPL DWLR
SURFHVV

% � SSOLFD WV VKDOO RW EH GH LHG DVVL PH W RI FRX VHO IRU PL RU RU
L DGYHUWH W HUURUV L WKH L IRUPDWLR GLVFORVHG GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV

� SSOLFD WV VKDOO RW EH UHTXLUHG WR SURGXFH X GXO EXUGH VRPH
GRFXPH WDWLR WR YHULI WKH IL D FLDO L IRUPDWLR SURYLGHG RU VKDOO WKH EH
GH LHG DVVL PH W RI FRX VHO VROHO IRU WKH IDLOXUH WR SURGXFH GRFXPH WDWLR
KHUH WKH KDYH GHPR VWUDWHG D RRG IDLWK HIIRUW WR SURGXFH UHTXHVWHG

GRFXPH WDWLR

� SSOLFD WV VKDOO RW EH UHTXLUHG WR GHPR VWUDWH WKDW WKH HUH X DEOH WR
UHWDL SULYDWH FRX VHO WR EH GHHPHG HOL LEOH IRU DVVL PH W RI FRX VHO

;, 7KH GHWHUPL DWLR WKDW DSSOLFD WV DUH L HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO
EH L ULWL D G VKDOO H SODL WKH UHDVR V IRU WKH L HOL LELOLW GHWHUPL DWLR
SSOLFD WV VKDOO EH SURYLGHG D RSSRUWX LW WR UHTXHVW UHFR VLGHUDWLR RI WKLV

GHWHUPL DWLR RU DSSHDO LW RU ERWK

� FUHH L H WLWLHV VKDOO SURPSWO L IRUP DSSOLFD WV RI WKHLU HOL LELOLW
UHFRPPH GDWLR ,I WKHLU UHFRPPH GDWLR LV WKDW WKH DSSOLFD W EH GH LHG
DVVL PH W RI FRX VHO WKH VKDOO SURYLGH WKH UHDVR IRU WKH GH LDO L ULWL
DOR LWK ULWWH RWLFH WKDW WKH DSSOLFD W FD DVN WKH VFUHH L H WLW WR
UHFR VLGHU RU FD DSSHDO WR WKH FRXUW RU ERWK

% � ,I D FRXUW GHWHUPL HV WKDW D DSSOLFD W LV L HOL LEOH IRU DVVL PH W RI FRX VHO
WKH FRXUW VKDOO L IRUP WKH DSSOLFD W RI WKLV GHFLVLR L ULWL LWK D
H SOD DWLR DV WR WKH UHDVR IRU WKH GH LDO 7KH FRXUW VKDOO DOVR H WHUWDL D
DSSOLFD W V UHTXHVW WR UHFR VLGHU D GHFLVLR WKDW WKH DSSOLFD W LV L HOL LEOH IRU
DVVL PH W RI FRX VHO

; GHWHUPL DWLR WKDW D SHUVR LV HOL LEOH IRU DVVL PH W RI FRX VHO PD EH UH
H DPL HG R O L DFFRUGD FH LWK RX W /D G KLFK VKDOO R O EH XVHG
DIWHU D DVVL PH W RI FRX VHO KDV EHH PDGH D G R O LI SURPSWHG E DVVL HG
FRX VHO DV WKHUHL SURYLGHG RX VHO VKDOO RW EH DVVL HG FR WL H W XSR D
UHTXLUHPH W WKDW WKH SHUVR PDNH SDUWLDO SD PH WV WR WKH SURYLGHU RI PD GDWHG
UHSUHVH WDWLR RU WR WKH FRX W
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; , URFHGXUH UH DUGL GDWD PDL WH D FH

� DWD VKDOO EH PDL WDL HG UH DUGL WKH
L � XPEHU RI DSSOLFD WV KR DSSO IRU DVVL PH W RI FRX VHO
LL � XPEHU RI DSSOLFD WV IRX G HOL LEOH
LLL � XPEHU RI DSSOLFD WV IRX G L HOL LEOH D G WKH UHDVR V IRU WKH L HOL LELOLW

GHWHUPL DWLR
LY � XPEHU RI UHFR VLGHUDWLR V D G DSSHDOV UHTXHVWHG
Y � UHVXOWV RI WKHVH UHFR VLGHUDWLR V D G DSSHDOV
YL � XPEHU RI UHSRUWV PDGH SXUVXD W WR RX W /D G UH DUGL WKH

DVVL PH W RI FRX VHO D G
YLL � XPEHU RI RUGHUV LVVXHG IRU SDUWLDO SD PH W RU WHUPL DWLR RI WKH

DVVL PH W RI FRX VHO X GHU RX W /D G

% � 7R H VXUH WKH FR ILGH WLDOLW RI L IRUPDWLR VXEPLWWHG GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV WKH GDWD VKDOO EH PDGH DYDLODEOH L D UH DWH IRUP
R O PHD L WKDW R L GLYLGXDO DSSOLFD W FD EH LGH WLILHG L WKH GDWD LWVHOI
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7KH SXUSRVH RI WKH 6WDQGDUGV LV WR HQVXUH HTXLWDEOH HIILFLHQW DQG IDLU LPSOHPHQWDWLRQ RI WKH
VWDWXWRU DQG FRQVWLWXWLRQDOO JXDUDQWHHG ULJKW WR FRXQVHO LQ FHUWDLQ FULPLQDO DQG IDPLO FRXUW

SURFHHGLQJV SXUVXDQW WR 1H RUN &RXQW /D $UWLFOH % 7KHVH 6WDQGDUGV JRYHUQ
GHFLVLRQV RU UHFRPPHQGDWLRQV PDGH E DQ HQWLW LQYROYHG LQ WKH VFUHHQLQJ SURFHVV UHJDUGLQJ

WKH XOWLPDWH GHWHUPLQDWLRQ RI KHWKHU D SHUVRQ LV HQWLWOHG WR WKH DVVLJQPHQW RI FRXQVHO

8QOHVV RWKHU LVH VSHFLILHG WKHVH 6WDQGDUGV DSSO WR GHWHUPLQDWLRQV RI ILQDQFLDO HOLJLELOLW IRU
UHSUHVHQWDWLRQ RI SHUVRQV SXUVXDQW WR DUWLFOH % RI WKH &RXQW /D 7R SURPRWH WKH

LPSOHPHQWDWLRQ RI WKHVH 6WDQGDUGV ,/6 KDV FUHDWHG DQ $SSOLFDWLRQ IRU $VVLJQPHQW RI &RXQVHO
XQGHU &RXQW /D D 7KLV IRUP LWK LQVWUXFWLRQV LV LQFOXGHG LQ $SSHQGL[ '

, DSSOLFD W VKDOO EH HOL LEOH IRU DVVL PH W RI FRX VHO KH WKH DSSOLFD W V FXUUH W
DYDLODEOH UHVRXUFHV DUH L VXIILFLH W WR SD IRU D TXDOLILHG DWWRU H UHOHDVH R ER G
WKH H SH VHV HFHVVDU IRU HIIHFWLYH UHSUHVH WDWLR D G WKH UHDVR DEOH OLYL
H SH VHV RI WKH DSSOLFD W D G D GHSH GH WV

� :KHWKHU D DSSOLFD W LV HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO EH
GHWHUPL HG L DFFRUGD FH LWK WKH VWD GDUGV VHW IRUWK EHOR

% � RX VHO VKDOO EH DVVL HG X OHVV WKH DSSOLFD W LV FR FOXVLYHO L HOL LEOH

RPPH WDU

)RU QHDUO IRXU GHFDGHV 1H RUN FRXUWV KDYH UHFRJQL]HG WKDW XQGHU &RXQW /D

ILQDQFLDO LQDELOLW WR DIIRUG FRXQVHO LV QRW V QRQ PRXV LWK GHVWLWXWLRQ RU D WRWDO DEVHQFH RI
PHDQV ,QGHHG DV WKH $PHULFDQ %DU $VVRFLDWLRQ H[SODLQV Q R VWDWH XVHV RQO LQGLJHQF ¶ DV

�
LGHR Y :DL ULJKW 8 6 3HRSOH Y :LWH VNL 1 G 0DWWHU RI (OOD

1 G

0HPRUDQGXP ULWWHQ E 5LFKDUG - &RPLVNH WKH WKHQ 'LUHFWRU RI WKH 7KLUG -XGLFLDO

'HSDUWPHQW UHJDUGLQJ $VVLJQPHQW RI $WWRUQH V WR 5HSUHVHQW ,QGLYLGXDOV KR DUH )LQDQFLDOO 8QDEOH WR
2EWDLQ &RXQVHO KHUHLQDIWHU 7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV DW DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV VHH DOVR 3HRSOH Y .L J 0LVF G $
%HWKOHKHP -XVWLFH &W $OEDQ &RXQW QRWLQJ WKDW LW LV D GHIHQGDQW¶V ILQDQFLDO LQDELOLW WR UHWDLQ

FRXQVHO DQG QRW LQGLJHQF KLFK JRYHUQV WKH GHWHUPLQDWLRQ RI HOLJLELOLW IRU FRXUW DSSRLQWHG
UHSUHVHQWDWLRQ 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ HWHUPL L J (OLJLELOLW IRU SSRL WHG &R VHO

L 1H RUN WDWH 5HSRUW IURP WKH 3 EOLF HIH VH DFN S &H WHU V SUD DW KHUHLQDIWHU
1 6'$ UHSRUW QRWLQJ WKDW WKH FRQVWLWXWLRQDO ULJKW WR DVVLJQHG FRXQVHO DSSOLHV WR WKRVH XQDEOH WR DIIRUG
FRXQVHO DQG VWDWLQJ WKDW 1H RUN¶V SDUDOOHO VWDWXWRU DXWKRULW LPSOHPHQWLQJ WKH FRQVWLWXWLRQDO ULJKW WR

DSSRLQWHG FRXQVHO OLNH LVH HPSKDVL]HV WKDW LW LV ILQDQFLDO LQDELOLW WR UHWDLQ FRXQVHO DQG QRW LQGLJHQF ¶
KLFK JRYHUQV WKH GHWHUPLQDWLRQ RI HOLJLELOLW IRU FRXUW DSSRLQWHG UHSUHVHQWDWLRQ %UHQQDQ &HQWHU IRU

-XVWLFH (OLJLEOH IRU - VWLFH LGHOL HV IRU SSRL WL J HIH VH &R VHO *XLGHOLQH SS V SUD

VHH DOVR &RPPH WDU $%$ 6WDQGDUGV IRU &ULPLQDO -XVWLFH 3URYLGLQJ 'HIHQVH 6HUYLFHV 6WDQGDUG

G HG KHUHLQDIWHU $%$ 6WDQGDUGV 7KH IXQGDPHQWDO WHVW IRU GHWHUPLQLQJ HOLJLELOLW IRU
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WKH EDVLV IRU SURYLGLQJ FRXQVHO 7KLV WHVW LV UHMHFWHG EHFDXVH LW FRQIXVHV WKH TXHVWLRQ RI WKH ULJKW
WR EH SURYLGHG FRXQVHO LWK LVVXHV DERXW HOLJLELOLW IRU SXEOLF HOIDUH DVVLVWDQFH DQG VXJJHVWV D

ULJLG VWDQGDUG IRU HYHU GHIHQGDQW LWKRXW UHJDUG WR WKH FRVW RI REWDLQLQJ OHJDO VHUYLFHV IRU D
SDUWLFXODU FDVH

7KLV 6WDQGDUG UHFRJQL]HV WKDW WKH ULJKW WR DVVLJQHG FRXQVHO LQFOXGHV QRW RQO KDYLQJ D TXDOLILHG

DWWRUQH EXW DOVR WKH UHVRXUFHV QHFHVVDU IRU HIIHFWLYH UHSUHVHQWDWLRQ 7KHVH UHVRXUFHV PD
LQFOXGH LQYHVWLJDWLYH VHUYLFHV H[SHUWV VRFLDO RUN DVVLVWDQFH HYLGHQFH WHVWLQJ VHQWHQFLQJ

DGYRFDF SDUHQWLQJ FDSDFLW DVVHVVPHQWV DQG WKH FRVWV DVVRFLDWHG LWK DGYLVLQJ WKH SHUVRQ RQ
DQG PLWLJDWLQJ VLJQLILFDQW HQPHVKHG FRQVHTXHQFHV RI D FRQYLFWLRQ RU RI D IDPLO FRXUW ILQGLQJ RU

GLVSRVLWLRQ

�
FRXQVHO VKRXOG EH KHWKHU SHUVRQV DUH ILQDQFLDOO XQDEOH WR REWDLQ DGHTXDWH UHSUHVHQWDWLRQ LWKRXW
VXEVWDQWLDO KDUGVKLS¶ 1DWLRQDO 6WXG &RPPLVVLRQ RQ 'HIHQVH 6HUYLFHV 1/$'$ *XLGHOLQHV IRU /HJDO

'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV KHUHLQDIWHU 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH
6 VWHPV LQ WKH 8QLWHG 6WDWHV 6HFWLRQ (IIHFWLYH UHSUHVHQWDWLRQ VKRXOG EH SURYLGHG WR DQ RQH KR

LV XQDEOH LWKRXW VXEVWDQWLDO KDUGVKLS WR KLPVHOI RU KLV GHSHQGHQWV WR REWDLQ VXFK UHSUHVHQWDWLRQ
1RWDEO WKLV VWDQGDUG IRU DVVLJQPHQW RI FRXQVHO LV QHDUO LGHQWLFDO WR WKH IHGHUDO VWDQGDUG HH 8QLWHG

6WDWHV -XGLFLDO &RQIHUHQFH LGH WR - GLFLDU 3ROLF 9RO HIH GHU HUYLFHV 3DUW LGHOL HV IRU

GPL LVWHUL J WKH &- D G 5HODWHG WDW WHV &K D KHUHLQDIWHU &-$ *XLGHOLQHV

HH $%$ 6WDQGDUGV 6WDQGDUG V SUD VHH DOVR 1DWLRQDO $VVRFLDWLRQ RI &ULPLQDO 'HIHQVH

/D HUV LGHR DW 7KUHH 3DUW ([DPL DWLR RI , GLJH W HIH VH L PHULFD 3DUW 5HGHIL L J

, GLJH FH )L D FLDO (OLJLELOLW LGHOL HV IRU VVLJ HG &R VHO 0DUFK DW , W VKRXOG EH
QRWHG WKDW WKH WHUP LQGLJHQW¶ LV LWVHOI D PLVQRPHU :KLOH WKRVH GHIHQGDQWV KR DUH WRR SRRU WR KLUH D
OD HU¶ DUH W SLFDOO UHIHUUHG WR DV LQGLJHQW ¶ FRXUWV KDYH QHYHU UHTXLUHG WKDW GHIHQGDQWV EH KROO

LWKRXW PHDQV EHIRUH WKH DUH HOLJLEOH IRU DVVLJQHG FRXQVHO

HH 7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV V SUD DW 7KH NH WHVW IRU GHWHUPLQLQJ HOLJLELOLW
LV KHWKHU RU QRW WKH GHIHQGDQW DW WKH WLPH QHHG LV GHWHUPLQHG LV ILQDQFLDOO XQDEOH WR SURYLGH IRU WKH IXOO
SD PHQW RI DGHTXDWH FRXQVHO DQG DOO RWKHU QHFHVVDU H[SHQVHV RI UHSUHVHQWDWLRQ VHH DOVR &RXQW /D

GLFWDWLQJ WKDW H DFK SODQ IRU UHSUHVHQWDWLRQ XQGHU $UWLFOH % VKDOO DOVR SURYLGH IRU

LQYHVWLJDWLYH H[SHUW DQG RWKHU VHUYLFHV QHFHVVDU IRU DQ DGHTXDWH GHIHQVH 1/$'$ *XLGHOLQHV
IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV V SUD 6HFWLRQ E 7KH FRVW RI UHSUHVHQWDWLRQ

LQFOXGHV LQYHVWLJDWLRQ H[SHUW WHVWLPRQ DQG DQ RWKHU FRVWV KLFK PD EH UHODWHG WR SURYLGLQJ HIIHFWLYH
UHSUHVHQWDWLRQ %ODFN /HWWHU VXPPDU DYDLODEOH DW
KWWS QODGD QHW VLWHV GHIDXOW ILOHV QVFBJXLGHOLQHVIRUOHJDOGHIHQVHV VWHPVB SGI 1DWLRQDO
&RQIHUHQFH RI &RPPLVVLRQHUV RQ 8QLIRUP 6WDWH /D V 0RGHO 3 EOLF HIH GHU FW 6HFWLRQ

'HILQLWLRQV H[SHQVHV ¶ KHQ XVHG LWK UHIHUHQFH WR UHSUHVHQWDWLRQ XQGHU WKLV $FW LQFOXGHV WKH
H[SHQVHV RI LQYHVWLJDWLRQ RWKHU SUHSDUDWLRQ DQG WULDO DYDLODEOH DW
KWWS QODGD RUJ 'HIHQGHU 'HIHQGHUB6WDQGDUGV 0RGHOB3XEOLFB'HIHQGHUB$FW 'XULQJ WKH SXEOLF
KHDULQJV RQ 'DYLG 6WHLQEHUJ GHWDLOHG WKLV LVVXH 6R , KDYH D FRQFHUQ WKHVH DUH WKH HOLJLELOLW

UHTXLUHPHQWV WKDW KHQ RX PDNH KHQ WKH SURYLGHUV DUH PDNLQJ WKH GHFLVLRQ KRHYHU LV JRLQJ WR
PDNH WKH GHFLVLRQ DERXW KR WKDW SHUVRQ QRW RQO LV JRLQJ WR DIIRUG FRXQVHO EXW LQ VRPH LQVWDQFHV DUH

JRLQJ WR KDYH WR DIIRUG DQ LQYHVWLJDWRU WKH ¶UH JRLQJ WR KDYH WR DIIRUG D FRQVXOWDQW WKH UH JRLQJ WR KDYH
WR DIIRUG SRVVLEO D WUDQVFULSW RU HYHQ JRLQJ WR KDYH WR DIIRUG DV EDVLF KLUH VRPHRQH WR JR RXW DQG VHUYH

SURFHVV WR JHW WKHLU LWQHVVHV LQWR FRXUW WR KDYH WKDW VXESRHQD VHUYHG $QG VR KHQ H UH WDONLQJ DERXW
HOLJLELOLW DQG KDW LW V JRLQJ WR FRVW WR KLUH D OD HU OHW V QRW IRUJHW DERXW WKH FRVW WKDW FDVHV QHHG WR EH

LQYHVWLJDWHG 7HVWLPRQ RI RQ 'DYLG 6WHLQEHUJ 7R Q -XVWLFH GH 3DUN WK -XGLFLDO 'LVWULFW SXEOLF
KHDULQJ WUDQVFULSW SS DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV
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$ GHWHUPLQDWLRQ WKDW DQ DSSOLFDQW LV DEOH WR DIIRUG FRXQVHO VKRXOG EH PDGH RQO DIWHU WKH IXQGV
QHHGHG WR SD ERQG KDYH EHHQ VXEWUDFWHG IURP DQ FDOFXODWLRQ RI DYDLODEOH UHVRXUFHV $Q

DSSOLFDQW VKRXOG QRW KDYH WR FKRRVH EHW HHQ SD LQJ WKH FRVWV RI EDLO DQG SD LQJ IRU WKH FRVWV RI D
GHIHQVH HH 6WDQGDUG ,9

1RU VKRXOG DSSOLFDQWV KDYH WR FKRRVH EHW HHQ UHWDLQLQJ SULYDWH FRXQVHO DQG SURYLGLQJ EDVLF OLIH

QHFHVVLWLHV IRU WKHPVHOYHV DQG WKHLU GHSHQGHQWV $SSOLFDQWV VKRXOG QRW KDYH WR ULVN KDYLQJ WKHLU
OLYHV GH VWDELOL]HG L H ORVLQJ D KRPH D FDU QHHGHG IRU HPSOR PHQW DQG WKH DELOLW WR SD IRU

IRRG FORWKLQJ DQG XWLOLWLHV WR SD WKH FRVWV RI UHSUHVHQWDWLRQ ,Q WKLV UHJDUG WKLV 6WDQGDUG KRQRUV
WKH PDQGDWH VHW IRUWK LQ WKH UUHOO DUUL J 6HWWOHPHQW WKDW WKH FULWHULD DQG SURFHGXUHV XVHG IRU

DVVLJQHG FRXQVHO HOLJLELOLW UHTXLUH WKDW LQFRPH QHHGHG WR PHHW WKH UHDVRQDEOH OLYLQJ H[SHQVHV
RI WKH DSSOLFDQW DQG DQ GHSHQGHQW PLQRUV LWKLQ KLV RU KHU LPPHGLDWH IDPLO RU GHSHQGHQW

SDUHQW RU VSRXVH QRW EH FRQVLGHUHG DYDLODEOH IRU SXUSRVHV RI GHWHUPLQLQJ HOLJLELOLW

7R IXOO KRQRU DQ DSSOLFDQW¶V ULJKW WR DVVLJQPHQW RI FRXQVHO FRXQVHO VKRXOG EH DVVLJQHG XQOHVV
WKH DSSOLFDQW LV FRQFOXVLYHO LQHOLJLEOH IRU DVVLJQPHQW RI FRXQVHO 7KLV UXOH LV FRQVLVWHQW LWK

WKH UXOHV DQG SURFHGXUHV LQ RWKHU MXULVGLFWLRQV LQFOXGLQJ WKH IHGHUDO JRYHUQPHQW

,, 7R VWUHDPOL H WKH HOL LELOLW GHWHUPL DWLR SURFHVV WKHUH VKDOO EH SUHVXPSWLR V RI
HOL LELOLW SUHVXPSWLR RI HOL LELOLW LV UHEXWWDEOH R O KHUH WKHUH LV FRPSHOOL
HYLGH FH WKDW WKH DSSOLFD W KDV WKH IL D FLDO UHVRXUFHV VXIILFLH W WR SD IRU D
TXDOLILHG DWWRU H D G WKH RWKHU H SH VHV HFHVVDU IRU HIIHFWLYH UHSUHVH WDWLR

RPPH WDU

7KH XVH RI SUHVXPSWLRQV RI HOLJLELOLW LOO REYLDWH WKH QHHG IRU D GHWDLOHG FRPSOH[ DQDO VLV

WKHUHE PDNLQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV PRUH HIILFLHQW DQG OHVV FRVWO $V VWDWHG LQ
WKH %UHQQDQ &HQWHU *XLGHOLQHV ,Q SUDFWLFH LW LV QRW QHFHVVDU WR HQJDJH LQ D WLPH FRQVXPLQJ

�
HH H J 7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV V SUD DW 1/$'$ *XLGHOLQHV IRU

/HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV V SUD 6HFWLRQ D 1RU VKRXOG WKH IDFW RI KHWKHU RU QRW
WKH SHUVRQ KDV EHHQ UHOHDVHG RQ ERQG EH FRQVLGHUHG 5HYLVHG &RGH RI :DVKLQJWRQ

IRU SXUSRVHV RI GHWHUPLQLQJ HOLJLELOLW IRU DVVLJQHG FRXQVHO GHILQLQJ DYDLODEOH IXQGV DV OLTXLG
DVVHWV DQG GLVSRVDEOH QHW PRQWKO LQFRPH FDOFXODWHG DIWHU SURYLVLRQ LV PDGH IRU EDLO REOLJDWLRQV

HH UUHOO DUUL J 6HWWOHPHQW V SUD 9, %

:ULWWHQ VXEPLVVLRQ RI (OL]DEHWK 1HYLQV $VVRFLDWH &OLQLFDO 3URIHVVRU DQG $WWRUQH LQ &KDUJH RI WKH
&ULPLQDO -XVWLFH &OLQLF RIVWUD 8QLYHUVLW ¶V 0DXULFH $ 'HDQH 6FKRRO RI /D GDWHG $XJXVW
KHUHLQDIWHU 1HYLQV ULWWHQ VXEPLVVLRQ S 7R WKH H[WHQW WKDW D SHUVRQ LV RQ WKH EXEEOH ¶ RU WKHUH LV
VRPH FRQIOLFWLQJ LQIRUPDWLRQ UHJDUGLQJ D SHUVRQ¶V HOLJLELOLW WKDW FDQQRW EH DYRLGHG FRXUWV VKRXOG DVVLJQ

FRXQVHO UDWKHU WKDQ ULVNLQJ D 6L[WK $PHQGPHQW YLRODWLRQ E IDLOLQJ WR GR VR DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV HH DOVR 1/$'$ *XLGHOLQHV IRU /HJDO

'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV V SUD 6HFWLRQ 7KH DFFXVHG¶V DVVHVVPHQW RI KLV R Q ILQDQFLDO
DELOLW WR REWDLQ FRPSHWHQW UHSUHVHQWDWLRQ VKRXOG EH JLYHQ VXEVWDQWLDO HLJKW

HH H J &-$ *XLGHOLQHV V SUD &K E $Q GRXEWV DV WR D SHUVRQ¶V HOLJLELOLW VKRXOG
EH UHVROYHG LQ WKH SHUVRQ¶V IDYRU HUURQHRXV GHWHUPLQDWLRQV RI HOLJLELOLW PD EH FRUUHFWHG DW D ODWHU
WLPH HH DOVR %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW QRWLQJ VHYHUDO MXULVGLFWLRQV LQVWUXFW WKRVH

KR VFUHHQ IRU DVVLJQHG FRXQVHO HOLJLELOLW WR UHVROYH FORVH TXHVWLRQV LQ IDYRU RI HOLJLELOLW
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HOLJLELOLW DVVHVVPHQW IRU HDFK GHIHQGDQW EHFDXVH WKHUH DUH VKRUWFXWV WKDW MXULVGLFWLRQV FDQ DQG
VKRXOG WDNH ,/6¶ VXUYH V DQG SXEOLF KHDULQJV UHYHDOHG WKDW PDQ MXULVGLFWLRQV DUH DOUHDG

XVLQJ HOLJLELOLW SUHVXPSWLRQV DQG WKDW LQ PRVW LQVWDQFHV DQ DSSOLFDQW LOO EH GHHPHG HOLJLEOH
EDVHG RQ RQH RI WKHLU RIW XVHG SUHVXPSWLRQV

7KH IROOR LQJ SUHVXPSWLRQV RI HOLJLELOLW VKDOO DSSO

SSOLFD WV DUH SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI FRX VHO LI WKHLU HW
L FRPH LV DW RU EHOR RI WKH )HGHUDO RYHUW XLGHOL HV

RPPH WDU

7HVWLPRQ ERWK DW WKH SXEOLF KHDULQJV DQG LQ ULWWHQ VXEPLVVLRQV UHYHDOHG WKDW PDQ FRXQWLHV DUH
DOUHDG UHO LQJ RQ D PXOWLSOH RI WKH )HGHUDO 3RYHUW *XLGHOLQHV )3* DV D PHWKRG IRU

GHWHUPLQLQJ ILQDQFLDO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO HW LW DV DOVR DSSDUHQW IURP WKH
WHVWLPRQ WKDW RIWHQ WKHUH DV QRW VXIILFLHQW MXVWLILFDWLRQ IRU WKH SDUWLFXODU PXOWLSOH XVHG 2QH

KHDULQJ SDUWLFLSDQW VWDWHG WKDW KH UHDOL]HG WKDW XVLQJ D OR PXOWLSOH RI WKH )3* DV FRQIXVLQJ
LQGLJHQF LWK WKH DELOLW WR DIIRUG FRPSHWHQW FRXQVHO DQG LQ HPSOR LQJ VXFK D VWDQGDUG

H GR RXUVHOYHV D GLVVHUYLFH H H[SODLQHG

7KH WKLQJ WKDW FKDQJHG P PLQG DERXW WKH RI WKH )3* WKLV GRFXPHQW
WKH VHOI VXIILFLHQF VWDQGDUG RI 1H RUN 6WDWH WKLV RQH LV LW V DYDLODEOH

RQOLQH DQG LW LV DQ H H RSHQHU , I RX WDNH D ORRN DW WKLV QRW RQO GRHV LW
FRQWDLQ WKH UDWLRQDOH IRU GHDOLQJ LWK DVVLJQPHQW RI FRXQVHO LQ D GLIIHUHQW D

WKDQ LQGLJHQF EXW LW OLVWV DOO RI WKH FRXQWLHV HYHU RQH RI WKHP DQG WDONV DERXW
WKH GLIIHUHQW VWDQGDUGV RI OLYLQJ DQG KDW LV UHTXLUHG LQ HDFK RI WKRVH FRXQWLHV

$QG WKDW V K KHQ , ORRNHG DW WKLV DQG , WKLQN SDJH KDV D VXPPDU RI
DOO FRXQWLHV DQG KDW LW FRVWV WR SURYLGH WKH QHFHVVLWLHV RI OLIH VR IDPLOLHV DW

RQH W R WKUHH OHYHO RX NQR QR PDWWHU KR PDQ PHPEHUV , ORRNHG DW WKDW
DQG , WKLQN : RPLQJ &RXQW DV DW DERXW RI WKH SRYHUW OLQHV

JXLGHOLQHV DQG VR , DV FRQVHUYDWLYH , HQW WR

6LPLODUO 0HUEOH 5HDJRQ WKH ([HFXWLYH 'LUHFWRU RI WKH :RPHQ¶V &HQWHU IRU (GXFDWLRQ DQG
&DUHHU $GYDQFHPHQW WHVWLILHG WKDW WKH 6HOI 6XIILFLHQF 6WDQGDUG LV D EHWWHU UHIOHFWLRQ WKDQ WKH

�
%UHQQDQ &HQWHU *XLGHOLQHV V SUD DW HH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ 6WDWHPHQW RQ WKH

&ULWHULD DQG 3URFHGXUHV IRU 'HWHUPLQLQJ (OLJLELOLW LQ 1H RUN 6WDWH 1 6'$ 6WDWHPHQW V SUD

DW

6HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,,, $

,G DW ,,, %

7HVWLPRQ RI 1RUPDQ (IIPDQ : RPLQJ &RXQW 3XEOLF 'HIHQGHU DQG ([HFXWLYH 'LUHFWRU : RPLQJ

$WWLFD /HJDO $LG %XUHDX WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW S DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

7HVWLPRQ RI 1RUPDQ (IIPDQ LG DW VHH KWWS VHOIVXIILFLHQF VWDQGDUG RUJ GRFV 1H
RUN 6WDWH SGI
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)3* RI WKH LQFRPH UHTXLUHG WR PHHW OLIH¶V EDVLF QHFHVVLWLHV LQ D VSHFLILF ORFDOLW LWKRXW UHO LQJ
RQ ILQDQFLDO SXEOLF DVVLVWDQFH R HYHU VKH DOVR UHFRJQL]HG WKDW LW GRHVQ¶W PDNH VHQVH WR

WKLQN RI RXU FRXQWLHV KDYLQJ GLIIHUHQW HOLJLELOLW FULWHULD LW V MXVW QRW SUDFWLFDO LQ JHQHUDO %XW
GRLQJ WKH PDWK WKDW RX MXVW GLG DQG WKHQ GRLQJ WKH VLPXODWLRQ WR RWKHU FRXQWLHV , WKLQN WKDW D

PXOWLSOH RI WKH SRYHUW PHDVXUH FRXOG FRPH FORVHU WKDQ H DUH WRGD LQ WHUPV RI WKRVH HOLJLELOLW
FULWHULD $V D UHVXOW 0V 5HDJRQ XVHG WKH 6HOI 6XIILFLHQF 6WDQGDUG WR VXSSRUW KHU

UHFRPPHQGDWLRQ RI D PXOWLSOH RI RI WKH )3*

/LNH WKH DERYH UHIHUHQFHG VSHDNHUV ,/6 XVHG WKH 6HOI 6XIILFLHQF 6WDQGDUG DV D JXLGH WR
FRQFOXGH WKDW D PXOWLSOH RI RI WKH )3* EHVW FDSWXUHV WKH LQFRPH QHFHVVDU WR PHHW OLIH¶V

EDVLF QHFHVVLWLHV LQ 1H RUN 1RWDEO LQ RQ -RVHSK 0 /DXULD WKHQ $GPLQLVWUDWLYH

�
7HVWLPRQ RI 0HUEOH 5HDJRQ ([HFXWLYH 'LUHFWRU :RPHQ¶V &HQWHU IRU (GXFDWLRQ DQG &DUHHU

$GYDQFHPHQW WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW SS DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV GHVFULELQJ WKH 6HOI 6XIILFLHQF 6WDQGDUG DQG
GHILQLQJ UHDVRQDEOH OLYLQJ H[SHQVHV DV D IDPLO ¶V EDVLF QHHGV K RXVLQJ FKLOGFDUH IRRG

WUDQVSRUWDWLRQ KHDOWKFDUH WD[HV LQFOXGLQJ LQFRPH WD[HV SD UROO WD[HV DQG VDOHV WD[HV DV HOO DV D WHQ
SHUFHQW RI PLVFHOODQHRXV H[SHQVHV KLFK H DGG KLFK LQFOXGHV KRXVHKROG SURGXFWV WHOHSKRQH

FORWKLQJ VKRHV DQG RWKHU KRXVHKROG H[SHQVHV 7KHUH LV QR UHFUHDWLRQ WKHUH LV QR HQWHUWDLQPHQW WKHUH LV
QR VDYLQJV DQG QR GHEW UHSD PHQW LQ WKLV EXGJHW ,Q RWKHU RUGV H¶UH WDONLQJ DERXW EDUH ERQHV EXGJHW

D QR IULOOV EXGJHW LWK QR H[WUDV HH H J GNL V Y ( , 3R W GH 1HPR UV &R 8 6
:H FDQQRW DJUHH LWK WKH FRXUW EHOR WKDW RQH PXVW EH DEVROXWHO GHVWLWXWH WR HQMR WKH

EHQHILW RI WKH VWDWXWH :H WKLQN DQ DIILGDYLW LV VXIILFLHQW KLFK VWDWHV WKDW RQH FDQQRW EHFDXVH RI KLV
SRYHUW SD RU JLYH VHFXULW IRU WKH FRVWV DQG VWLOO EH DEOH WR SURYLGH¶ KLPVHOI DQG GHSHQGHQWV LWK
WKH QHFHVVLWLHV RI OLIH ¶ 7R VD WKDW QR SHUVRQV DUH HQWLWOHG WR WKH VWDWXWH V EHQHILWV XQWLO WKH KDYH V RUQ WR
FRQWULEXWH WR SD PHQW RI FRVWV WKH ODVW GROODU WKH KDYH RU FDQ JHW DQG WKXV PDNH WKHPVHOYHV DQG WKHLU

GHSHQGHQWV KROO GHVWLWXWH RXOG EH WR FRQVWUXH WKH VWDWXWH LQ D D WKDW RXOG WKUR LWV EHQHILFLDULHV
LQWR WKH FDWHJRU RI SXEOLF FKDUJHV 7KH SXEOLF RXOG QRW EH SURILWHG LI UHOLHYHG RI SD LQJ FRVWV RI D
SDUWLFXODU OLWLJDWLRQ RQO WR KDYH LPSRVHG RQ LW WKH H[SHQVH RI VXSSRUWLQJ WKH SHUVRQ WKHUHE PDGH DQ

REMHFW RI SXEOLF VXSSRUW 1RU GRHV WKH UHVXOW VHHP PRUH GHVLUDEOH LI WKH HIIHFW RI WKLV VWDWXWRU
LQWHUSUHWDWLRQ LV WR IRUFH D OLWLJDQW WR DEDQGRQ KDW PD EH D PHULWRULRXV FODLP LQ RUGHU WR VSDUH KLPVHOI
FRPSOHWH GHVWLWXWLRQ VHH DOVR &-$ *XLGHOLQHV V SUD &K D $ SHUVRQ LV
ILQDQFLDOO XQDEOH WR REWDLQ FRXQVHO¶ LWKLQ WKH PHDQLQJ RI 8 6 & $ E LI WKH SHUVRQ¶V QHW

ILQDQFLDO UHVRXUFHV DQG LQFRPH DUH LQVXIILFLHQW WR REWDLQ TXDOLILHG FRXQVHO ,Q GHWHUPLQLQJ KHWKHU VXFK
LQVXIILFLHQF H[LVWV FRQVLGHUDWLRQ VKRXOG EH JLYHQ WR WKH FRVW RI SURYLGLQJ WKH SHUVRQ DQG KLV

GHSHQGHQWV LWK WKH QHFHVVLWLHV RI OLIH

2UDO WHVWLPRQ RI 0HUEOH 5HDJRQ V SUD DW

2UDO WHVWLPRQ RI 0HUEOH 5HDJRQ V SUD DW 1RWDEO WKLV UHFRPPHQGDWLRQ LV PRUH FRQVHUYDWLYH
WKDQ KHU ULWWHQ UHFRPPHQGDWLRQ WR XVH D PXOWLSOH RI WKH )3* HH ULWWHQ VXEPLVVLRQ RI 0HUEOH

5HDJRQ ([HFXWLYH 'LUHFWRU :RPHQ¶V &HQWHU IRU (GXFDWLRQ DQG &DUHHU $GYDQFHPHQW DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

,/6 H[SORUHG WKH SRVVLELOLW RI XVLQJ VROHO WKH 6HOI 6XIILFLHQF 6WDQGDUG WR HVWDEOLVK LQFRPH EDVHG

HOLJLELOLW SUHVXPSWLRQV IRU HDFK FRXQW R HYHU LQ DGGLWLRQ WR WKH FRQFHUQ DERXW WKH LPSUDFWLFDOLW RI
GLYHUJHQW VWDQGDUGV IURP FRXQW WR FRXQW WKH 6HOI 6XIILFLHQF 6WDQGDUG LV QRW XSGDWHG DQQXDOO 7KH ODVW

UHSRUW DV LVVXHG LQ PHDQLQJ LW FDQQRW FXUUHQWO EH XVHG DV D PHDVXUH IRU SUHVXPSWLYH LQFRPH
HOLJLELOLW SXUSRVHV

7R DFKLHYH WKLV ,/6 FRPSDUHG WKH 6HOI 6XIILFLHQF 6WDQGDUG 5HSRUW WR WKH )HGHUDO 3RYHUW
*XLGHOLQHV DQG FDOFXODWHG WKH PXOWLSOH RI WKH )3* WKDW PRVW FORVHO PDWFKHG WKH 6HOI 6XIILFLHQF LQFRPH
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-XGJH IRU WKH )DPLO &RXUW RI WKH &LW RI 1H RUN LVVXHG D PHPRUDQGXP DGGUHVVHG WR $OO
6XSHUYLVLQJ -XGJHV -XGJHV 5HIHUHHV 6XSSRUW 0DJLVWUDWHV &RXUW $WWRUQH V DQG &OHUNV RI

&RXUW ,Q WKH PHPRUDQGXP -XGJH /DXULD RXWOLQHG JXLGHOLQHV IRU HOLJLELOLW IRU DVVLJQPHQW RI
FRXQVHO WR DGXOWV LQ 1H RUN &LW )DPLO &RXUW 1RWLQJ WKH HQRUPRXV UDQJH RI LQFRPH

OHYHOV EHLQJ XVHG DPRQJ WKH FRXUWV -XGJH /DXULD GHFODUHG

7R HVWDEOLVK VRPH XQLIRUPLW WKH IROOR LQJ VKDOO EH HOLJLEOH LQFRPH OHYHOV 7KH
DUH RI WKH IHGHUDO 6 SRYHUW JXLGHOLQHV 2I FRXUVH RX UHWDLQ WKH

GLVFUHWLRQ WR PDNH DGMXVWPHQWV EDVHG XSRQ H[WUDRUGLQDU H[SHQVHV RU DQ RWKHU
IDFWRUV RX GHHP DSSURSULDWH

$FFRUGLQJO DQ SHUVRQ KRVH QHW LQFRPH LV DW RU EHOR RI WKH )3* LV SUHVXPSWLYHO

HOLJLEOH IRU FRXQVHO 1HW LQFRPH PHDQV DQ LQGLYLGXDO¶V DJHV LQWHUHVW GLYLGHQGV RU RWKHU
HDUQLQJV DIWHU GHGXFWLRQV IRU VWDWH IHGHUDO DQG ORFDO WD[HV VRFLDO VHFXULW WD[HV 0HGLFDUH WD[HV

DQ XQLRQ GXHV UHWLUHPHQW FRQWULEXWLRQV RU RWKHU LWKKROGLQJV LQ RWKHU RUGV WDNH KRPH
SD *URVV LQFRPH VKDOO QRW EH XVHG DV LW LV QRW DQ DFFXUDWH PHDVXUH RI RQH¶V DELOLW WR SD IRU

WKH FRVWV RI SULYDWH FRXQVHO DQG VWLOO SURYLGH RQHVHOI DQG DQ GHSHQGHQWV LWK WKH QHFHVVLWLHV RI
OLIH

�
GDWD HH KWWS VHOIVXIILFLHQF VWDQGDUG RUJ GRFV 1H RUN 6WDWH SGI KWWS DVSH KKV JRY KKV
SRYHUW JXLGHOLQHV UHPDLQGHU

RQ -RVHSK 0 /DXULD LIRUP &ULWHULD IRU VVLJ PH W RI &R VHO D G (OLJLELOLW )RUP 0DUFK

HH &-$ *XLGHOLQHV D V SUD ,W LV DOVR LPSRUWDQW WR QRWH WKDW LQ VRPH DUHDV RI FLYLO
OHJDO VHUYLFHV KHUH WKHUH LV QR ULJKW WR FRXQVHO HOLJLELOLW GHWHUPLQDWLRQV DUH EDVHG RQ PXOWLSOHV RI XS WR

RI WKH )3* HH H J ULWWHQ VXEPLVVLRQ RI 3HWHU 5DFHWWH 'HSXW 'LUHFWRU /HJDO $LG 6RFLHW RI

1RUWKHDVWHUQ 1H RUN S DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV
VWDWLQJ WKDW /$611 ¶V WKUHH PDMRU IXQGHUV /6& ,2/$ DQG -&/6 XVH YDULRXV PXOWLSOHV RI WKH )3*

IURP D EDVH RI XS WR KHQ FRQVLGHULQJ DGGLWLRQDO IDFWRUV GHSHQGLQJ RQ WKH IXQGLQJ VWUHDP
WR GLFWDWH LQFRPH HOLJLELOLW ,2/$ GRHV QRW HYHQ KDYH D FDS RQ FRQVLGHUDWLRQ RI LQFRPH DQG
KRXVHKROG H[SHQVHV DQG LW DOVR UHTXLUHV SURYLGHUV WR FRQVLGHU WKH DFWXDO FRVW RI UHWDLQLQJ SULYDWH FRXQVHO
LQ WKH PDWWHU ,G $GGLWLRQDOO 0U 5DFHWWH QRWHG WKDW SULYDWH U HWDLQHUV LQ IHORQ FDVHV RU FXVWRG

GLVSXWHV DUH RIWHQ PDQ WKRXVDQGV RI GROODUV DQG FDQQRW EH UHDOLVWLFDOO DIIRUGHG E PDQ SHRSOH HYHQ LI
WKHLU LQFRPH LV RYHU RI SRYHUW JLYHQ URXWLQH KRXVHKROG H[SHQVHV ,G DW 6HH JH HUDOO *URVV
-RKQ 3 7RR 3RRU WR LUH D D HU E W 1RW , GLJH W R WDWHV VH WKH )HGHUDO 3RYHUW LGHOL HV WR

HSULYH HIH GD WV RI 7KHLU L[WK PH GPH W 5LJKW WR &R VHO :DVK /HH / 5HY VHH DOVR
7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV V SUD S $ SHUVRQ FKDUJHG LWK D FULPH RU

RWKHU LVH HQWLWOHG WR DVVLJQHG FRXQVHO LV HOLJLEOH IRU DVVLJQHG FRXQVHO KHQ WKH YDOXH RI KLV SUHVHQW HW

DVVHWV DQG KLV FXUUHQW HW LQFRPH DUH LQVXIILFLHQW WR HQDEOH KLP SURPSWO WR UHWDLQ D TXDOLILHG DWWRUQH

REWDLQ UHOHDVH RQ ERQG DQG SD RWKHU H[SHQVHV QHFHVVDU WR DQ DGHTXDWH GHIHQVH KLOH IXUQLVKLQJ KLPVHOI
DQG KLV GHSHQGHQWV LWK WKH QHFHVVLWLHV RI OLIH HPSKDVHV DGGHG 7HVWLPRQ RI -DPHV 7 0XUSK

/HJDO 6HUYLFHV RI &HQWUDO 1H RUN WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW SS DYDLODEOH DW

KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV )LUVW RI DOO H WDONHG DERXW HOLJLELOLW
JXLGHOLQHV WKLV PRUQLQJ DQG SHUFHQWDJHV RI SRYHUW 1R RQH KDV VDLG KHWKHU WKH ¶UH ORRNLQJ DW QHW
LQFRPH RU JURVV LQFRPH LQ WKRVH FDOFXODWLRQV 7KH 7KLUG 'HSDUWPHQW JRW LW ULJKW LQ ¶ LW RXJKW WR EH
QHW
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$V VWUHVVHG E -XGJH /DXULD WKH PXOWLSOH RI WKH )3* VKRXOG QRW EH VHHQ DV D ULJLG FXW RII
IRU GHWHUPLQLQJ KHWKHU D SHUVRQ LV XQDEOH WR DIIRUG FRXQVHO DQG WKHUHIRUH HOLJLEOH IRU

DVVLJQPHQW RI FRXQVHO (VSHFLDOO LQ )DPLO &RXUW SURFHHGLQJV DSSOLFDQWV KRVH LQFRPH H[FHHG
RI WKH )3* VKRXOG QRW DXWRPDWLFDOO EH GHHPHG LQHOLJLEOH IRU DVVLJQPHQW RI FRXQVHO

5DWKHU WKH PXOWLSOH VKRXOG EH YLH HG DV D EDVHOLQH FULWHULRQ KHQ DVVHVVLQJ SUHVXPSWLYH
HOLJLELOLW

% SSOLFD WV KR DUH L FDUFHUDWHG GHWDL HG RU KR DUH FR IL HG WR D PH WDO
KHDOWK L VWLWXWLR VKDOO EH SUHVXPHG HOL LEOH IRU DVVL PH W RI FRX VHO

RPPH WDU

'XULQJ WKH SXEOLF KHDULQJV WKHUH DV FRQVHQVXV DPRQJVW WKRVH KR DGGUHVVHG WKH LVVXH RI
SUHVXPSWLRQV WKDW SHUVRQV KR DUH LQFDUFHUDWHG GHWDLQHG RU FRQILQHG WR D PHQWDO KHDOWK

LQVWLWXWLRQ VKRXOG EH SUHVXPHG HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO DQG LQ IDFW PDQ WHVWLILHG WKDW
LQ WKHLU MXULVGLFWLRQ VXFK SHUVRQV DUH DOUHDG SUHVXPHG HOLJLEOH DYLQJ D SUHVXPSWLRQ RI

HOLJLELOLW IRU WKRVH KR DUH LQFDUFHUDWHG GHWDLQHG RU FRQILQHG WR D PHQWDO KHDOWK LQVWLWXWLRQ LV
DOVR FRQVLVWHQW LWK WKH SUDFWLFH LQ RWKHU MXULVGLFWLRQV

SSOLFD WV KR DUH FXUUH WO UHFHLYL RU KDYH UHFH WO EHH GHHPHG HOL LEOH
SH GL UHFHLSW RI HHG EDVHG SXEOLF DVVLVWD FH L FOXGL EXW RW OLPLWHG WR
)DPLO VVLVWD FH 7 1) DIHW 1HW VVLVWD FH 1 XSSOHPH WDO 1XWULWLR
VVLVWD FH 1 XSSOHPH WDO HFXULW , FRPH , 1H RUN WDWH
XSSOHPH WDO UR UDP 0HGLFDLG RU XEOLF RXVL DVVLVWD FH VKDOO EH

GHHPHG SUHVXPSWLYHO HOL LEOH IRU DVVL PH W RI FRX VHO

�
6HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,,, $

HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW QRWLQJ WKDW VWDWHV RXOG VDYH WLPH DQG UHVRXUFHV E
HVWDEOLVKLQJ SUHVXPSWLRQV RI HOLJLELOLW IRU GHIHQGDQWV KR DUH LQFDUFHUDWHG RU FRQILQHG WR D PHQWDO KHDOWK
IDFLOLW 6HYHUDO VWDWHV KDYH HVWDEOLVKHG VXFK SUHVXPSWLRQV RI HOLJLELOLW HH H J 2KLR $GPLQ &RGH

% SUHVXPSWLRQV RI HOLJLELOLW IRU GHIHQGDQW FRQILQHG WR D PHQWDO KHDOWK LQVWLWXWLRQ DQG
IRU GHIHQGDQWV FRQILQHG WR D VWDWH SULVRQ 0DVV *HQ /D V 6XSUHPH -XGLFLDO &RXUW 5XOH
SUHVXPSWLRQ RI HOLJLELOLW IRU SHUVRQV LQ D PHQWDO KHDOWK IDFLOLW DQG SHUVRQV LQ D FRUUHFWLRQDO IDFLOLW
&RORUDGR &KLHI -XVWLFH 'LUHFWLYH DPHQGHG 1RY GLFWDWLQJ WKDW GHIHQGDQWV KR DUH
LQFDUFHUDWHG DUH DXWRPDWLFDOO HOLJLEOH IRU DSSRLQWPHQW RI FRXQVHO DQG QHHG QRW FRPSOHWH WKH DSSOLFDWLRQ

:DVKLQJWRQ 5HYLVHG &RGH E ,QGLJHQW¶ PHDQV D SHUVRQ KR DW DQ VWDJH RI D
FRXUW SURFHHGLQJ LV L QYROXQWDULO FRPPLWWHG WR D SXEOLF PHQWDO KHDOWK IDFLOLW 1HYDGD 6XSUHPH

&RXUW , WKH 0DWWHU RI WKH 5HYLH RI ,VV HV &R FHU L J 5HSUHVH WDWLR RI , GLJH W HIH GD WV L

&ULPL DO D G - YH LOH HOL T H F &DVHV $'.7 1R -DQ FRXUW UXOH HVWDEOLVKLQJ

SUHVXPSWLRQ RI HOLJLELOLW IRU GHIHQGDQWV KR DUH FXUUHQWO VHUYLQJ D VHQWHQFH LQ D FRUUHFWLRQDO
LQVWLWXWLRQ RU DUH KRXVHG LQ D PHQWDO KHDOWK IDFLOLW 0LFKLJDQ &ULPLQDO 3URFHGXUH 6HF

E SUHVXPSWLRQ RI DVVLJQHG FRXQVHO HOLJLELOLW IRU WKRVH FXUUHQWO VHUYLQJ D VHQWHQFH LQ D
FRUUHFWLRQDO LQVWLWXWLRQ RU KRXVHG LQ D PHQWDO KHDOWK IDFLOLW ,GDKR &RGH F

VDPH /RXLVLDQD 5HY 6WDW $ E VDPH
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RPPH WDU

$V LWK WKH IRUHJRLQJ SUHVXPSWLRQ ,/6¶ UHVHDUFK LQWR FXUUHQW SUDFWLFHV LQ 1H RUN UHYHDOHG
WKDW PDQ FRXQWLHV FXUUHQWO XVH SUHVXPSWLRQV RI DVVLJQHG FRXQVHO HOLJLELOLW IRU DSSOLFDQWV KR

UHFHLYH QHHG EDVHG SXEOLF DVVLVWDQFH 6XFK DSSOLFDQWV KDYH DOUHDG XQGHUJRQH D WKRURXJK DQG
FRPSUHKHQVLYH DVVHVVPHQW RI WKHLU ILQDQFLDO VLWXDWLRQ DQG KDYH EHHQ GHHPHG XQDEOH WR SD IRU

UHDVRQDEOH OLIH H[SHQVHV LWKRXW DVVLVWDQFH &RQGXFWLQJ DQRWKHU DVVHVVPHQW RI WKHLU ILQDQFHV
RXOG UHTXLUH D QHHGOHVV H[SHQGLWXUH RI UHVRXUFHV 0RUHRYHU FRPPRQ VHQVH VXJJHVWV WKDW LI D

SHUVRQ QHHGV JRYHUQPHQW DVVLVWDQFH WR SD IRU EDVLF OLIH QHFHVVLWLHV OLNH IRRG RU KRXVLQJ WKHQ
WKH SHUVRQ ODFNV WKH UHVRXUFHV QHHGHG WR IXQG D FRPSHWHQW GHIHQVH )LQDOO KDYLQJ D

SUHVXPSWLRQ RI HOLJLELOLW IRU DSSOLFDQWV KR DUH LQ UHFHLSW RI QHHG EDVHG SXEOLF DVVLVWDQFH LV
FRQVLVWHQW LWK WKDW KLFK LV GRQH LQ PDQ RWKHU VWDWHV

SSOLFD WV KR KDYH LWKL WKH SDVW VL PR WKV EHH GHHPHG HOL LEOH IRU
DVVL PH W RI FRX VHO L D RWKHU FDVH L WKDW MXULVGLFWLR RU D RWKHU MXULVGLFWLR
VKDOO EH SUHVXPHG HOL LEOH SSHOODWH FRXUWV VKDOO DVVL DSSHOODWH FRX VHO WR
DSSHOOD WV KR HUH GHHPHG HOL LEOH IRU DVVL HG FRX VHO E WKHLU WULDO FRXUW

RPPH WDU

'XULQJ WKH SXEOLF KHDULQJV PDQ SDUWLFLSDQWV WROG VWRULHV RI DSSOLFDQWV KR KDG EHHQ DVVLJQHG
FRXQVHO LQ RQH MXULVGLFWLRQ EXW GHQLHG FRXQVHO LQ DQRWKHU MXULVGLFWLRQ KHQ IDFLQJ VLPLODU

FKDUJHV 7KRXJK WKHVH VWRULHV HUH FRQYH HG WR LOOXPLQDWH WKH QHHG IRU VWDWH LGH HOLJLELOLW

�
6HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,,, $

7KH 1DWLRQDO ,QVWLWXWH RI -XVWLFH 1,- DOVR UHFRPPHQGV WKLV SUHVXPSWLRQ LQ LWV UHSRUW EHFDXVH LW
LOO VWUHDPOLQH WKH SURFHVV HH 1,- &R WDL L J WKH &RVWV RI , GLJH W HIH VH 3URJUDPV (OLJLELOLW

FUHH L J D G &RVW 5HFRYHU 3URFHG UHV 6HSWHPEHU DW KHUHLQDIWHU WKH 1,- 5HSRUW
7KH SUHVXPSWLYH WHVW UHJDUGLQJ SXEOLF DVVLVWDQFH VKRXOG EH DSSOLHG LQ HDFK FDVH VLQFH LW DSSHDUV WKDW D

ODUJH QXPEHU RI FULPLQDO GHIHQGDQWV IDOO LQWR WKLV FDWHJRU

HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD S 0DQ MXULVGLFWLRQV DOUHDG SUHVXPH GHIHQGDQWV WR EH
HOLJLEOH IRU IUHH FRXQVHO KHQ WKH UHFHLYH FHUWDLQ QHHG EDVHG SXEOLF EHQHILWV VHH DOVR 1DWLRQDO
$VVRFLDWLRQ RI &ULPLQDO 'HIHQVH /D HUV 5HGHIL L J , GLJH FH )L D FLDO (OLJLELOLW LGHOL HV IRU

VVLJ HG &R VHO V SUD DW QRWLQJ WKDW VRPH VWDWHV ILQG GHIHQGDQWV KR DUH DOUHDG UHFHLYLQJ

FHUWDLQ QHHGV EDVHG IHGHUDO EHQHILWV DXWRPDWLFDOO HOLJLEOH IRU DVVLJQHG FRXQVHO DQG LGHQWLI LQJ WKH
IROOR LQJ VWDWHV DV HVWDEOLVKLQJ DXWRPDWLF RU SUHVXPSWLRQV RI HOLJLELOLW IRU GHIHQGDQWV UHFHLYLQJ FHUWDLQ
W SHV RI SXEOLF DVVLVWDQFH $ODVND D DLL ,GDKR 0DVVDFKXVHWWV 0LQQHVRWD 0LVVRXUL 1RUWK 'DNRWD
2KLR 5KRGH ,VODQG 9LUJLQLD DQG :LVFRQVLQ 2WKHU VWDWHV WKDW SUHVXPH DVVLJQHG FRXQVHO HOLJLELOLW IRU

DSSOLFDQWV KR UHFHLYH SXEOLF DVVLVWDQFH LQFOXGH :DVKLQJWRQ :DVKLQJWRQ 5HYLVHG &RGH
D )ORULGD )OD 6WDW $QQ D 1HYDGD 1HYDGD 6XSUHPH &RXUW , WKH 0DWWHU

RI WKH 5HYLH RI ,VV HV &R FHU L J 5HSUHVH WDWLR RI , GLJH W HIH GD WV L &ULPL DO D G - YH LOH

HOL T H F &DVHV $'.7 1R -DQ FRXUW UXOH 0LFKLJDQ 0LFKLJDQ &ULPLQDO 3URFHGXUH

6HF E ,GDKR ,GDKR &RGH E /RXLVLDQD /RXLVLDQD 5HY 6WDW
$ E

HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,
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VWDQGDUGV WKH DOVR KLJKOLJKW DQ RSSRUWXQLW WR VWUHDPOLQH WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV
WKURXJK DGRSWLRQ RI D FRPPRQ VHQVH SUHVXPSWLRQ RI HOLJLELOLW IRU DQ DSSOLFDQW KR KDV

UHFHQWO EHHQ GHHPHG HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO LQ WKH VDPH RU DQRWKHU MXULVGLFWLRQ )RU
VLPLODU UHDVRQV LW DOVR PDNHV VHQVH WKDW DSSHOODWH FRXUWV DVVLJQ DSSHOODWH FRXQVHO WR DSSOLFDQWV

KR HUH GHHPHG HOLJLEOH IRU DVVLJQHG FRXQVHO E WKHLU WULDO FRXUW 1RWDEO )DPLO &RXUW $FW
DSSOLHV D SUHVXPSWLRQ RI HOLJLELOLW IRU DSSHOODWH DVVLJQHG FRXQVHO EDVHG RQ D SUHYLRXV

ILQGLQJ RI HOLJLELOLW IRU DVVLJQHG FRXQVHO DW WKH WULDO OHYHO

:LWK UHJDUG WR WKH LQIRUPDWLRQ QHHGHG WR YHULI WKHVH IRUHJRLQJ SUHVXPSWLRQV GRFXPHQWDWLRQ
VKRXOG QRW EH UHTXLUHG WR YHULI WKDW D SHUVRQ LV LQFDUFHUDWHG GHWDLQHG RU FRQILQHG WR D PHQWDO

KHDOWK LQVWLWXWLRQ VLQFH WKLV LV VHOI HYLGHQW 1RU VKRXOG GRFXPHQWDWLRQ EH UHTXLUHG WR YHULI WKDW
DQ DSSOLFDQW KDV LWKLQ WKH SDVW VL[ PRQWKV EHHQ GHHPHG HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO LQ

DQRWKHU FDVH VLQFH WKDW LQIRUPDWLRQ FDQ HDVLO EH YHULILHG WKURXJK WKH SURYLGHU RI UHSUHVHQWDWLRQ
RU WKH FRXUW LQ WKH RWKHU FDVH )RU WKH SUHVXPSWLRQ UHJDUGLQJ WKH UHFHLSW RI QHHG EDVHG SXEOLF

DVVLVWDQFH WKH SURGXFWLRQ RI D SXEOLF EHQHILWV FDUG RU DQ D DUG OHWWHU VKDOO FRQVWLWXWH VXIILFLHQW
YHULILFDWLRQ

,,, RX VHO VKDOO EH DVVL HG DW WKH ILUVW FRXUW DSSHDUD FH RU EH SURYLGHG LPPHGLDWHO
IROOR L WKH UHTXHVW IRU FRX VHO KLFKHYHU LV HDUOLHU (OL LELOLW GHWHUPL DWLR V
VKDOO EH GR H L D WLPHO IDVKLR VR WKDW UHSUHVH WDWLR E FRX VHO LV RW GHOD HG

� RX VHO VKDOO EH SURYLGHG IRU DSSOLFD WV KH HYHU WKH KDYH RW REWDL HG
FRX VHO SULRU WR D SURFHHGL KLFK PD UHVXOW L WKHLU GHWH WLR RU KH HYHU
WKHUH LV D X DYRLGDEOH GHOD L WKH HOL LELOLW GHWHUPL DWLR VXEMHFW WR MXGLFLDO
DSSURYDO R FH WKH FRXUW SURFHHGL KDV EH X

% � :KHUH D SHWLWLR RU SUH SHWLWLR UHTXHVW KDV EHH ILOHG X GHU )DPLO RXUW FW
UWLFOH IRU D RUGHU IRU LPPHGLDWH UHPRYDO RI D FKLOG RU WHPSRUDU RUGHU RI

SURWHFWLR D SHUVR KR LV D SDUH W RU OH DOO UHVSR VLEOH SHUVR DV GHIL HG E
OD VKDOO EH H WLWOHG WR LPPHGLDWH UHSUHVH WDWLR E FRX VHO , DFFRUGD FH LWK
WKLV H WLWOHPH W FRX VHO VKDOO DOVR EH SURYLGHG IRU SDUH WV L FKLOG HOIDUH
SURFHHGL V GXUL D FKLOG SURWHFWLYH D H F L YHVWL DWLR D G VXIILFLH WO L
DGYD FH RI WKHLU ILUVW FRXUW DSSHDUD FH FR VLVWH W LWK DERYH V LWK
VXEVHFWLR WKLV SURYLVLR RI FRX VHO PD EH VXEMHFW WR MXGLFLDO UHYLH R FH D
FRXUW SURFHHGL LV FRPPH FHG �

RPPH WDU

,Q FULPLQDO FDVHV WKH ULJKW WR FRXQVHO KLFK DWWDFKHV DW DUUDLJQPHQW LI QRW VRRQHU DQG ODVWV XQWLO
WKH GLVSRVLWLRQ RI WKH FDVH QR FOHDUO HQFRPSDVVHV WKH ULJKW WR FRXQVHO DW ILUVW DSSHDUDQFH LQ

1H RUN 2IWHQ WKH HDUO VWDJHV RI D FULPLQDO FDVH DUH WKH PRVW FULWLFDO EHFDXVH LW LV WKHQ WKDW

�
HH 1 6'$ 6WDWHPHQW V SUD DW Q

UUHOO DUUL J Y WDWH RI 1H RUN 1 G KROGLQJ WKDW DUUDLJQPHQW LV D FULWLFDO VWDJH
0DVVLDK Y LWHG WDWHV 8 6 6L[WK $PHQGPHQW ULJKW WR FRXQVHO DWWDFKHG RQFH
DGYHUVDULDO SURFHHGLQJV KDYH EHJXQ 5RWKJHU Y 7H[DV 8 6 WKH 6L[WK $PHQGPHQW ULJKW
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DPRQJ RWKHU WKLQJV LVVXHV SHUWDLQLQJ WR WKH GHIHQGDQW¶V SUH WULDO OLEHUW DUH GHWHUPLQHG HYLGHQFH
LV FROOHFWHG RU ORVW DQG OHJDO ULJKWV DUH SUHVHUYHG 0RUH WKDQ W HQW HDUV DJR WKH 1H RUN

6WDWH 'HIHQGHUV $VVRFLDWLRQ HPSKDVL]HG WKH LPSRUWDQFH RI LPPHGLDWH DVVLJQPHQW RI FRXQVHO
VWDWLQJ DV IROOR V

7KH QHFHVVLW IRU SURPSW DQG DFFXUDWH MXGLFLDO GHWHUPLQDWLRQV RI HOLJLELOLW IRU

DSSRLQWHG FRXQVHO FDQQRW EH RYHU HPSKDVL]HG (IIHFWLYH UHSUHVHQWDWLRQ RI WKH
DFFXVHG KLFK LQFOXGHV WKH FRQVWLWXWLRQDO ULJKW WR SUHVHQW D GHIHQVH FRPSHOV WKH

DSSRLQWPHQW RI FRXQVHO DW WKH HDUOLHVW SRVVLEOH VWDJH RI WKH SURFHHGLQJV ,QGHHG
DOO SURIHVVLRQDO VWDQGDUGV IRU WKH SURYLVLRQ RI GHIHQVH VHUYLFHV UHFRPPHQG WKDW

FRXQVHO EH SURYLGHG DV VRRQ DV IHDVLEOH DIWHU FXVWRG EHJLQV DQG LQ IDFW
FRQWHPSODWH LQWHUYHQWLRQ RI FRXQVHO HYHQ EHIRUH WKH GHIHQGDQW¶V ILUVW DSSHDUDQFH

EHIRUH D MXGLFLDO RIILFHU RU WKH ILOLQJ RI IRUPDO FKDUJHV

,W LV FULWLFDO WKDW FRXQVHO EH DVVLJQHG QRW RQO DW ILUVW DSSHDUDQFH EXW DOVR VRRQHU LI D UHTXHVW IRU
FRXQVHO LV PDGH 7KXV IRU H[DPSOH D GHWHUPLQDWLRQ DV WR D SHUVRQ¶V HOLJLELOLW IRU DVVLJQPHQW

RI FRXQVHO VKRXOG EH PDGH HYHQ SULRU WR DUUDLJQPHQW IRU D SHUVRQ KR KDV EHHQ LVVXHG DQ
DSSHDUDQFH WLFNHW DQG UHTXHVWV DVVLJQPHQW RI FRXQVHO SULRU WR DUUDLJQPHQW 6LPLODUO DQ

HOLJLELOLW GHWHUPLQDWLRQ VKRXOG EH PDGH DV VRRQ DV SRVVLEOH IRU D SHUVRQ KR UHDVRQDEO
EHOLHYHV WKDW D SURFHVV LOO FRPPHQFH WKDW FRXOG UHVXOW LQ D SURFHHGLQJ KHUH UHSUHVHQWDWLRQ LV

�
WR FRXQVHO DWWDFKHV DW WKH DUUDLJQPHQW RI WKH GHIHQGDQW 0LUD GD Y UL]R D 8 6 WKH
)LIWK $PHQGPHQW ULJKW WR FRXQVHO DWWDFKHV KHQ D SHUVRQ LV VXEMHFWHG WR FXVWRGLDO LQWHUURJDWLRQ

1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ HWHUPL L J (OLJLELOLW IRU SSRL WHG &R VHO L 1H RUN

WDWH 1 6'$ UHSRUW V SUD DW FLWL J WD GDUGV IRU &ULPL DO - VWLFH 3URYLGL J HIH VH

HUYLFHV 1DWLR DO GYLVRU &RPPLVVLR R &ULPL DO - VWLFH WD GDUGV D G RDOV &R UWV

DQG &RPPH WDU 1DWLR DO W G &RPPLVVLR R HIH VH HUYLFHV 1DWLR DO

HJDO LG D G HIH GHU VVRFLDWLR WD GDUGV IRU HIH GHU HUYLFHV ,, E ,, H 1

WD GDUGV IRU WKH GPL LVWUDWLR RI VVLJ HG &R VHO VWHPV 0RUH UHFHQW VWDQGDUGV KDYH
VLPLODUO VWDWHG WKDW FRXQVHO PXVW EH DVVLJQHG DV VRRQ DV SRVVLEOH HH H J $%$ 7H 3UL FLSOHV RI D

3 EOLF HIH VH HOLYHU VWHP 3ULQFLSOH &OLHQWV DUH VFUHHQHG IRU HOLJLELOLW DQG GHIHQVH
FRXQVHO LV DVVLJQHG DQG QRWLILHG RI DSSRLQWPHQW DV VRRQ DV IHDVLEOH DIWHU FOLHQWV¶ DUUHVW GHWHQWLRQ RU

UHTXHVW IRU FRXQVHO 1 6%$ 5HYLVHG WD GDUGV IRU 3URYLGL J 0D GDWHG 5HSUHVH WDWLR

KHUHLQDIWHU 1 6%$ 5HYLVHG 6WDQGDUGV 6WDQGDUG % 3URYLVLRQ RI FRXQVHO VKDOO QRW EH
GHOD HG KLOH D SHUVRQ¶V HOLJLELOLW IRU PDQGDWHG UHSUHVHQWDWLRQ LV EHLQJ GHWHUPLQHG RU YHULILHG 1H
RUN 6WDWH 2IILFH RI ,QGLJHQW /HJDO 6HUYLFHV WD GDUGV D G &ULWHULD IRU WKH 3URYLVLR RI 0D GDWHG

5HSUHVH WDWLR L &DVHV , YROYL J D &R IOLFW RI , WHUHVW 6WDQGDUG FRXQW SURJUDPV IRU
PDQGDWHG UHSUHVHQWDWLRQ PXVW S URYLGH UHSUHVHQWDWLRQ IRU HYHU HOLJLEOH SHUVRQ DW WKH HDUOLHVW SRVVLEOH
WLPH DQG EHJLQ DGYRFDWLQJ IRU HYHU FOLHQW LWKRXW GHOD LQFOXGLQJ KLOH FOLHQW HOLJLELOLW LV EHLQJ
GHWHUPLQHG

HH $%$ 7H 3UL FLSOHV RI D 3 EOLF HIH VH HOLYHU VWHP V SUD 3ULQFLSOH QRWLQJ WKDW HOLJLELOLW
VKRXOG EH GHWHUPLQHG DQG FRXQVHO DVVLJQHG DV VRRQ DV SRVVLEOH DIWHU D UHTXHVW IRU FRXQVHO LV PDGH
1 6%$ 5HYLVHG 6WDQGDUGV V SUD 6WDQGDUG % VHH DOVR LG 6WDQGDUG % (IIHFWLYH
UHSUHVHQWDWLRQ VKRXOG EH DYDLODEOH IRU HYHU HOLJLEOH SHUVRQ KHQHYHU FRXQVHO LV UHTXHVWHG GXULQJ
JRYHUQPHQW LQYHVWLJDWLRQ RU KHQ WKH LQGLYLGXDO LV LQ FXVWRG 6L[WK $PHQGPHQW &HQWHU DQG 7KH

3UHWULDO -XVWLFH ,QVWLWXWH (DUO SSRL WPH W RI &R VHO 7KH D ,PSOHPH WDWLR D G H HILWV

S QRWLQJ WKDW DVVLJQLQJ FRXQVHO WR SHRSOH KR UHDVRQDEO NQR WKDW WKH DUH WKH VXEMHFW RI D FULPLQDO

LQYHVWLJDWLRQ RXOG IRVWHU TXLFNHU OHVV FRVWO DQG PRUH DFFXUDWH FDVH RXWFRPHV
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PDQGDWHG 7KXV SHUVRQV KR OHDUQ WKDW WKH DUH EHLQJ LQYHVWLJDWHG E OD HQIRUFHPHQW IRU
WKHLU SRVVLEOH LQYROYHPHQW LQ D FULPH VKRXOG EH VFUHHQHG IRU DVVLJQHG FRXQVHO HOLJLELOLW XSRQ

UHTXHVW DQG DQ HOLJLELOLW GHWHUPLQDWLRQ VKRXOG EH PDGH LPPHGLDWHO

,Q FKLOG HOIDUH PDWWHUV OHJDO UHSUHVHQWDWLRQ IRU SDUHQWV DW DOO SKDVHV RI WKHLU IDPLO ¶V LQWHUDFWLRQ
LWK WKH FKLOG HOIDUH DQG IDPLO FRXUW V VWHPV LV HVVHQWLDO WR WKH IDLU DGPLQLVWUDWLRQ RI MXVWLFH

0RUHRYHU PRVW SDUHQWV LQYROYHG LQ FKLOG HOIDUH SURFHHGLQJV FDQ DIIRUG QHLWKHU D TXDOLILHG
DWWRUQH QRU WKH RWKHU H[SHQVHV QHFHVVDU IRU HIIHFWLYH UHSUHVHQWDWLRQ ,Q LWV ,QWHULP

5HSRUW WR &KLHI -XGJH 'L)LRUH WKH 8QLILHG &RXUW 6 VWHP¶V &RPPLVVLRQ RQ 3DUHQWDO /HJDO
5HSUHVHQWDWLRQ UHFRPPHQGHG WKDW SDUHQWV LQYROYHG LQ FKLOG HOIDUH SURFHHGLQJV EH GHHPHG

SUHVXPSWLYHO HOLJLEOH IRU DVVLJQHG FRXQVHO UHSUHVHQWDWLRQ ,Q FRQQHFWLRQ LWK LWV
UHFRPPHQGDWLRQ WKDW FKLOG HOIDUH LQYROYHG SDUHQWV EH JLYHQ DVVLJQHG FRXQVHO GXULQJ D FKLOG

SURWHFWLYH LQYHVWLJDWLRQ DQG VXIILFLHQWO LQ DGYDQFH RI WKH ILUVW FRXUW DSSHDUDQFH WKH &RPPLVVLRQ

�
1 6%$ 5HYLVHG WD GDUGV 6WDQGDUG % &RXQVHO VKDOO EH DYDLODEOH KHQ D SHUVRQ UHDVRQDEO

EHOLHYHV WKDW D SURFHVV LOO FRPPHQFH WKDW FRXOG UHVXOW LQ D SURFHHGLQJ KHUH UHSUHVHQWDWLRQ LV

PDQGDWHG 1H RUN 6WDWH 2IILFH RI ,QGLJHQW /HJDO 6HUYLFHV WD GDUGV D G &ULWHULD IRU WKH 3URYLVLR

RI 0D GDWHG 5HSUHVH WDWLR L &DVHV , YROYL J D &R IOLFW RI , WHUHVW 6WDQGDUG D QRWLQJ WKDW

FRXQVHO QRW RQO PXVW EH SUHVHQW DW DUUDLJQPHQW EXW HDUOLHU KHQ DQ LQGLYLGXDO KDV LQYRNHG D
FRQVWLWXWLRQDO RU VWDWXWRU ULJKW WR FRXQVHO LQ DQ LQYHVWLJDWRU VWDJH RI D FDVH

,Q XQLTXH FLUFXPVWDQFHV LW PD EH QHFHVVDU IRU WKH SURYLGHU RI PDQGDWHG VHUYLFHV WR DVVHUW WKH
SHUVRQ¶V ULJKW WR FRXQVHO SULRU WR D FRXUW RUGHU DSSRLQWLQJ FRXQVHO 7KLV DV WKH VLWXDWLRQ SUHVHQWHG WR WKH
FRXUW LQ 3HRSOH Y 5D NL 0LVF G &RXQW &W 0RQURH &RXQW LQ KLFK WKH 0RQURH

&RXQW 3XEOLF 'HIHQGHU¶V 2IILFH DVVHUWHG WKH GHIHQGDQW¶V ULJKW WR FRXQVHO KLOH KH DV EHLQJ VXEMHFWHG
WR SROLFH FXVWRGLDO LQWHUURJDWLRQ DQG DIWHU DQ LQLWLDO HOLJLELOLW GHWHUPLQDWLRQ KDG EHHQ PDGH ,Q KROGLQJ
WKDW WKH SROLFH KDG XQOD IXOO IDLOHG WR FHDVH LQWHUURJDWLQJ WKH GHIHQGDQW DIWHU WKH KDG EHHQ QRWLILHG E
WKH 3XEOLF 'HIHQGHU¶V 2IILFH WR GR VR WKH &RXUW DFNQR OHGJHG WKDW WKH QRWLILFDWLRQ RI WKH 3XEOLF

'HIHQGHU¶V 2IILFH SUHFHGHG D FRXUW GHWHUPLQDWLRQ RI DVVLJQHG FRXQVHO HOLJLELOLW ,Q VR KROGLQJ WKH &RXUW
UHOLHG RQ HOO HVWDEOLVKHG 1H RUN OD UHJDUGLQJ WKH LQGHOLEOH ULJKW WR FRXQVHO DQG RQ SURIHVVLRQDO

VWDQGDUGV UHJDUGLQJ WKH HDUO HQWU RI FRXQVHO DQG VWDWHG 7R EH FOHDU WKLV & RXUW UHDGLO UHFRJQL]HV
DQG LQ QR D VHHNV WR VXSSODQW WKH HOO VHWWOHG H[LVWLQJ OD WKDW WKH ILQDO GHWHUPLQDWLRQ RI LQGLJHQF LV
UHVHUYHG IRU WKH MXGJH ,Q UHFRQFLOLQJ WKDW UXOH LWK WKH FXVWRPDU SUDFWLFH RI VXEPLWWLQJ DQ RUGHU RI

DSSRLQWPHQW WKH KLJKO UHJDUGHG VWDQGDUGV IRU HIIHFWLYH UHSUHVHQWDWLRQ RI LQGLJHQW LQGLYLGXDOV
SURPXOJDWHG E WKH $%$ DQG 1 6%$ DQG WKH LPPHDVXUDEOH LPSRUWDQFH RI VDIHJXDUGLQJ WKH

FRQVWLWXWLRQDO ULJKW WR FRXQVHO WKLV & R UW KROGV WKDW WKH 3 EOLF HIH GHU IROOR L J D SUHOLPL DU

HOLJLELOLW GHWHUPL DWLR IRU D LW HVV V VSHFW RU GHIH GD W P VW KDYH FR VWUDL HG OLEHUW WR DFW

V LIWO L GHIH VH RI KLV FOLH WV R GLIIHUH W WKD DWWRU H V L WKH SULYDWH VHFWRU 0LVF G DW
HPSKDVLV DGGHG

&RPPLVVLRQ RQ 3DUHQWDO /HJDO 5HSUHVHQWDWLRQ ,QWHULP 5HSRUW WR &KLHI -XGJH 'L)LRUH KHUHDIWHU
'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW 7KH &RPPLVVLRQ UHFRJQL]HG WKDW HIIHFWLYH OHJDO UHSUHVHQWDWLRQ LQ

FKLOG HOIDUH FDVHV LQFOXGHV QRQ DWWRUQH SURIHVVLRQDO VHUYLFHV VXFK DV H[SHUWV VRFLDO RUNHUV SDUHQW
DGYRFDWHV LQYHVWLJDWRUV SDUDOHJDOV DQG LQWHUSUHWHUV ,G DW SS

,G DW S :H UHFRPPHQG WKDW WKH SURSRVHG 2IILFH RI )DPLO 5HSUHVHQWDWLRQ GHYHORS XQLIRUP
VWDQGDUGV RI HOLJLELOLW IRU DVVLJQHG FRXQVHO WKDW RXOG DSSO LQ DOO )DPLO &RXUW SURFHHGLQJV DQG RXOG
LQFOXGH D SUHVXPSWLRQ RI HOLJLELOLW IRU FRXQVHO LQ FKLOG HOIDUH SURFHHGLQJV WR EH HVWDEOLVKHG E
OHJLVODWLRQ
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HPSKDVL]HG WKDW D UHEXWWDEOH SUHVXPSWLRQ RI HOLJLELOLW LV HVVHQWLDO WR EHWWHU SURWHFW WKHLU ULJKW WR
PHDQLQJIXO UHSUHVHQWDWLRQ DQG RXOG PDNH DFFHVV WR FRXQVHO VLPSOH DQG LPPHGLDWH

7KH 8QLILHG &RXUW 6 VWHP¶V )DPLO &RXUW $GYLVRU DQG 5XOHV &RPPLWWHH )&$5& VLPLODUO

SUHVVHG WKH LPSRUWDQFH RI SUHVXPSWLYH HOLJLELOLW LQ LWV UHVSRQVH WR ,/6¶ 1RWLFH RI 3XEOLF
HDULQJV RQ )LQDQFLDO (OLJLELOLW IRU $VVLJQPHQW LQ )DPLO 0DWWHUV ,Q WKH RUGV RI )&$5& FR

FKDLU RQ 0LFKHOH 3LUUR %DLOH

7 KH GHWHUPLQDWLRQ RI HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO LQ )DPLO &RXUW KDV
VLJQLILFDQW LPSOLFDWLRQV IRU DFFHVV WR MXVWLFH DQG IXQGDPHQWDO IDLUQHVV 7KLV LV

SDUWLFXODUO WUXH LQ )DPLO &RXUW $UWLFOH UHPRYDO SURFHHGLQJV KHUH WKH QHHG
IRU FRXQVHO LV XUJHQW DQG WKH ODFN WKHUHRI FDQ KDYH ORQJ ODVWLQJ FRQVHTXHQFHV LWK

UHVSHFW WR WKH GLVUXSWLRQ RI WKH IDPLO PHQWDO DQG HPRWLRQDO VWUHVV RQ FKLOGUHQ
DQG SDUHQWV DQG XSRQ WKH &RXUW¶V DELOLW WR DGGUHVV VDIHW DQG ULVN FRQFHUQV LWK

RSWLRQV RWKHU WKDQ UHPRYDO

)DPLO FRXUW SUDFWLWLRQHUV DOVR VWUHVVHG WKH QHHG IRU SUHVXPSWLYH HOLJLELOLW LQ FKLOG HOIDUH
SURFHHGLQJV 2QH LWQHVV VWDWHG WKDW JLYHQ WKH VSHHG DW KLFK GHFLVLRQV UHJDUGLQJ SODFHPHQW

DUH PDGH WKHUH PD QRW EH WLPH WR FRPSOHWH VXEPLW DQG HYDOXDWH DSSOLFDWLRQV IRU ILQDQFLDO
HOLJLELOLW (DUO LQYROYHPHQW LQ WKH FDVH JRHV KDQG LQ KDQG LWK SUHVXPSWLYH HOLJLELOLW

&XUUHQWO LQ PRVW MXULVGLFWLRQV SDUHQWV DUH QRW DGYLVHG RI WKHLU ULJKW WR FRXQVHO RU WKDW WKH

KDYH WKH ULJKW WR DQ DVVLJQPHQW RI FRXQVHO LI WKH FDQQRW DIIRUG RQH XQWLO DIWHU D QHJOHFW RU DEXVH
SHWLWLRQ LV ILOHG LWK WKH FRXUW GHVSLWH WKH FOHDU SURYLVLRQV LQ WKH )DPLO &RXUW $FW UHTXLULQJ

ULWWHQ QRWLFH RI WKH ULJKW WR EH UHSUHVHQWHG E FRXQVHO DQG WKH SURFHGXUHV IRU WKRVH KR DUH
LQGLJHQW WR REWDLQ FRXQVHO LQ SURFHHGLQJV EURXJKW SXUVXDQW WR WKLV DUWLFOH $V D UHVXOW SDUHQWV

DQG SHUVRQV OHJDOO UHVSRQVLEOH RIWHQ PDNH DGPLVVLRQV VLJQ UHOHDVHV DQG HYHQ FRQVHQW WR
SODFHPHQW RI WKHLU FKLOGUHQ LQ IRVWHU FDUH RU LWK WKLUG SDUWLHV RXWVLGH RI WKH IRUPDO IRVWHU FDUH

V VWHP LWKRXW KDYLQJ EHHQ SURSHUO DGYLVHG RI WKH FRQVHTXHQFHV :DLWLQJ XQWLO WKH ILUVW FRXUW
DSSHDUDQFH WR DGYLVH SDUHQWV RI WKH ULJKW WR FRXQVHO FRPELQHG LWK WKH DSSOLFDWLRQ SURFHVV WR

GHWHUPLQH ILQDQFLDO HOLJLELOLW UHVXOWV LQ D PXOWLSOH HHN GHOD EHIRUH FRXQVHO LV DEOH WR PHHW
LWK DQG SURSHUO DGYLVH WKH FOLHQW

1HYHUWKHOHVV UHVSRQVHV E MXGJHV WR ,/6¶ VXUYH DQG WHVWLPRQ VXEPLWWHG WR ,/6 E SURYLGHUV

LQGLFDWH WKDW VXFK D SUHVXPSWLRQ LV DOUHDG EHLQJ DSSOLHG LQ VRPH MXULVGLFWLRQV 8VLQJ D

�
'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW

:ULWWHQ VXEPLVVLRQ RI RQ 0LFKHOH 3LUUR %DLOH &R &KDLU RI WKH )DPLO &RXUW $GYLVRU DQG 5XOHV

&RPPLWWHH )&$5& GDWHG -XO ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF HDULQJV 7KH )&$5& LV
RQH RI WKH VWDQGLQJ DGYLVRU FRPPLWWHHV HVWDEOLVKHG E WKH &KLHI $GPLQLVWUDWLYH -XGJH RI WKH &RXUWV

SXUVXDQW WR 6HFWLRQ T RI WKH -XGLFLDU /D DQG 6HFWLRQ E RI WKH )DPLO &RXUW $FW ,G

:ULWWHQ VXEPLVVLRQ RI %DUEDUD - .HOOH $OOHJDQ &RXQW 3XEOLF 'HIHQGHU ,/6 )DPLO &RXUW

(OLJLELOLW 3XEOLF HDULQJV

HH )DPLO &RXUW $FW $ E

'L)LRUH &RPPLVVLRQ ,QWHULP 5HSRUW DW S
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SUHVXPSWLRQ RI HOLJLELOLW IRU FKLOG HOIDUH PDWWHUV PHDQV WKDW QHLWKHU FRXUW VWDII QRU DWWRUQH V
QHHG WR XVH SUHFLRXV WLPH RQ WKH ILUVW GD D SDUHQW FRPHV WR FRXUW WR HQJDJH LQ SRWHQWLDOO

EXUGHQVRPH DQG WLPH FRQVXPLQJ DVVHVVPHQWV 5DWKHU WKH DUH DEOH WR IRFXV RQ SUHSDULQJ IRU WKH
ILUVW DSSHDUDQFH DQG WKH SDUHQW QHHG QRW DLW KRXUV GD V RU HHNV WR UHFHLYH UHSUHVHQWDWLRQ

6WDWH LGH XQLIRUP DQG FRQVLVWHQW XVH RI SUHVXPSWLYH HOLJLELOLW IRU DVVLJQHG FRXQVHO LQ FKLOG
HOIDUH SURFHHGLQJV FDQ EH H[SHFWHG WR PDNH DFFHVV WR FRXQVHO VLPSOH DQG LPPHGLDWH DQG

LOO HQVXUH WKDW FKLOG HOIDUH LQYROYHG SDUHQWV UHFHLYH UHSUHVHQWDWLRQ LWKRXW GHOD

:KHQ GHOD LV XQDYRLGDEOH FRXQVHO PXVW EH SURYLVLRQDOO DSSRLQWHG XQWLO HOLJLELOLW IRU
DVVLJQPHQW RI FRXQVHO LV GHWHUPLQHG $ PDMRULW RI PDJLVWUDWHV DQG SURYLGHUV KR UHVSRQGHG WR

,/6¶ VXUYH LQGLFDWHG WKDW FRXQVHO LV SURYLVLRQDOO DSSRLQWHG SHQGLQJ D ILQDO GHFLVLRQ UHJDUGLQJ
HOLJLELOLW IRU DVVLJQHG FRXQVHO 6WLOO D VL]HDEOH PLQRULW RI PDJLVWUDWHV DQG SURYLGHUV UHVSRQGHG

WKDW WKHUH LV QR VXFK SURFHVV $QG GXULQJ ,/6¶ SXEOLF KHDULQJV VRPH LWQHVVHV VSRNH RI D ORQJ
DQG QHHGOHVV GHOD LQ WKH DVVLJQPHQW RI FRXQVHO GXULQJ KLFK GHIHQGDQWV DQG IDPLO FRXUW

OLWLJDQWV LQFOXGLQJ UHVSRQGHQWV LQ FKLOG SURWHFWLYH SURFHHGLQJV KDG QR DFFHVV WR FRXQVHO

&RXUWV DQG HQWLWLHV LQYROYHG LQ WKH VFUHHQLQJ SURFHVV PXVW HQVXUH WKDW SHUVRQV DUH QRW
FRQVWUXFWLYHO GHQLHG WKH ULJKW WR FRXQVHO EHFDXVH RI D QHHGOHVV GHOD LQ WKH HOLJLELOLW

GHWHUPLQDWLRQ SURFHVV RU EHFDXVH RI IDLOXUH WR SURYLVLRQDOO DSSRLQW FRXQVHO KHQ GHOD LV
XQDYRLGDEOH

, ELOLW WR SRVW ER G VKDOO RW EH VXIILFLH W VWD GL DOR H WR GH HOL LELOLW IRU
DVVL PH W RI FRX VHO

�
,G DW S

,G DW S

HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,, *

HH H J 7HVWLPRQ RI (OL]DEHWK 1HYLQV $VVRFLDWH &OLQLFDO 3URIHVVRU DQG $WWRUQH LQ &KDUJH RI WKH

&ULPLQDO -XVWLFH &OLQLF RIVWUD 8QLYHUVLW ¶V 0DXULFH $ 'HDQH 6FKRRO RI /D WK -XGLFLDO 'LVWULFW
SXEOLF KHDULQJ WUDQVFULSW DW GHVFULELQJ WKH ORQJ GHOD V LQ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV LQ
1DVVDX &RXQW DQG VWDWLQJ WKDW G HIHQGDQWV LQ 1DVVDX &RXQW GLVWULFW FRXUW DUH VWUXFWXUDOO GHQLHG
DFFHVV WR FRXQVHO IRU PRQWKV 7KLV PXVW FKDQJH 7HVWLPRQ RI -D :LOEXU %URRPH &RXQW 3XEOLF

'HIHQGHU WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW SS DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV QRWLQJ WKDW LQ VRPH FDVHV WKHUH FDQ EH D

HHN GHOD LQ WKH DVVLJQPHQW RI FRXQVHO 7HVWLPRQ RI 6DEDWR &DSRQL (DVW (QG %XUHDX &KLHI /HJDO
$LG 6RFLHW RI 6XIIRON &RXQW WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW SS DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV QRWLQJ WKDW RQ 6XIIRON &RXQW ¶V (DVW (QG
FRXQVHO LV RIWHQ QRW DVVLJQHG XQWLO DIWHU WKH GHIHQGDQW KDV DSSHDUHG WLPHV DW FRXUW LWKRXW D OD HU

7KH LVVXH RI GHOD LQ DVVLJQPHQW RI FRXQVHO DV DOVR KLJKOLJKWHG GXULQJ WKH SXEOLF KHDULQJV WKDW WKH .D H
&RPPLVVLRQ FRQGXFWHG LQ HH H J 7HVWLPRQ RI 9LQFH :DUUHQ $PHULFDQ &LYLO /LEHUWLHV 8QLRQ
EHIRUH WKH .D H &RPPLVVLRQ )HE WUDQVFULSW DW $QG GHOD V LQ WKH LQLWLDWLRQ RI FOLHQW

FRQWDFW DUH XELTXLWRXV WKURXJKRXW WKH VWDWH
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RPPH WDU

7KH $PHULFDQ %DU $VVRFLDWLRQ $%$ KDV VWDWHG VWURQJO DQG VXFFLQFWO WKDW F RXQVHO VKRXOG
QRW EH GHQLHG EHFDXVH ERQG KDV EHHQ RU FDQ EH SRVWHG ,Q WKH FRPPHQWDU DFFRPSDQ LQJ

WKLV UXOH WKH $%$ H[SODLQV WKDW WKH DELOLW WR SRVW ERQG LV UHMHFWHG DV D EDVLV IRU GHQ LQJ
FRXQVHO EHFDXVH LW UHTXLUHV WKH DFFXVHG WR FKRRVH EHW HHQ UHFHLYLQJ OHJDO UHSUHVHQWDWLRQ DQG WKH

FKDQFH WR EH DW OLEHUW SHQGLQJ WULDO 6LQFH D SHUVRQ¶V IUHHGRP SULRU WR WULDO RIWHQ LV HVVHQWLDO WR
WKH SUHSDUDWLRQ RI DQ DGHTXDWH GHIHQVH SODFLQJ WKH GHIHQGDQW LQ WKLV GLOHPPD LV DUJXDEO D

GHQLDO RI WKH HIIHFWLYH DVVLVWDQFH RI FRXQVHO 2WKHU SURIHVVLRQDO VWDQGDUGV DJUHH WKDW LW LV QRW D
SHUPLVVLEOH SUDFWLFH WR GHQ FRXQVHO WR GHIHQGDQWV EDVHG VROHO RQ WKH IDFW WKDW WKH SRVWHG

EDLO

7KHUH DUH DGGLWLRQDO UHDVRQV WR UHIUDLQ IURP GHQ LQJ DVVLJQPHQW RI FRXQVHO VROHO EHFDXVH DQ
DSSOLFDQW KDV SRVWHG EDLO )LUVW WKH EDLO FRXOG KDYH EHHQ SRVWHG E VRPHRQH RWKHU WKDQ WKH

DSSOLFDQW VXFK DV D IULHQG DQ HPSOR HU RU D UHODWLYH DQG WKXV GRHV QRW UHIOHFW WKH DSSOLFDQW¶V
ILQDQFLDO DELOLW WR UHWDLQ SULYDWH FRXQVHO $V IXOO GLVFXVVHG LQ 6WDQGDUG 9 WKH ULJKW WR

FRXQVHO LV D SHUVRQDO ULJKW DQG WKH DELOLW RI D WKLUG SDUW WR SRVW EDLO IRU WKH DSSOLFDQW VKRXOG QRW
EH IDFWRUHG LQWR DQ DVVHVVPHQW RI KHWKHU RU QRW WKH DSSOLFDQW TXDOLILHV IRU DVVLJQHG FRXQVHO

6HFRQG DSSOLFDQWV PLJKW EH DEOH WR SRVW EDLO EXW RQO EHFDXVH WKH NQR WKDW WKH IXQGV LOO EH
UHWXUQHG 3HUPDQHQW UHOLQTXLVKPHQW RI WKHVH IXQGV WR UHWDLQ FRXQVHO PLJKW QRW EH SRVVLEOH

LWKRXW MHRSDUGL]LQJ WKHLU DELOLW WR SURYLGH UHDVRQDEOH OLYLQJ H[SHQVHV IRU WKHPVHOYHV RU WKHLU
GHSHQGHQWV 7KLUG LI DSSOLFDQWV DUH UHTXLUHG WR FKRRVH EHW HHQ HOLJLELOLW IRU DVVLJQPHQW RI

FRXQVHO RU SRVWLQJ ERQG WKH PD FKRRVH WKH IRUPHU DQG DV D UHVXOW ODQJXLVK LQ MDLO DW WKH
FRXQW ¶V H[SHQVH KLFK LV QHHGOHVVO FRVWO IRU WD[SD HUV )LQDOO WKLV 6WDQGDUG FRPSRUWV

�
$%$ 6WDQGDUGV IRU &ULPLQDO -XVWLFH 3URYLGLQJ 'HIHQVH 6HUYLFHV $%$ 6WDQGDUGV V SUD

6WDQGDUG

HH DOVR Y FKDUI ) 6XSS ( ' 3HQQ DIIG ) G G &LU LQ

DSSHDO FRQWH[W QRWLQJ WKDW LW YLRODWHV GXH SURFHVV WR IRUFH GHIHQGDQWV LQWR FKRRVLQJ EHW HHQ SRVWLQJ EDLO
RU SXWWLQJ IRUWK D GHIHQVH

HH H J 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV 6HFWLRQ D

VWDWLQJ WKDW WKH IDFW WKDW D SHUVRQ KDV EHHQ UHOHDVHG RQ ERQG VKRXOG QRW EH FRQVLGHUHG 1DWLRQDO
$GYLVRU &RPPLVVLRQ RQ &ULPLQDO -XVWLFH 6WDQGDUGV DQG *RDOV 7KH 'HIHQVH &KDSWHU 6WDQGDUG

KHUHLQDIWHU 1$& 6WDQGDUGV &RXQVHO VKRXOG QRW EH GHQLHG WR DQ SHUVRQ
PHUHO EHFDXVH KH KDV SRVWHG RU LV FDSDEOH RI SRVWLQJ ERQG DYDLODEOH DW

KWWS QODGD RUJ 'HIHQGHU 'HIHQGHUB6WDQGDUGV 6WDQGDUGVB)RUB7KHB'HIHQVH VHH DOVR 1DWLRQDO
&RQIHUHQFH RI &RPPLVVLRQHUV RQ 8QLIRUP 6WDWH /D V 0RGHO 3 EOLF HIH GHU FW 6HFWLRQ E ,Q
GHWHUPLQLQJ KHWKHU D SHUVRQ LV D QHHG SHUVRQ DQG WKH H[WHQW RI KLV DELOLW WR SD WKH FRXUW PD
FRQVLGHU VXFK IDFWRUV DV LQFRPH SURSHUW R QHG RXWVWDQGLQJ REOLJDWLRQV DQG WKH QXPEHU DQG DJHV RI KLV

GHSHQGHQWV 5HOHDVH RQ EDLO GRHV QRW QHFHVVDULO GLVTXDOLI KLP IURP EHLQJ D QHHG SHUVRQ

HH H J Y FKDUI V SUD ) 6XSS DW QRWLQJ WKDW FRXUWV KDYH JHQHUDOO DJUHHG WKDW WKH
DELOLW WR SRVW EDLO LV QRW D SURSHU FULWHULRQ WR FRQVLGHU EHFDXVH WKH PRQH FRXOG KDYH FRPH IURP
SHUVRQV KR KDYH QR OHJDO RU PRUDO REOLJDWLRQ WR WKH SHWLWLRQHU VXFK DV IULHQGV DQG GLVWDQW UHODWLYHV

HH 1 6'$ UHSRUW V SUD DW FLWL J DUG Y LWHG WDWHV 8 6 Q
DQG ) OOD Y &RPPLVVLR HU RI &RUUHFWLR V RI WDWH RI 1 ) G G &LU
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LWK WKH UUHOO DUUL J 6HWWOHPHQW KLFK SURYLGHV WKDW DELOLW WR SRVW ERQG VKDOO QRW EH
FRQVLGHU HG VXIILFLHQW VWDQGLQJ DORQH WR GHQ HOLJLELOLW

7KH UHVRXUFHV RI D WKLUG SDUW VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH DSSOLFD W
X OHVV WKH WKLUG SDUW H SUHVVO VWDWHV D SUHVH W L WH WLR WR SD IRU FRX VHO WKH
DSSOLFD W LYHV L IRUPHG FR VH W WR WKLV DUUD HPH W D G WKH DUUD HPH W GRHV RW
L WHUIHUH LWK WKH UHSUHVH WDWLR RI WKH DSSOLFD W RU MHRSDUGL H WKH FR ILGH WLDOLW RI
WKH DWWRU H FOLH W UHODWLR VKLS

� 7KH UHVRXUFHV RI D VSRXVH VKDOO RW EH FR VLGHUHG DYDLODEOH WR WKH
DSSOLFD W VXEMHFW WR WKH DERYH H FHSWLR

% � 7KH UHVRXUFHV RI D SDUH W VKDOO RW EH FR VLGHUHG DV DYDLODEOH WR PL RU
DSSOLFD WV VXEMHFW WR WKH DERYH H FHSWLR

RPPH WDU

7KH ULJKW WR WKH DVVLJQPHQW RI FRXQVHO LV DQ LQGLYLGXDO ULJKW WKDW UHTXLUHV DQ LQGLYLGXDO HOLJLELOLW

DVVHVVPHQW DQG W KH DFFXVHG¶V DVVHVVPHQW RI KLV R Q ILQDQFLDO DELOLW WR REWDLQ FRPSHWHQW
UHSUHVHQWDWLRQ VKRXOG EH JLYHQ VXEVWDQWLDO HLJKW

)XQGDPHQWDOO WKH UHODWLRQVKLS EHW HHQ DQ DWWRUQH DQG KLV RU KHU FOLHQW LV H[FOXVLYH DQG

SUHPLVHG RQ WKH FRQFHSW WKDW DQ DWWRUQH DFWV VROHO DW WKH FOLHQW¶V UHTXHVW DQG DGYRFDWHV RQO RQ
WKH FOLHQW¶V EHKDOI $ SHUVRQ PXVW FRQVXOW LWK KLV RU KHU DWWRUQH WR PDNH FUXFLDO GHFLVLRQV DW

HYHU VWDJH RI D FDVH (DFK GHFLVLRQ FDQ KDYH IDU UHDFKLQJ FRQVHTXHQFHV IRU WKH FOLHQW LQFOXGLQJ
WKH SRWHQWLDO ORVV RI SK VLFDO OLEHUW RU OLPLWV RQ WKH SDUHQW FKLOG UHODWLRQVKLS LQFOXGLQJ WKH

WHPSRUDU RU SHUPDQHQW ORVV RI FXVWRG RI D FKLOG $V VXFK WKH ULJKW LV KROO LQGLYLGXDO DQG
WKH DVVLJQPHQW RI FRXQVHO VKRXOG QRW EH GHSHQGHQW RQ WKH LQFRPH RU DVVHWV RI DQ RQH RWKHU WKDQ

WKH FOLHQW

�
HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD S

HH UUHOO DUUL J 6HWWOHPHQW 9, %

1/$'$ %ODFN /HWWHU 6XPPDU RI 5HFRPPHQGDWLRQV 1DWLRQDO 6WXG &RPPLVVLRQ RQ 'HIHQVH
6HUYLFHV 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV 6HFWLRQ DYDLODEOH DW
KWWS QODGD QHW VLWHV GHIDXOW ILOHV QVFBJXLGHOLQHVIRUOHJDOGHIHQVHV VWHPVB SGI

HH 5XOHV RI 3URIHVVLRQDO &RQGXFW 1 &55 5XOH D 6XEMHFW WR WKH SURYLVLRQV KHUHLQ

D OD HU VKDOO DELGH E D FOLHQW¶V GHFLVLRQV FRQFHUQLQJ WKH REMHFWLYHV RI UHSUHVHQWDWLRQ DQG DV UHTXLUHG E
5XOH VKDOO FRQVXOW LWK WKH FOLHQW DV WR WKH PHDQV E KLFK WKH DUH WR EH SXUVXHG ,Q D FULPLQDO

FDVH WKH OD HU VKDOO DELGH E WKH FOLHQW¶V GHFLVLRQ DIWHU FRQVXOWDWLRQ LWK WKH OD HU DV WR D SOHD WR EH
HQWHUHG KHWKHU WR DLYH MXU WULDO DQG KHWKHU WKH FOLHQW LOO WHVWLI VHH DOVR -R HV Y DU HV

8 6 ,W LV DOVR UHFRJQL]HG WKDW WKH DFFXVHG KDV WKH XOWLPDWH DXWKRULW WR PDNH FHUWDLQ
IXQGDPHQWDO GHFLVLRQV UHJDUGLQJ WKH FDVH DV WR KHWKHU WR SOHDG JXLOW DLYH D MXU WHVWLI LQ KLV RU KHU

R Q EHKDOI RU WDNH DQ DSSHDO VHH DOVR WD GDUGV IRU &ULPL DO - VWLFH HIH VH ) FWLR

6WDQGDUG D GLVFXVVLQJ GHFLVLRQ PDNLQJ LQ WKH FRQWH[W RI WKH DWWRUQH FOLHQW UHODWLRQVKLS

:ULWWHQ VXEPLVVLRQ RI WKH &KLHI 'HIHQGHUV $VVRFLDWLRQ RI 1H RUN &'$1 GDWHG $XJXVW
S DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV VHH DOVR 1/$'$
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&RQVLGHULQJ D WKLUG SDUW ¶V DVVHWV DV SDUW RI DVVLJQHG FRXQVHO HOLJLELOLW GHWHUPLQDWLRQV FUHDWHV

LQKHUHQW GDQJHU RI FRQIOLFW DQG XQFRQVWLWXWLRQDO GHOD 'HQ LQJ HOLJLELOLW IRU DVVLJQPHQW RI
FRXQVHO EDVHG XSRQ D WKLUG SDUW ¶V UHVRXUFHV LV WDQWDPRXQW WR UHTXLULQJ WKLV WKLUG SDUW WR SD IRU

SULYDWH FRXQVHO 3D PHQW E D WKLUG SDUW FDQ FRPSURPLVH DQ DWWRUQH ¶V HWKLFDO REOLJDWLRQ XQGHU
WKH 1H RUN 6WDWH 5XOHV RI 3URIHVVLRQDO &RQGXFW 5XOH UHTXLUHV DWWRUQH V QRW RQO WR

�
*XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV V SUD 6HFWLRQ D VWDWLQJ WKDW WKH
UHVRXUFHV RI D VSRXVH SDUHQW RU RWKHU SHUVRQ VKDOO QRW EH FRQVLGHUHG LQ GHWHUPLQLQJ DVVLJQHG FRXQVHO
HOLJLELOLW WD GDUGV IRU &ULPL DO - VWLFH 3URYLGL J HIH VH HUYLFHV UG HG 6WDQGDUG

&RXQVHO VKRXOG QRW EH GHQLHG EHFDXVH IULHQGV RU UHODWLYHV KDYH UHVRXUFHV WR UHWDLQ FRXQVHO
1$& 6WDQGDUGV 6WDQGDUG V SUD &RXQVHO VKRXOG QRW EH GHQLHG WR DQ SHUVRQ PHUHO

EHFDXVH KLV IULHQGV RU UHODWLYHV KDYH UHVRXUFHV DGHTXDWH WR UHWDLQ FRXQVHO DYDLODEOH DW
KWWS QODGD RUJ 'HIHQGHU 'HIHQGHUB6WDQGDUGV 6WDQGDUGVB)RUB7KHB'HIHQVH 1 6'$
6WDWHPHQW V SUD S DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV 6LQFH WKH
FRQVWLWXWLRQDO JXDUDQWHH RI FRXQVHO LV D SHUVRQDO ULJKW WKH LQFRPH RI SDUHQWV DQG VSRXVHV VKRXOG QRW EH

FRQVLGHUHG DYDLODEOH WR WKH GHIHQGDQW IRU WKH SXUSRVH RI GHWHUPLQLQJ HOLJLELOLW 7KHUH LV QR IUHHVWDQGLQJ
VSRXVDO REOLJDWLRQ WR SD IRU OHJDO UHSUHVHQWDWLRQ $OVR LW LV LPSURSHU WR WDNH SDUHQWDO LQFRPH LQWR

DFFRXQW LQ GHWHUPLQLQJ KHWKHU WR DVVLJQ FRXQVHO WR UHSUHVHQW D PLQRU LQ FULPLQDO FRXUW $ SDUHQW KDV QR
REOLJDWLRQ WR KLUH FRXQVHO WR UHSUHVHQW D PLQRU FKLOG LQ FULPLQDO FRXUW DQG R HV QRQH WR WKH JRYHUQPHQW RU

WKH FKLOG LQWHUQDO IRRWQRWHV RPLWWHG :ULWWHQ VXEPLVVLRQ RI 'DYLG 3 0LUDQGD 3UHVLGHQW 1H RUN
6WDWH %DU $VVRFLDWLRQ 1 6%$ GDWHG $XJXVW S DYDLODEOH DW

KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV , Q WKH FDVH RI D PLQRU DQ LQGLYLGXDO XQGHU
WKH DJH RI WKH GHWHUPLQDWLRQ RI HOLJLELOLW VKRXOG EH EDVHG RQ WKDW SHUVRQ¶V LQGLYLGXDO ILQDQFLDO DELOLW
WR UHWDLQ FRXQVHO 7KH FRQVWLWXWLRQDO ULJKW WR FRXQVHO LV D SHUVRQDO ULJKW 7KH LQFRPH RI D PLQRU V
SDUHQWV VKRXOG QRW EH FRQVLGHUHG DYDLODEOH WR WKH GHIHQGDQW LQ D FULPLQDO SURFHHGLQJ IRU WKH SXUSRVH RI

GHWHUPLQLQJ HOLJLELOLW $ SDUHQW LV XQGHU QR REOLJDWLRQ WR KLUH FRXQVHO WR UHSUHVHQW D PLQRU FKLOG LQ D
FULPLQDO SURFHHGLQJ FLWL J ) OOD Y &RPPLVVLR HU RI &RUUHFWLR V RI WDWH RI 1 ) G FHUW

GH LHG 8 6 DQG 3HRSOH Y OORD $ ' G G 'HSW &-$ *XLGHOLQHV V SUD

&K GLUHFWLQJ WKDW WKH LQLWLDO GHWHUPLQDWLRQ RI HOLJLELOLW VKRXOG EH PDGH LWKRXW UHJDUG WR

WKH ILQDQFLDO DELOLW RI WKH SHUVRQ¶V IDPLO XQOHVV WKH IDPLO LQGLFDWHV LOOLQJQHVV DQG ILQDQFLDO DELOLW WR
UHWDLQ FRXQVHO SURPSWO $W RU IROOR LQJ WKH DSSRLQWPHQW RI FRXQVHO WKH MXGLFLDO RIILFHU PD LQTXLUH LQWR

WKH ILQDQFLDO VLWXDWLRQ RI WKH SHUVRQ¶V VSRXVH RU SDUHQWV LI WKH SHUVRQ LV D MXYHQLOH DQG LI VXFK VSRXVH RU
SDUHQWV LQGLFDWH WKHLU LOOLQJQHVV WR SD DOO RU SDUW RI WKH FRVWV RI FRXQVHO WKH MXGLFLDO RIILFHU PD GLUHFW
GHSRVLW RU UHLPEXUVHPHQW :ULWWHQ VXEPLVVLRQ RI (OL]DEHWK 1HYLQV $VVRFLDWH &OLQLFDO 3URIHVVRU DQG

$WWRUQH LQ &KDUJH RI WKH &ULPLQDO -XVWLFH &OLQLF RIVWUD 8QLYHUVLW ¶V 0DXULFH $ 'HDQH 6FKRRO RI
/D GDWHG $XJXVW 1HYLQ¶V ULWWHQ VXEPLVVLRQ V SUD DW $Q LQGLYLGXDO PXVW EH DVVHVVHG

IRU HOLJLELOLW RQ KLV R Q LWKRXW UHJDUG WR WKH ILQDQFHV RI RWKHU KRXVHKROG PHPEHUV IDPLO RU
IULHQGV XQOHVV VXFK LQGLYLGXDOV LQGLFDWH WKHLU LOOLQJQHVV WR SD LQ D WLPHO D

7KH SRWHQWLDO GHOD WKDW FDQ IOR IURP UHTXLULQJ FRQVLGHUDWLRQ RI WKLUG SDUW UHVRXUFHV DV LOOXPLQDWHG
LQ WKH WHVWLPRQ EHIRUH WKH .D H &RPPLVVLRQ HH 7HVWLPRQ RI :LOOLDP &XGG -DLO 0LQLVWU RI

6 UDFXVH 3XEOLF HDULQJ 5HJDUGLQJ WKH &RPPLVVLRQ RQ WKH )XWXUH RI &ULPLQDO ,QGLJHQW 'HIHQVH
6HUYLFHV 0DUFK 7UDQVFULSW DW DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW

SXEOLF KHDULQJV WHOOLQJ RI D HDU ROG LVSDQLF WHHQ KR DIWHU EHLQJ DUUDLJQHG RQ D SHWLW ODUFHQ
FKDUJH VSHQW WKUHH PRQWKV LQ MDLO LWKRXW D OD HU RU D FRXUW DSSHDUDQFH EHFDXVH KLV PRWKHU KR DV QRW

(QJOLVK VSHDNLQJ GLG QRW XQGHUVWDQG WKDW VKH QHHGHG WR PDNH DSSRLQWPHQWV WR VLJQ WKH DVVLJQHG FRXQVHO
HOLJLELOLW DSSOLFDWLRQ

HH 5XOHV RI 3URIHVVLRQDO &RQGXFW 1 &55 5XOH I $ OD HU VKDOO QRW DFFHSW
FRPSHQVDWLRQ IRU UHSUHVHQWLQJ D FOLHQW RU DQ WKLQJ RI YDOXH UHODWHG WR WKH OD HU¶V UHSUHVHQWDWLRQ RI WKH
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REWDLQ LQIRUPHG FRQVHQW IURP D FOLHQW EHIRUH DFFHSWLQJ SD PHQW IURP D WKLUG SDUW EXW DOVR WR
HQVXUH WKDW WKHUH LOO EH QR LQWHUIHUHQFH LWK WKH OD HU¶V LQGHSHQGHQW SURIHVVLRQDO MXGJPHQW RU

LWK WKH FOLHQW OD HU UHODWLRQVKLS KLOH PDLQWDLQLQJ WKH FOLHQW¶V FRQILGHQWLDO LQIRUPDWLRQ
'HQ LQJ HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO EDVHG RQ D WKLUG SDUW ¶V UHVRXUFHV FDQ DOVR UHVXOW LQ

D OLWLJDQW QRW REWDLQLQJ FRXQVHO DW DOO LI DIWHU DQDO VLV DQ DWWRUQH FRQFOXGHV WKDW WKLUG SDUW
SD PHQW FDQQRW EH DFFHSWHG

$GGLWLRQDOO UHTXLULQJ D WKLUG SDUW WR SD IRU DQ DWWRUQH FDQ GHQLJUDWH D OLWLJDQW¶V LQWHUHVWV RU

FUHDWH DQ LPEDODQFHG UHODWLRQVKLS G QDPLF WKDW LQIOXHQFHV WKH SHUVRQ RQ NH GHFLVLRQV RU ERWK
7KH REYLRXV H[DPSOH LV DQ DFFXVHG SHUVRQ KR LVKHV WR JR WR WULDO EXW KR LV UHO LQJ RQ D WKLUG

SDUW WR SD WKH OHJDO ELOOV 7KLV DFFXVHG SHUVRQ PLJKW EH SUHVVXUHG E WKDW WKLUG SDUW WR DYRLG
WKH LQFUHDVHG FRVWV RI WULDO DQG PD EH LQGXFHG WR SOHDG JXLOW QRW LWKVWDQGLQJ WKH FRQVHTXHQFHV

'XULQJ ,/6¶ SXEOLF KHDULQJV SURYLGHUV UHSHDWHGO FLWHG FDVHV LQYROYLQJ DFFXVDWLRQV EHW HHQ W R
KRXVHKROG PHPEHUV H J GRPHVWLF YLROHQFH DOOHJDWLRQV KHUH LW LV SRWHQWLDOO GDQJHURXV WR

DVVHVV WKH VDPH KRXVHKROG PHPEHU¶V ILQDQFHV LQ RUGHU WR GHWHUPLQH WKH DFFXVHG SHUVRQ¶V
HOLJLELOLW IRU FRXQVHO &OHDUO LW LV D FRQIOLFW KHQ D SHUVRQ KR LV D SRVVLEOH FRPSODLQDQW

RSSRVLQJ SDUW RU LWQHVV LV UHTXLUHG WR SD WKH OHJDO IHHV RI DQ DFFXVHG SHUVRQ

7KHVH SULQFLSOHV DUH HTXDOO DSSOLFDEOH LQ IDPLO OD FDVHV $V WKH 1H RUN 6WDWH 'HIHQGHUV
$VVRFLDWLRQ QRWHG LQ LWV ULWWHQ VXEPLVVLRQ WR ,/6 GXULQJ WKH HOLJLELOLW KHDULQJV

7KH FRQVWLWXWLRQDO DQG VWDWXWRU JXDUDQWHH RI FRXQVHO LV D SHUVRQDO ULJKW

7KHUHIRUH WKH LQFRPH RI KRXVHKROG PHPEHUV DQG VSRXVHV UHJDUGOHVV RI KHWKHU
WKH OLYH LQ WKH VDPH KRXVHKROG VKRXOG QRW EH FRQVLGHUHG DYDLODEOH WR WKH SHUVRQ

DSSO LQJ IRU DVVLJQHG FRXQVHO LQ D IDPLO FRXUW FDVH KHQ GHWHUPLQLQJ HOLJLELOLW
7KLV KDV ORQJ EHHQ 1 6'$¶V SRVLWLRQ VHH 1 6'$¶V 6WDWHPHQW 7KLV

VWDQGDUG LV HVSHFLDOO UHOHYDQW LQ )DPLO &RXUW PDWWHUV KHUH PDQ FDVHV LQYROYH
UHODWLYHV DV HOO DV RWKHU KRXVHKROG PHPEHUV RQ RSSRVLQJ VLGHV RI D FDVH RU FR

UHVSRQGHQWV LWK GLYHUJHQW LQWHUHVWV )RU H[DPSOH D SHWLWLRQHU DQG D UHVSRQGHQW
LQ D IDPLO RIIHQVH SURFHHGLQJ RU FR UHVSRQGHQWV LQ DQ $UWLFOH SURFHHGLQJ

�
FOLHQW IURP RQH RWKHU WKDQ WKH FOLHQW XQOHVV WKH FOLHQW JLYHV LQIRUPHG FRQVHQW WKHUH LV QR
LQWHUIHUHQFH LWK WKH OD HU¶V LQGHSHQGHQW SURIHVVLRQDO MXGJPHQW RU LWK WKH FOLHQW OD HU UHODWLRQVKLS

DQG WKH FOLHQW¶V FRQILGHQWLDO LQIRUPDWLRQ LV SURWHFWHG DV UHTXLUHG E 5XOH

,G

HH H J 1HYLQV ULWWHQ VXEPLVVLRQ V SUD S ,QGHHG LQ GRPHVWLF YLROHQFH FDVHV WKLV FRXOG PHDQ

DVNLQJ WKH YLFWLP RI WKH RIIHQVH WR EH UHVSRQVLEOH IRU WKH GHIHQGDQW¶V IHHV )XUWKHU LQ WKH FLYLO OHJDO
VHUYLFHV DUHQD WKLV GDQJHU RI FRQIOLFW LV UHFRJQL]HG LQ WKH &RGH RI )HGHUDO 5HJXODWLRQV & ) 5 KLFK

GLFWDWHV Q RW LWKVWDQGLQJ DQ RWKHU SURYLVLRQ RI WKLV SDUW RU RWKHU SURYLVLRQ RI WKH UHFLSLHQW¶V ILQDQFLDO
HOLJLELOLW SROLFLHV HYHU UHFLSLHQW VKDOO VSHFLI DV SDUW RI LWV ILQDQFLDO HOLJLELOLW SROLFLHV WKDW LQ DVVHVVLQJ
WKH LQFRPH RU DVVHWV RI DQ DSSOLFDQW KR LV D YLFWLP RI GRPHVWLF YLROHQFH WKH UHFLSLHQW VKDOO FRQVLGHU RQO

WKH DVVHWV DQG LQFRPH RI WKH DSSOLFDQW DQG PHPEHUV RI WKH DSSOLFDQW¶V KRXVHKROG RWKHU WKDQ WKRVH RI WKH
DOOHJHG SHUSHWUDWRU RI WKH GRPHVWLF YLROHQFH DQG VKDOO QRW LQFOXGH DQ DVVHWV KHOG E WKH DOOHJHG

SHUSHWUDWRU RI WKH GRPHVWLF YLROHQFH MRLQWO KHOG E WKH DSSOLFDQW LWK WKH DOOHJHG SHUSHWUDWRU RI WKH
GRPHVWLF YLROHQFH RU DVVHWV MRLQWO KHOG E DQ PHPEHU RI WKH DSSOLFDQW¶V KRXVHKROG LWK WKH DOOHJHG

SHUSHWUDWRU RI WKH GRPHVWLF YLROHQFH & ) 5 H
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KHQ WKH DOOHJDWLRQ LQYROYHV GRPHVWLF YLROHQFH EHLQJ FRPPLWWHG LQ IURQW RI WKH
FKLOG ��

�
(FKRLQJ 1 6'$¶V FRQFHUQV WKH 9ROXQWHHU /D HUV 3URMHFW RI 2QRQGDJD &RXQW ,QF XUJHG
WKDW W KH D WKH $VVLJQHG &RXQVHO 3URJUDP LQ 2QRQGDJD &RXQW DVVHVVHV HOLJLELOLW LQ

FULPLQDO FDVHV VKRXOG EH WKH VDPH IRU )DPLO &RXUW KRXVHKROG LQFRPH VKRXOG QRW QHHG WR EH
UHSRUWHG HVSHFLDOO LI KRXVHKROG PHPEHUV KDYH QR REOLJDWLRQ RU LQWHQW WR FRYHU WKH FRVW RI OHJDO

VHUYLFHV

7KH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ QRWHG LQ LWV UHSRUW WKDW W KH SHUVRQDO QDWXUH RI
WKH ULJKW WR FRXUW DSSRLQWHG FRXQVHO LV HTXDOO DSSOLFDEOH WR PLQRU GHIHQGDQWV DV WR WKHLU DGXOW

FRXQWHUSDUWV HW WKH VXUYH V DQG SXEOLF KHDULQJV UHYHDOHG WKDW PDQ FRXQWLHV DUH FXUUHQWO
FRQVLGHULQJ SDUHQWDO LQFRPH LQ WKH FDVH RI PLQRUV EDVHG RQ WKH DQDO VLV WKDW SDUHQWV KDYH D OHJDO

UHVSRQVLELOLW WR SURYLGH FHUWDLQ OLIH QHFHVVLWLHV WR D FKLOG :KLOH LW LV WUXH WKDW JHQHUDOO
DEVHQW HPDQFLSDWLRQ SDUHQWV KDYH VXFK D OHJDO UHVSRQVLELOLW XS WR WKH DJH RI LQ D FULPLQDO

FDVH KHUH FXUUHQW 1H RUN 6WDWH OD WUHDWV VRPH LQGLYLGXDOV DV RXQJ DV HDUV ROG DV
DGXOWV WKLV UHVSRQVLELOLW GRHV QRW H[WHQG WR SD LQJ IRU GHIHQVH FRXQVHO :LWK UHJDUG WR

PLQRUV XQOLNH LQ )DPLO &RXUW KHUH WKH SDUHQWV DUH RIWHQ SDUWLHV WR WKH OLWLJDWLRQ D FULPLQDO
FDVH LV SHUVRQDO WR WKH LQGLYLGXDO FKDUJHG DQG QR RWKHU SDUW KDV WKH VDPH YHVWHG LQWHUHVW QRU LV

WKHUH MXULVGLFWLRQ RYHU DQ RWKHU SDUW $ PLQRU KR LV DFFXVHG RI D FULPH IDFHV WKH VDPH

�
:ULWWHQ VXEPLVVLRQ RI 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF

HDULQJV

:ULWWHQ VXEPLVVLRQ RI WKH 9ROXQWHHU /D HUV 3URMHFW RI 2QRQGDJD &RXQW ,QF ,/6 )DPLO &RXUW
(OLJLELOLW 3XEOLF HDULQJV

1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ HWHUPL L J (OLJLELOLW IRU SSRL WHG &R VHO L 1H RUN

WDWH 1 6'$ UHSRUW V SUD S FLWL J 1 3HQDO /D 1 &ULP 3URF /D

HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,,, 7KRXJK PDQ FRXQWLHV FRQVLGHU WKLUG SDUW
LQFRPH LQFOXGLQJ SDUHQWDO LQFRPH GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV DV ,/6¶ 6WXG UHYHDOV WKH

YDVW PDMRULW RI KHDULQJ SDUWLFLSDQWV KR RIIHUHG DQ RSLQLRQ RQ WKLV LVVXH UHFRPPHQGHG DJDLQVW GRLQJ VR

HH 1 )DPLO &RXUW $FW

HH 3 /

HH 3HRSOH Y &OHPVR 0LVF G -XVWLFH &W :D QH &RXQW GLVWLQJXLVKLQJ EHW HHQ
WKH OLQH RI IDPLO FRXUW FDVHV KROGLQJ SDUHQWV UHVSRQVLEOH IRU PLQRU¶V OHJDO IHHV DQG ILQGLQJ WKH FULPLQDO

FRXUW GRHV QRW KDYH MXULVGLFWLRQ WR RUGHU WKH SDUHQWV WR SD D PLQRU GHIHQGDQW¶V OHJDO IHHV VHH DOVR

3HRSOH Y .HDU V 0LVF G 6XS &W 4XHHQV &RXQW VDPH 7KRXJK ERWK &OHPVR DQG

.HDU V XOWLPDWHO GHWHUPLQHG WKDW WKH PLQRU GHIHQGDQW¶V SDUHQWDO LQFRPH VKRXOG EH FRQVLGHUHG ERWK
FRXUWV IRFXVHG RQ WKH SHUVRQDO QDWXUH RI D PLQRU GHIHQGDQW¶V ULJKW WR FRXQVHO DQG WKH IDFW WKDW WKHUH LV QR
MXULVGLFWLRQ WR IRUFH D QRQ FKDUJHG SDUHQW WR SD D PLQRU GHIHQGDQW¶V OHJDO IHHV $V D UHVXOW LW LV FOHDU

IURP WKH FRXUWV¶ DQDO VLV WKDW DQ SDUHQWDO VXSSRUW REOLJDWLRQV VKRXOG QRW EH OLWLJDWHG LQ FULPLQDO FRXUW DW
WKH H[SHQVH RI D PLQRU GHIHQGDQW $V 1 6'$ QRWHG RQ SDJH RI LWV -XO PHPR HQWLWOHG

VVLJ HG &R VHO (OLJLELOLW RI 0L RUV L &ULPL DO &R UW 1R 3DUH WDO LDELOLW W KH LVVXH RI KHWKHU
WKH SD PHQW RI FRXQVHO IHHV RQ EHKDOI RI D PLQRU FRQVWLWXWHV D VXSSRUW REOLJDWLRQ LV LQ DOO DFFRXQWV D

TXHVWLRQ RI IDFW GHSHQGHQW RQ WKH FLUFXPVWDQFHV RI WKH IDPLO DQG WKH SDUHQW FKLOG UHODWLRQVKLS DQG FDQQRW
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FRQVHTXHQFHV DV DQ DGXOW LQFOXGLQJ WKH ORVV RI OLEHUW :KHQ D SDUHQW LV UHTXLUHG WR SD
LUUHVSHFWLYH RI WKH PLQRU¶V SHUVRQDO LVKHV WKH UHSUHVHQWDWLRQ RI WKH PLQRU UXQV WKH ULVN RI EHLQJ

VXERUGLQDWHG WR WKH SDUHQW¶V LOO &RQVHTXHQWO WKH ULVNV DUH WKH VDPH DV LQ DQ RWKHU WKLUG
SDUW VFHQDULR LI DSSRLQWPHQW RI FRXQVHO IRU D PLQRU LV SRVWSRQHG RU QRW DFKLHYHG EHFDXVH RI D

QHHG IRU SDUHQWDO LQFRPH DQDO VLV

6KRXOG D WKLUG SDUW VWDWH WKDW KH RU VKH LOO KHOS WKH SHUVRQ SD IRU FRXQVHO SURPSWO DQG WKH
SHUVRQ DJUHHV WR DFFHSW VXFK DQ RIIHU WKDW WKLUG SDUW ¶V LQFRPH DQG UHVRXUFHV FDQ EH

FRQVLGHUHG DQ DYDLODEOH UHVRXUFH IRU WKH SXUSRVHV RI WKH HOLJLELOLW GHWHUPLQDWLRQ VR ORQJ DV LW

�
EH FXUVRULO UHVROYHG DJDLQVW D SDUHQW E D FULPLQDO FRXUW LQ WKH FRXUVH RI D GHWHUPLQDWLRQ RI WKH PLQRU

DFFXVHG¶V ULJKW WR WKH DVVLJQPHQW RI FRXQVHO

,Q RQH RI WKH SXEOLF KHDULQJV (G DUG 1R DN 3UHVLGHQW RI WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ

DQG IRUPHU 0RQURH &RXQW 3XEOLF 'HIHQGHU WHVWLILHG WKDW LW DV DOO WRR FRPPRQ LQ 0RQURH &RXQW DQG
DFURVV WKH 6WDWH WR HQFRXQWHU SDUHQWV KR DUH XQ LOOLQJ WR DVVLVW WKHLU FKLOG RU DQW WR XVH WKH FULPLQDO
MXVWLFH V VWHP WR WHDFK WKHLU FKLOG D OHVVRQ VHH WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW
DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV 0U 1R DN DOVR GHVFULEHG

SDUHQWV KR UHIXVHG WR UHWXUQ SKRQH FDOOV DQG UHIXVHG WR SD IRU WKHLU FKLOG¶V GHIHQVH WKHUHE FUHDWLQJ
GHOD V LQ DSSRLQWPHQW RI FRXQVHO 8QIRUWXQDWHO 0U 1R DN¶V H[SHULHQFHV DUH QRW H[FHSWLRQDO ,/6 VWDII
KHDUG IURP RWKHU SURYLGHUV WKDW WKHVH W SHV RI VFHQDULRV RFFXU IUHTXHQWO 0DUN :LOOLDPV &DWWDUDXJXV

&RXQW 3XEOLF 'HIHQGHU WHVWLILHG ,I , KDG D GROODU IRU HYHU WLPH , KHDUG D SDUHQW VD OHW KLP VLW LQ MDLO
IRU D IH GD V RU OHW KHU VLW LQ MDLO IRU D IH GD V ,¶G SUREDEO EH D ULFK PDQ DQG , RXOGQ¶W KDYH DQ

QHHG WR EH D SXEOLF GHIHQGHU LQ &DWWDUDXJXV &RXQW , FRXOG UHWLUH WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ
WUDQVFULSW S DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV $QG LQ KHU
WHVWLPRQ (VVH[ &RXQW $VVLVWDQW 3XEOLF 'HIHQGHU 0ROO DQQ VWDWHG $V IRU DSSOLFDQWV DQG XQGHU
H QHYHU FRQVLGHU SDUHQWDO RU JUDQGSDUHQW RU RX NQR FXVWRGLDO LQFRPH EHFDXVH WKH DUH RXU FOLHQW

WKDW PLQRU LV RXU FOLHQW $QG VR MXVW EHFDXVH WKHLU SDUHQWV PLJKW EH D PLOOLRQDLUH LWK VHYHUDO KRXVHV
WKURXJKRXW WKH FRXQWU RU WKH RUOG RU RX NQR KDYH WKH DELOLW WR KLUH SULYDWH FRXQVHO LI WKH SDUHQWV
FKRRVH QRW WR SD IRU WKHLU FKLOG¶V PLVWDNHV DQG DQW WKHP WR OHDUQ D OHVVRQ LI H RQO ORRN DW WKDW
FKLOG¶V DELOLW WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW DYDLODEOH DW

KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

7KH 7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV V SUD DOOR V IRU WKH FRQVLGHUDWLRQ RI SDUHQWDO
LQFRPH RI PLQRUV DQG RWKHU IDPLO LQFRPH IRU DOO GHIHQGDQWV EXW FDXWLRQV FDUH VWDWLQJ DW S

2:(9(5 7 ( 6,;7 $0(1'0(17 5,* 7 72 &2816(/ ,6 3(5621$/ 7 (5()25(
$66,*10(17 2) &2816(/ &$1127 %( '(1,(' ,) 27 (5 )$0,/ 0(0%(56 5()86( 72

&2175,%87( 72:$5' 7 ( &267 2) &2816(/ HPSKDVLV LQ RULJLQDO

HH 5XOHV RI 3URIHVVLRQDO &RQGXFW 1 &55 5XOH I V SUD
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GRHV QRW FDXVH XQ DUUDQWHG GHOD LQ DSSRLQWPHQW RI FRXQVHO R HYHU DEVHQW VXFK D
VWDWHPHQW WKH DQDO VLV VKRXOG IRFXV VROHO RQ WKH SHUVRQ¶V LQGLYLGXDO DELOLW WR SD

, 1R OLTXLG DVVHWV VKDOO RW EH FR VLGHUHG X OHVV VXFK DVVHWV KDYH GHPR VWUDEOH
PR HWDU YDOXH D G DUH UHDGLO FR YHUWLEOH WR FDVK LWKRXW LPSDLUL DSSOLFD WV
DELOLW WR SURYLGH IRU WKH UHDVR DEOH OLYL H SH VHV RI WKHPVHOYHV D G WKHLU
GHSH GH WV

� 2 HUVKLS RI D YHKLFOH VKDOO RW EH FR VLGHUHG KHUH VXFK YHKLFOH LV
HFHVVDU IRU EDVLF OLIH DFWLYLWLHV

% � DSSOLFD W V SULPDU UHVLGH FH VKDOO RW EH FR VLGHUHG X OHVV WKH IDLU
PDUNHW YDOXH RI WKH KRPH LV VL LILFD W WKHUH LV VXEVWD WLDO HTXLW L WKH
KRPH D G WKH DSSOLFD W LV DEOH WR DFFHVV WKH HTXLW L D WLPH IUDPH
VXIILFLH W WR UHWDL SULYDWH FRX VHO SURPSWO

RPPH WDU

,W LV HOO UHFRJQL]HG WKDW QRQ OLTXLG DVVHWV VKRXOG QRW EH FRQVLGHUHG LQ GHWHUPLQLQJ KHWKHU DQ
DSSOLFDQW LV HOLJLEOH IRU DVVLJQHG FRXQVHO EHFDXVH VXFK DVVHWV W SLFDOO FDQQRW EH FRQYHUWHG WR

�
6LPLODUO WKH &-$ *XLGHOLQHV UHTXLUH WKDW W KH LQLWLDO GHWHUPLQDWLRQ RI HOLJLELOLW VKRXOG

EH PDGH LWKRXW UHJDUG WR WKH ILQDQFLDO DELOLW RI WKH SHUVRQ¶V IDPLO XQOHVV WKH IDPLO LQGLFDWHV
LOOLQJQHVV DQG ILQDQFLDO DELOLW WR UHWDLQ FRXQVHO SURPSWO $W RU IROOR LQJ WKH DSSRLQWPHQW RI FRXQVHO

WKH MXGLFLDO RIILFHU PD LQTXLUH LQWR WKH ILQDQFLDO VLWXDWLRQ RI WKH SHUVRQ¶V VSRXVH RU SDUHQWV LI WKH SHUVRQ

LV D MXYHQLOH DQG LI VXFK VSRXVH RU SDUHQWV LQGLFDWH WKHLU LOOLQJQHVV WR SD DOO RU SDUW RI WKH FRVWV RI
FRXQVHO WKH MXGLFLDO RIILFHU PD GLUHFW GHSRVLW RU UHLPEXUVHPHQW

$JDLQ H QRWH WKDW WKH WD GDUGV IRU &ULPL DO - VWLFH 3URYLGL J HIH VH HUYLFHV $%$
6WDQGDUGV V SUD HFKR WKLV SRLQW LQ 6WDQGDUG VWDWLQJ WKDW F RXQVHO VKRXOG QRW EH GHQLHG
EHFDXVH IULHQGV RU UHODWLYHV KDYH UHVRXUFHV WR UHWDLQ FRXQVHO

3HRSOH Y .L J 0LVF G $ %HWKOHKHP -XVWLFH &W $OEDQ &RXQW 2QO DYDLODEOH
OLTXLG DVVHWV VKRXOG EH FRQVLGHUHG DQG QRQ OLTXLG DVVHWV VXFK DV D KRPH XVHG DV D SULPDU UHVLGHQFH RU
DQ DXWRPRELOH QHFHVVDU WR VXVWDLQ HPSOR PHQW DQG UHDVRQDEOH KRXVHKROG IXUQLVKLQJV VKRXOG EH
H[FOXGHG IURP WKH QHW DVVHW LQTXLU VHH DOVR 1 6'$ 6WDWHPHQW V SUD DW 2QO QRQ OLTXLG

DVVHWV WKDW KDYH GHPRQVWUDEOH PRQHWDU YDOXH DQG PDUNHWDELOLW RU DUH RWKHU LVH FRQYHUWLEOH WR FDVK PD
EH FRQVLGHUHG DQG RQO LI FRQYHUWLQJ VXFK DVVHWV WR FDVK RXOG QRW FUHDWH VXEVWDQWLDO KDUGVKLS IRU WKH
SURVSHFWLYH FOLHQW RU SHUVRQV GHSHQGHQW XSRQ WKH SURVSHFWLYH FOLHQW 1HYLQV ULWWHQ VXEPLVVLRQ V SUD

DW ,I WKH TXHVWLRQ LV KHWKHU D SHUVRQ FDQ DFWXDOO SD D OD HU IRU D PDWWHU DV WLPH VHQVLWLYH DV D
SHQGLQJ FULPLQDO FDVH WKH IDFW WKDW VKH R QV D KRPH RU D FDU WKDW VKH QHHGV WR JHW WR RUN PD EH
SDWHQWO LUUHOHYDQW %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW R HYHU MXVW DV MXULVGLFWLRQV VKRXOG
FRQVLGHU XQDYDLODEOH DOO UHYHQXH XVHG IRU WKH EDVLF H[SHQVHV RI GDLO OLYLQJ RU WR PDLQWDLQ HPSOR PHQW

MXULVGLFWLRQV VKRXOG FRQVLGHU XQDYDLODEOH DOO DVVHWV XVHG IRU VXFK SXUSRVHV VXFK DV D GHIHQGDQW¶V SULPDU
UHVLGHQFH KRXVHKROG IXUQLVKLQJV DQG FORWKLQJ DQG WKH FDU D GHIHQGDQW XVHV WR JHW WR RUN

1/$'$ *XLGHOLQHV V SUD 6HFWLRQ D /LTXLG DVVHWV LQFOXGH FDVK LQ KDQG VWRFNV DQG ERQGV EDQN
DFFRXQWV DQG DQ RWKHU SURSHUW KLFK FDQ EH UHDGLO FRQYHUWHG WR FDVK 7KH SHUVRQ V KRPH FDU

KRXVHKROG IXUQLVKLQJV FORWKLQJ DQG DQ SURSHUW GHFODUHG H[HPSW IURP DWWDFKPHQW RU H[HFXWLRQ E OD
VKRXOG QRW EH FRQVLGHUHG LQ GHWHUPLQLQJ HOLJLELOLW %ODFN /HWWHU 6XPPDU RI 5HFRPPHQGDWLRQV

DYDLODEOH DW QODGD RUJ '06 'RFXPHQWV EODFNOHWWHU GRF 2WKHU VWDWHV VLPLODUO
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FDVK TXLFNO HQRXJK WR UHWDLQ SULYDWH FRXQVHO )RU LQVWDQFH DQ DVVHW PD KDYH YDOXH EXW QR
VXEVWDQWLDO HTXLW DJDLQVW KLFK D ORDQ FDQ EH VHFXUHG $QG HYHQ LI WKH DVVHW GRHV KDYH

VXEVWDQWLDO HTXLW LI LW FDQQRW EH UHDGLO FRQYHUWHG WR FDVK WKHQ WKH DSSOLFDQW GRHV QRW KDYH WKH
SUHVHQW DELOLW WR UHWDLQ FRXQVHO D FULWHULRQ IRU GHWHUPLQLQJ HOLJLELOLW IRU DSSRLQWHG FRXQVHO

2 QHUVKLS RI D YHKLFOH PD QRW EH FRQVLGHUHG LI WKH YHKLFOH LV XVHG IRU EDVLF OLIH QHFHVVLWLHV

VXFK DV HPSOR PHQW HGXFDWLRQDO RU PHGLFDO SXUSRVHV 7KLV UHTXLUHPHQW LV LQ DFFRUG LWK WKH
UUHOO DUUL J 6HWWOHPHQW 1RU VKDOO R QHUVKLS LQ D KRPH QRUPDOO EH FRQVLGHUHG LI WKH

KRPH LV WKH DSSOLFDQW¶V SULPDU UHVLGHQFH $Q DSSOLFDQW¶V SULPDU UHVLGHQFH PD EH FRQVLGHUHG
RQO LI WKH IDLU PDUNHW YDOXH RI WKH KRPH LV VLJQLILFDQW WKHUH LV VXEVWDQWLDO HTXLW LQ WKH KRPH

IRU H[DPSOH WKH HTXLW LV PRUH WKDQ RI WKH KRPH¶V IDLU PDUNHW YDOXH DQG WKH DSSOLFDQW LV
DEOH WR DFFHVV WKH HTXLW LQ D WLPH IUDPH VXIILFLHQW WR UHWDLQ SULYDWH FRXQVHO SURPSWO

0RUHRYHU LWK UHJDUG WR KRPH R QHUVKLS RI DSSOLFDQWV LQYROYHG LQ GRPHVWLF YLROHQFH VLWXDWLRQV
YLFWLPV PD EH WKH FR R QHU RI D PDULWDO KRPH EXW GXH WR UHODWLYHO OR LQFRPH DQG WKH

VSRXVH¶V ILQDQFLDO DEXVH DQG QRQ SD PHQW RI WKH PRUWJDJH WKH KRPH PD EH DW ULVN RI RU LQ
IRUHFORVXUH SURFHHGLQJV DQG WKXV QRW D ILQDQFLDO DVVHW WR WKH OLWLJDQW

,, L FRPH IURP UHFHLSW RI FKLOG VXSSRUW RU HHG EDVHG SXEOLF DVVLVWD FH VKDOO RW
EH FR VLGHUHG DV DYDLODEOH WR DSSOLFD WV L GHWHUPL L HOL LELOLW IRU DVVL PH W RI
FRX VHO

�
SURYLGH WKDW JHQHUDOO QRQ OLTXLG DVVHWV VKRXOG QRW EH FRQVLGHUHG LQ DVVLJQHG FRXQVHO HOLJLELOLW
GHWHUPLQDWLRQV HH H J 0DVVDFKXVHWWV 6XSUHPH -XGLFLDO &RXUW 5XOH 6HFWLRQ K HTXLW LQ QRQ
OLTXLG DVVHWV FDQ EH FRQVLGHUHG RQO LI VXFK HTXLW LV UHDVRQDEO FRQYHUWLEOH WR FDVK 7H[DV $FFHVV WR
-XVWLFH )RXQGDWLRQ )LQDQFLDO ,QFRPH *XLGHOLQHV &OLHQW ,QFRPH (OLJLELOLW 6WDQGDUGV GHILQLQJ DV
OLTXLG DVVHWV W KRVH DVVHWV WKDW FDQ UHDGLO DQG SURPSWO EH FRQYHUWHG WR FDVK E WKH LQGLYLGXDO VHHNLQJ

DVVLVWDQFH SULRU WR WKH WLPH WKDW WKH DVVLVWDQFH LV UHTXLUHG

HH %UHQQDQ &HQWHU *XLGHOLQHV DW Q FLWL J L WHU DOLD DUU Y UR HU ) G
G &LU 7KH &RQVWLWXWLRQ UHTXLUHV VWDWHV WR PHHW D SUHVHQW¶ QHHG IRU FRXQVHO ,I E WKHLU QDWXUH

DQ DFFXVHG¶V DVVHWV FDQQRW EH WLPHO UHGXFHG WR FDVK DQG FDVK LV UHTXLUHG WKH SUHVHQW¶ ILQDQFLDO LQDELOLW

WR REWDLQ FRXQVHO KLFK GHILQHV LQGLJHQFH IRU 6L[WK $PHQGPHQW SXUSRVHV DSSHDUV

0HGLFDO SXUSRVHV LV GHILQHG EURDGO WR LQFOXGH PHGLFDO DQG EHKDYLRUDO KHDOWK QHHGV 7KXV IRU
H[DPSOH LI D FDU LV QHHGHG WR WUDQVSRUW D GHSHQGHQW FKLOG WR EHKDYLRUDO KHDOWK DSSRLQWPHQWV VXFK DV
RFFXSDWLRQDO WKHUDS IRU DQ DXWLVWLF FKLOG R QHUVKLS RI WKH FDU VKDOO QRW EH FRQVLGHUHG LQ GHWHUPLQLQJ
HOLJLELOLW

HH UUHOO DUUL J 6HWWOHPHQW 9, % UHTXLULQJ WKDW R QHUVKLS RI DQ DXWRPRELOH VKRXOG QRW EH
FRQVLGHUHG VXIILFLHQW VWDQGLQJ DORQH WR GHQ HOLJLELOLW KHUH WKH DXWRPRELOH LV QHFHVVDU IRU WKH
DSSOLFDQW WR PDLQWDLQ KLV RU KHU HPSOR PHQW

$ KRPH¶V IDLU PDUNHW YDOXH LV VLJQLILFDQW LI IRU H[DPSOH LW LV WKUHH WLPHV WKH PHGLDQ OLVWLQJ SULFHV RI
KRPHV LQ WKH FLW RU WR Q LQ KLFK WKH KRPH LV ORFDWHG 7KH PHGLDQ OLVWLQJ SULFHV RI KRPHV LQ VSHFLILF

JHRJUDSKLF DUHDV FDQ EH IRXQG RQ FRPPHUFLDO UHDO HVWDWH HEVLWHV

:ULWWHQ VXEPLVVLRQ WR 'L)LRUH 3DUHQWDO 5HSUHVHQWDWLRQ &RPPLVVLRQ RI 6DQFWXDU IRU )DPLOLHV



ϰϰ�ͮ�W Ă Ő Ğ �
�

RPPH WDU

% OD FKLOG VXSSRUW UHFHLSWV DUH LQWHQGHG IRU WKH HOO EHLQJ RI WKH FKLOG QRW WKH SDUHQW
*HQHUDOO WKH OD SUHFOXGHV WKH FRQVLGHUDWLRQ RI QHHG EDVHG SXEOLF DVVLVWDQFH LQ PDNLQJ RWKHU

DVVHVVPHQWV UHJDUGLQJ JRYHUQPHQW EHQHILWV RU LQ GHWHUPLQLQJ D SHUVRQ¶V WD[DEOH LQFRPH
7KXV WKH UHFHLSW RI FKLOG VXSSRUW DQG DQ LQFRPH WKDW LV GHULYHG IURP D QHHG EDVHG VRXUFH RI

SXEOLF DVVLVWDQFH GHVFULEHG LQ 6WDQGDUG ,, & VKRXOG QRW EH FRQVLGHUHG LQFRPH IRU SXUSRVHV RI
DVVHVVLQJ ILQDQFLDO HOLJLELOLW

,,, HEWV D G RWKHU IL D FLDO REOL DWLR V L FOXGL WKH REOL DWLR WR SURYLGH
UHDVR DEOH OLYL H SH VHV IRU WKH DSSOLFD W D G KLV RU KHU GHSH GH WV VKDOO EH
FR VLGHUHG L GHWHUPL L HOL LELOLW IRU DVVL PH W RI FRX VHO

RPPH WDU

'HWHUPLQLQJ KHWKHU DQ DSSOLFDQW KDV WKH FXUUHQW DYDLODEOH UHVRXUFHV WR SD IRU TXDOLILHG FRXQVHO

DQG WKH RWKHU H[SHQVHV RI UHSUHVHQWDWLRQ UHTXLUHV FRQVLGHUDWLRQ RI WKH DSSOLFDQW¶V OLDELOLWLHV DV
HOO DV UHVRXUFHV 6XFK GHEWV DQG ILQDQFLDO REOLJDWLRQV LQFOXGH WKH IROOR LQJ IL[HG KRXVHKROG

H[SHQVHV VXFK DV UHQW RU PRUWJDJH XWLOLW SD PHQWV DQG IRRG HPSOR PHQW RU HGXFDWLRQDO
UHODWHG H[SHQVHV VXFK DV FKLOG RU GHSHQGHQW FDUH WUDQVSRUWDWLRQ FORWKLQJ VXSSOLHV HTXLSPHQW

RU DXWRPRELOH LQVXUDQFH SD PHQWV FKLOG VXSSRUW SDLG WR DQRWKHU PLQLPXP PRQWKO FUHGLW FDUG
SD PHQWV HGXFDWLRQDO ORDQ SD PHQWV KHDOWK LQVXUDQFH SD PHQWV XQUHLPEXUVHG PHGLFDO

SD PHQWV DQG QRQ PHGLFDO H[SHQVHV DVVRFLDWHG LWK DJH RU GLVDELOLW 'HQ LQJ HOLJLELOLW IRU

�
HH )DPLO &RXUW $FW D E &KLOG VXSSRUW VKDOO PHDQ D VXP WR EH SDLG SXUVXDQW WR FRXUW

RUGHU RU GHFUHH E HLWKHU RU ERWK SDUHQWV RU SXUVXDQW WR D YDOLG DJUHHPHQW EHW HHQ WKH SDUWLHV IRU FDUH
PDL WH D FH D G HG FDWLR RI D HPD FLSDWHG FKLOG XQGHU WKH DJH RI W HQW RQH HDUV HPSKDVLV
DGGHG

HH H J 8 6 & E LWK UHJDUG WR 61$3 EHQHILWV SURYLGLQJ DV IROOR V 7KH YDOXH RI

EHQHILWV WKDW PD EH SURYLGHG XQGHU WKLV FKDSWHU VKDOO QRW EH FRQVLGHUHG LQFRPH RU UHVRXUFHV IRU DQ
SXUSRVH XQGHU DQ )HGHUDO 6WDWH RU ORFDO OD V DFFRUG 8 6 & D 6RFLDO 6HFXULW DQG 66,

EHQHILWV 1H RUN 6RFLDO 6HUYLFHV /D ($3 EHQHILWV 8QGHU IHGHUDO OD QHHG EDVHG SXEOLF
DVVLVWDQFH LV QRW FRQVLGHUHG LQFRPH IRU WD[ SXUSRVHV HH

KWWSV LUV JRY SXEOLFDWLRQV S LQGH[ KWPO

HH 7KLUG 'HSDUWPHQW 0HPR DQG *XLGHOLQHV V SUD DW 8QXVXDO QHFHVVDU UHFXUULQJ
H[SHQVHV FDQ PDNH DQ RWKHU LVH LQHOLJLEOH LQGLYLGXDO HOLJLEOH ( J FKLOG FDUH H[SHQVHV UHFXUULQJ
PHGLFDO H[SHQVHV DOLPRQ RU FKLOG VXSSRUW VHH DOVR 1/$'$ *XLGHOLQHV V SUD 6HFWLRQ

(IIHFWLYH UHSUHVHQWDWLRQ VKRXOG EH SURYLGHG WR DQ RQH KR LV XQDEOH LWKRXW VXEVWDQWLDO ILQDQFLDO
KDUGVKLS WR KLPVHOI RU WR KLV GHSHQGHQWV WR REWDLQ VXFK UHSUHVHQWDWLRQ 7KLV GHWHUPLQDWLRQ VKRXOG EH
PDGH E DVFHUWDLQLQJ WKH OLTXLG DVVHWV RI WKH SHUVRQ KLFK H[FHHG WKH DPRXQW QHHGHG IRU WKH VXSSRUW RI

WKH SHUVRQ RU KLV GHSHQGHQWV DQG IRU WKH SD PHQW RI FXUUHQW REOLJDWLRQV %UHQQDQ &HQWHU *XLGHOLQHV
V SUD S %HIRUH FRQVLGHULQJ DQ OLTXLG RU LOOLTXLG DVVHWV RU HYHQ LQFRPH DYDLODEOH WR SD IRU SULYDWH

FRXQVHO MXULVGLFWLRQV VKRXOG VXEWUDFW WKH YDOXH RI DQ GHEW WKH LQGLYLGXDO R HV 'XULQJ ,/6¶ SXEOLF
KHDULQJV VHYHUDO KHDULQJ SDUWLFLSDQWV LGHQWLILHG WKH LPSRUWDQFH RI FRQVLGHULQJ ILQDQFLDO REOLJDWLRQV GXULQJ

WKH DVVLJQHG FRXQVHO HOLJLELOLW GHWHUPLQDWLRQ SURFHVV HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI

&R VHO L 1H RUN W G RI & UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU

,PSURYHPH W ,,, (
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DVVLJQPHQW RI FRXQVHO EHFDXVH RI IDLOXUH WR FRQVLGHU WKHVH OLDELOLWLHV FDQ KDYH LPPHGLDWH DGYHUVH
FRQVHTXHQFHV VXFK DV MHRSDUGL]LQJ DSSOLFDQWV¶ DELOLW WR SD UHDVRQDEOH OLYLQJ H[SHQVHV DQG

PDLQWDLQLQJ WKH VWDELOLW RI WKHPVHOYHV DQG WKHLU GHSHQGHQWV ,W FDQ DOVR OHDG WR VHULRXV ORQJ
WHUP FRQVHTXHQFHV VXFK DV EDQNUXSWF $GGLWLRQDOO DV VHW IRUWK LQ WKH UUHOO DUUL J

6HWWOHPHQW WKH LQFRPH QHHGHG WR PHHW WKH UHDVRQDEOH OLYLQJ H[SHQVHV RI WKH DSSOLFDQW DQG KLV RU
KHU GHSHQGHQWV LV D OLDELOLW KLFK PXVW QRW EH FRQVLGHUHG DV DYDLODEOH WR WKH DSSOLFDQW LQ

GHWHUPLQLQJ WKH DSSOLFDQW¶V ILQDQFLDO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO

/LWLJDQWV LQ IDPLO OD FDVHV RIWHQ IDFH SDUWLFXODU ILQDQFLDO FRQVWUDLQWV WKDW DIIHFW WKHLU DELOLW WR
DIIRUG HIIHFWLYH UHSUHVHQWDWLRQ )RU H[DPSOH LQ WHVWLPRQ VXEPLWWHG WR WKH 'L)LRUH &RPPLVVLRQ

6DQFWXDU IRU )DPLOLHV DVVHUWHG WKDW ,Q FDVHV RI GRPHVWLF YLROHQFH DEXVHUV RIWHQ OLPLW WKH
HFRQRPLF RSSRUWXQLWLHV RI WKHLU YLFWLPV VXFK DV E SURKLELWLQJ WKHP IURP RUNLQJ RU DGYDQFLQJ

WKHLU HGXFDWLRQ DYLQJ HOLJLELOLW VWDQGDUGV KLFK DFFRXQW IRU D YDULHW RI ILQDQFLDO FRQVWUDLQWV
LV FUXFLDO DV GRPHVWLF YLROHQFH VXUYLYRUV RIWHQ KDYH PRGHVW LQFRPHV YHU OLPLWHG DVVHWV RU

VLJQLILFDQW GHEW

,; (OL LELOLW GHWHUPL DWLR V VKDOO WDNH L WR DFFRX W WKH DFWXDO FRVW RI UHWDL L D
SULYDWH DWWRU H L WKH UHOHYD W MXULVGLFWLR IRU WKH W SH RI IDPLO OD FDVH RU
FDWH RU RI FULPH FKDU HG

RPPH WDU

,Q DVVHVVLQJ DQ DSSOLFDQW¶V DELOLW WR UHWDLQ SULYDWH FRXQVHO LW LV FULWLFDO WKDW WKH DFWXDO FRVWV RI
UHSUHVHQWDWLRQ IRU WKH SDUWLFXODU W SH RI IDPLO OD FDVH RU FULPLQDO FKDUJH DQG LQ WKH SDUWLFXODU

MXULVGLFWLRQ EH FRQVLGHUHG $V VHW IRUWK LQ WKH UUHOO DUUL J 6HWWOHPHQW HOLJLELOLW

�
HH UUHOO DUUL J 6HWWOHPHQW 9, %

:ULWWHQ VXEPLVVLRQ WR 'LILRUH &RPPLVVLRQ RI 6DQFWXDU IRU )DPLOLHV 6LPLODUO /RLV 6FK DHEHU 7KH
6DIH &HQWHU /RQJ ,VODQG URWH 7KH TXHVWLRQ RI KDW UHVRXUFHV PD EH FRQVLGHUHG LV PXFK PRUH

FRPSOH[ HVSHFLDOO LI WKH OLWLJDQW LV D YLFWLP RI ILQDQFLDO DEXVH DV PDQ RI P FOLHQWV DUH 7KH OLWLJDQW
PD R Q WKH KRPH EXW QRW KDYH FDVK UHVRXUFHV DYDLODEOH DQG KLOH VKH PD EH D MRLQW R QHU WKH KRXVH

DQG RU PRUWJDJH SD PHQWV PD EH LQ DUUHDUV RU IRUHFORVXUH 7KH JXLGHOLQHV VKRXOG FRQVLGHU KDW RWKHU
GHEWV VKH KDV DQG KHWKHU VKH KDV DFFHVV WR IDPLO IXQGV

HH 3HRSOH Y .L J V SUD 0LVF G $ %HWKOHKHP -XVWLFH &W $OEDQ &RXQW
QRWLQJ WKDW LQ PDNLQJ HOLJLELOLW GHWHUPLQDWLRQV FRXUWV VKRXOG JLYH VXEVWDQWLDO FRQVLGHUDWLRQ WR DPRQJ
RWKHU WKLQJV WKH FRPSOH[LW RI WKH FDVH DQG WKH FRVW RI SULYDWHO UHWDLQHG FRXQVHO LQ WKH MXULVGLFWLRQ
KHUH WKH UHSUHVHQWDWLRQ LOO RFFXU VHH DOVR 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH

8QLWHG 6WDWHV 1/$'$ *XLGHOLQHV V SUD 6HFWLRQ ,I WKH SHUVRQ¶V OLTXLG DVVHWV DUH QRW
VXIILFLHQW WR FRYHU WKH DQWLFLSDWHG FRVWV RI UHSUHVHQWDWLRQ DV LQGLFDWHG E WKH SUHYDLOLQJ IHHV FKDUJHG E
FRPSHWHQW FRXQVHO LQ WKH DUHD WKH SHUVRQ VKRXOG EH FRQVLGHUHG HOLJLEOH IRU SXEOLFO SURYLGHG

UHSUHVHQWDWLRQ 1,- &R WDL L J WKH &RVWV RI , GLJH W HIH VH 3URJUDPV (OLJLELOLW FUHH L J D G

&RVW 5HFRYHU 3URFHG UHV 1,- 5HSRUW V SUD DW QRWLQJ WKDW R EWDLQLQJ SULYDWH GHIHQVH

FRXQVHO FDQ EH D FRVWO SURSRVLWLRQ (YHQ GHIHQGDQWV KRVH DVVHWV H[FHHG WKHLU OLDELOLWLHV FRXOG
H[SHULHQFH KDUGVKLSV GXH WR WKH FRVW RI KLULQJ DQ DWWRUQH ,Q WKLV UHSRUW WKH 1,- H[DPLQHG VWXGLHV GRQH

LQ ERWK 0DVVDFKXVHWWV DQG /RV $QJHOHV &DOLIRUQLD DQG UHSRUWHG WKDW WKH 0DVVDFKXVHWWV VWXG IRXQG WKDW
WKH FRVW RI FULPLQDO SULYDWH UHSUHVHQWDWLRQ YDULHG QRW RQO E W SH RI FDVH MXYHQLOH PLVGHPHDQRU

IHORQ RU DSSHDO EXW DOVR E WKH VHULRXVQHVV RI WKH FKDUJHV LWKLQ HDFK FDWHJRU WKXV ERWK YDULDEOHV
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GHWHUPLQDWLRQV VKDOO WDNH LQWR DFFRXQW WKH DFWXDO FRVW RI UHWDLQLQJ D SULYDWH DWWRUQH LQ WKH
UHOHYDQW MXULVGLFWLRQ IRU WKH FDWHJRU RI FULPH FKDUJHG 7KLV UHTXLUHV FRQVLGHUDWLRQ RI WKH

IROOR LQJ WKH VHULRXVQHVV RI WKH SDUWLFXODU FKDUJH WKH DQWLFLSDWHG FRPSOH[LW RI WKH JLYHQ FDVH
WKH QHHG IRU RWKHU QHFHVVDU H[SHQVHV RI UHSUHVHQWDWLRQ VXFK DV LQYHVWLJDWLYH DQG H[SHUW

VHUYLFHV DQG WKH DFWXDO FRVW IRU UHWDLQLQJ DQ DWWRUQH WR UHSUHVHQW WKH DSSOLFDQW LQ WKH SDUWLFXODU
MXULVGLFWLRQ $IWHU DOO DQ DSSOLFDQW LWK OLPLWHG UHVRXUFHV PLJKW EH DEOH WR DIIRUG WKH FRVW RI

UHSUHVHQWDWLRQ RQ D VLPSOH YLRODWLRQ EXW PLJKW EH XQDEOH WR SD WKH FRVWV RI D FRPSHWHQW GHIHQVH
RI D PRUH FRPSOH[ FDVH HVSHFLDOO KHQ WKH FRVW RI VXFK RWKHU UHODWHG VHUYLFHV VXFK DV FDVH

LQYHVWLJDWLRQ DQG H[SHUW VHUYLFHV DUH IDFWRUHG LQ

6SHFLDO FRQVLGHUDWLRQV UHODWHG WR WKH FRVWV RI UHWDLQLQJ FRXQVHO LQ IDPLO OD PDWWHUV DOVR H[LVW
:LWQHVVHV TXRWHG KRXUO UDWHV IRU IDPLO OD FDVHV UDQJLQJ IURP WR LQ XSVWDWH

FRXQWLHV DQG D UHSRUW RQ OHJDO WUHQGV IRXQG WKDW LQ 1H RUN &LW WKH DYHUDJH KRXUO
UDWH FKDUJHG E D SULYDWH DWWRUQH DV )XUWKHUPRUH DV RQH LWQHVV H[SODLQHG WR ,/6

UHWDLQLQJ DQ DWWRUQH IRU IDPLO OD FDVHV LPSRVHV D VXEVWDQWLDO ILQDQFLDO KDUGVKLS RQ OLWLJDQWV
DQG WKHLU FKLOGUHQ

3ULYDWHO UHWDLQLQJ DQ DWWRUQH IRU IDPLO FRXUW SURFHHGLQJV LV D FRPSOLFDWHG

SURFHVV EHFDXVH IDPLO FRXUW SURFHHGLQJV DUH LQKHUHQWO FRPSOLFDWHG )DPLO
FRXUW SURFHHGLQJV DUH XQSUHGLFWDEOH 7KHUH LV QR D WR JXDUDQWHH WKH DPRXQW RI

WLPH RU WKH QXPEHU RI FRXUW DSSHDUDQFHV QHHGHG WR FRPSOHWH D IDPLO FRXUW
SURFHHGLQJ $WWRUQH V KR PD IDFH FKDOOHQJHV IURP WKH &RXUW LI WKH VHHN WR EH

UHOLHYHG DIWHU VXEPLWWLQJ WKHLU QRWLFH RI DSSHDUDQFH MXVWLILDEO DQW WR HQVXUH
WKH LOO EH SDLG IRU WKH RUN WKH SHUIRUP $WWRUQH V KLUHG IRU IDPLO FRXUW

SURFHHGLQJV LOO W SLFDOO FKDUJH D UDWH SHU KRXU RU SHU FRXUW DSSHDUDQFH
$GGLWLRQDOO WKRVH DWWRUQH V LOO W SLFDOO FKDUJH UHWDLQHU IHHV FRVWLQJ WKRXVDQGV

RI GROODUV

,Q FKLOG HOIDUH FDVHV LW LV LPSRUWDQW WR FRQVLGHU DOO WKDW JRHV LQWR HQVXULQJ TXDOLW
UHSUHVHQWDWLRQ LQFOXGLQJ LQ DGGLWLRQ WR ULJRURXV LQYHVWLJDWLRQ DQG GHIHQVH RI WKH DOOHJDWLRQV

FRXUW DGYRFDF DW FRQIHUHQFHV DQG PHHWLQJV GHYHORSLQJ LQGLYLGXDOL]HG YLVLWLQJ DUUDQJHPHQWV IRU
SDUHQWV DQG WKHLU FKLOGUHQ KR KDYH EHHQ UHPRYHG IURP WKHLU FXVWRG GHYHORSLQJ LQGLYLGXDOL]HG

VHUYLFH SODQV DQG LGHQWLI LQJ RXW RI KRPH SODFHPHQW DUUDQJHPHQWV WKDW VXSSRUW D FKLOG¶V

�
VKRXOG EH IDFWRUHG LQWR WKH HOLJLELOLW GHFLVLRQ ,G DW )ROOR LQJ LWV DQDO VLV /RV $QJHOHV GHFLGHG
WR LQFOXGH LQ LWV DVVHVVPHQWV IRU HOLJLELOLW GHWHUPLQDWLRQV WKH TXHVWLRQ RI KHWKHU RU QRW D FRPSHWHQW

SULYDWH DWWRUQH RXOG EH LQWHUHVWHG LQ UHSUHVHQWLQJ WKH GHIHQGDQW LQ KLV RU KHU SUHVHQW HFRQRPLF
FLUFXPVWDQFHV ,G DW $V D UHVXOW 1,- XOWLPDWHO UHFRPPHQGV WKDW HOLJLELOLW VFUHHQHUV WDNH LQWR

FRQVLGHUDWLRQ LQ PDNLQJ LQGLJHQF GHWHUPLQDWLRQV WKH SUHYDLOLQJ UDWHV LQ WKHLU MXULVGLFWLRQ IRU UHWDLQLQJ
SULYDWH FRXQVHO LQ GLIIHUHQW W SHV RI FDVHV ,G DW

HH UUHOO DUUL J 6HWWOHPHQW 9, %

:ULWWHQ VXEPLVVLRQ RI &DWKHULQH 6WXFNDUW ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF HDULQJV

:ULWWHQ VXEPLVVLRQ RI &HQWHU IRU )DPLO 5HSUHVHQWDWLRQ ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF
HDULQJV

:ULWWHQ VXEPLVVLRQ RI -RHO 6HUUDQR 4XHHQV $VVLJQHG &RXQVHO 3DQHO ,/6 )DPLO &RXUW (OLJLELOLW
3XEOLF HDULQJV
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FRQQHFWLRQ WR KLV RU KHU SDUHQWV DQG FRPPXQLW 2WKHU FRVWV WKDW PD EH DVVRFLDWHG LWK
DVVHVVLQJ WKH DFWXDO FRVW RI REWDLQLQJ DQ DWWRUQH DQG HIIHFWLYH UHSUHVHQWDWLRQ LQ D FKLOG HOIDUH

FDVH LQFOXGH FRVWV RI GHIHQGLQJ DJDLQVW D FRQFXUUHQW FULPLQDO FRXUW FDVH FRVWV DVVRFLDWHG LWK
WKH DSSOLFDQW¶V UHPRYDO IURP WKH SULPDU KRPH SXUVXDQW WR WKH LVVXDQFH RI D WHPSRUDU RUGHU RI

SURWHFWLRQ FRVWV DVVRFLDWHG LWK FRQVXOWLQJ DQG UHWDLQLQJ H[SHUW LWQHVVHV DQG FRVWV DVVRFLDWHG
LWK UHFRPPHQGHG RU PDQGDWHG VHUYLFHV

; 7KHVH WD GDUGV VKDOO EH DSSOLHG X LIRUPO FR VLVWH WO D G LWK WUD VSDUH F

RPPH WDU

'XULQJ ,/6¶ SXEOLF KHDULQJV QHDUO HYHU SHUVRQ KR DGGUHVVHG WKLV LVVXH HPSKDVL]HG WKH QHHG

IRU XQLIRUP ULWWHQ FRPSUHKHQVLYH HW HDVLO XQGHUVWDQGDEOH HOLJLELOLW VWDQGDUGV 7KHVH
VHQWLPHQWV PLUURU WKH UUHOO DUUL J 6HWWOHPHQW KLFK UHTXLUHV WKDW HOLJLELOLW GHWHUPLQDWLRQV

VKDOO EH PDGH SXUVXDQW WR ULWWHQ FULWHULD 8QLIRUP VWDQGDUGV DUH QHFHVVDU WR HQVXUH WKDW
LQGLYLGXDOV DUH QRW GHQLHG WKHLU ULJKW WR DVVLJQHG FRXQVHO EHFDXVH RI WKH LQGLVFULPLQDWH

DSSOLFDWLRQ DQG FRQVLGHUDWLRQ RI LPSURSHU FULWHULD WR HQDEOH SUHGLFWDELOLW IRU FRXQWLHV DQG
PDQGDWHG SURYLGHUV LQ WKH IRUHFDVWLQJ RI WKHLU IXWXUH UHVRXUFHV DQG EXGJHWDU QHHGV WR HQVXUH

WKDW VLPLODUO VLWXDWHG LQGLYLGXDOV DUH WUHDWHG LQ D VLPLODU PDQQHU DQG WR JXDUG DJDLQVW SHUVRQDO
SUHMXGLFHV DQG LPSOLFLW ELDV LQIRUPLQJ GHFLVLRQV DERXW DVVLJQHG FRXQVHO HOLJLELOLW $V VHW

IRUWK LQ WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ¶V ULWWHQ VXEPLVVLRQ

7KH SXUSRVH RI WKHVH FULWHULD DQG SURFHGXUHV LV WR HQVXUH HTXLWDEOH HIILFLHQW DQG
IDLU LPSOHPHQWDWLRQ DFURVV WKH VWDWH RI WKH ULJKW WR FRXQVHO DV JXDUDQWHHG E

FRQVWLWXWLRQDO DQG VWDWXWRU SURYLVLRQV 7KHVH JXLGHOLQHV FDQ HOLPLQDWH WKH

�
:ULWWHQ VXEPLVVLRQ RI &HQWHU IRU )DPLO 5HSUHVHQWDWLRQ ,/6 )DPLO &RXUW (OLJLELOLW 3XEOLF

HDULQJV

,G )RU VLPLODU WHVWLPRQ VHH ULWWHQ VXEPLVVLRQ RI 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ )DPLO
&RXUW SURFHHGLQJV FDQ ODVW IRU VLJQLILFDQW SHULRGV RI WLPH DQG LQYROYH PDQ FRXUW DSSHDUDQFHV RXW RI
FRXUW DGYRFDF DQG WKH QHHG IRU QRQ DWWRUQH SURIHVVLRQDOV VXFK DV VRFLDO RUNHUV DQG SDUHQW DGYRFDWHV

$WWRUQH V KR SURYLGH UHSUHVHQWDWLRQ LQ UHWDLQHG FDVHV WDNH WKLV LQWR DFFRXQW KHQ VHWWLQJ WKHLU IHHV

HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G

3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W , ,/6 )DPLO &RXUW 6WXG

HH UUHOO DUUL J 6HWWOHPHQW 9, %

HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW

HH 1/$'$ 7KH ,PSOHPH WDWLR D G ,PSDFW RI , GLJH W HIH VH WD GDUGV S DYDLODEOH DW
KWWSV QFMUV JRY SGIILOHV QLM JUDQWV SGI 6WDQGDUGL]HG SURFHGXUHV IRU FOLHQW HOLJLELOLW
VFUHHQLQJ VHUYH WKH LQWHUHVW RI XQLIRUPLW DQG HTXDOLW RI WUHDWPHQW RI GHIHQGDQWV LWK OLPLWHG UHVRXUFHV

7KH 1DWLRQDO 6WXG &RPPLVVLRQ RQ 'HIHQVH 6HUYLFHV VXJJHVWHG WKDW XQHTXDO DSSOLFDWLRQ RI WKH
6L[WK $PHQGPHQW FRQVWLWXWHV D YLRODWLRQ RI ERWK GXH SURFHVV DQG HTXDO SURWHFWLRQ FLWL J WKH
1DWLRQDO 6WXG &RPPLVVLRQ RQ 'HIHQVH 6HUYLFHV 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH

8QLWHG 6WDWHV V SUD &RPPH WDU DW
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VXEVWDQWLDO DPRXQW RI LGLRV QFUDWLF GLYHUJHQW DQG LPSURSHU SUDFWLFHV WKDW DUH
GHSULYLQJ LQGLYLGXDOV RI WKHLU ULJKW WR DSSRLQWHG FRXQVHO

7KH SURPXOJDWLRQ DQG LPSOHPHQWDWLRQ RI ULWWHQ VWDQGDUGV LOO GLPLQLVK DUELWUDU HOLJLELOLW

GHWHUPLQDWLRQV ,I WKH VDPH HOLJLELOLW IDFWRUV DUH DSSOLHG E DOO LQYROYHG LQ WKH HOLJLELOLW
GHWHUPLQDWLRQ SURFHVV UHJDUGOHVV RI WKHLU ORFDWLRQ WKH FKDQFH WKDW D SHUVRQ GHHPHG HOLJLEOH LQ

RQH MXULVGLFWLRQ LOO EH GHHPHG LQHOLJLEOH LQ DQRWKHU VLPLODU MXULVGLFWLRQ XQGHU WKH VDPH VHW RI
FLUFXPVWDQFHV LOO EH JUHDWO UHGXFHG 7KH IDLU WUHDWPHQW RI DOO DSSOLFDQWV IRU DVVLJQHG FRXQVHO

FDQ UHYLYH SXEOLF WUXVW LQ WKH MXVWLFH V VWHP

7UDQVSDUHQF PHDQV WKDW SRWHQWLDO DSSOLFDQWV NQR KR WKHLU DSSOLFDWLRQ IRU DVVLJQHG FRXQVHO
LOO EH SURFHVVHG DQG GHFLGHG 7KXV LW LV LPSHUDWLYH WKDW WKHVH HOLJLELOLW GHWHUPLQDWLRQ

VWDQGDUGV EH LGHO GLVVHPLQDWHG IRU H[DPSOH SRVWHG LQ FRXUWKRXVHV LQ WKH RIILFHV RI
PDQGDWHG SURYLGHUV DQG RQ WKH HEVLWHV RI FRXUWV DQG PDQGDWHG SURYLGHUV

;, RXUWV KDYH WKH XOWLPDWH DXWKRULW WR GHWHUPL H HOL LELOLW EXW PD GHOH DWH WKH
UHVSR VLELOLW IRU VFUHH L D G PDNL D HOL LELOLW UHFRPPH GDWLR

� ( WLWLHV UHVSR VLEOH IRU VFUHH L D G PDNL D UHFRPPH GDWLR VKRXOG EH
L GHSH GH W D G FR IOLFW IUHH

% � :KHUH WKHUH LV R H WLW WKDW LV L GHSH GH W D G FR IOLFW IUHH FRXUWV PD
GHOH DWH WKH VFUHH L UHVSR VLELOLW WR WKH SURYLGHU RI PD GDWHG UHSUHVH WDWLR

RPPH WDU

,Q 1H RUN 6WDWH FRXUWV KDYH WKH XOWLPDWH DXWKRULW IRU GHWHUPLQLQJ HOLJLELOLW IRU DVVLJQHG
FRXQVHO &RXUWV PD DQG RIWHQ GR DVVLJQ WR RWKHU HQWLWLHV WKH UHVSRQVLELOLW RI VFUHHQLQJ IRU

HOLJLELOLW DQG PDNLQJ D UHFRPPHQGDWLRQ DV WR WKH DSSOLFDQW¶V HOLJLELOLW IRU DVVLJQPHQW RI
FRXQVHO 5HJDUGOHVV RI WKH HQWLW WR KLFK WKHVH UHVSRQVLELOLWLHV DUH DVVLJQHG LW LV LGHDO WKDW WKH

�
1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ 6WDWHPHQW RQ WKH &ULWHULD DQG 3URFHGXUHV IRU 'HWHUPLQLQJ

(OLJLELOLW LQ 1H RUN 6WDWH 1 6'$ 6WDWHPHQW V SUD SS DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

%UHQQDQ &HQWHU *XLGHOLQHV V SUD SS

1 6'$ 6WDWHPHQW V SUD DW 7R HQVXUH WKH EURDGHVW SRVVLEOH GLVWULEXWLRQ RI WKLV FULWLFDOO
LPSRUWDQW LQIRUPDWLRQ WKH VWDQGDUGV VKRXOG UHTXLUH WKDW LQ DGGLWLRQ WR EHLQJ SURPLQHQWO GLVSOD HG RQ

SRVWHG VLJQV DQG DYDLODEOH LQ ULWLQJ FRXUW DQG SXEOLF GHIHQVH HEVLWHV VKRXOG LQFOXGH WKLV
LQIRUPDWLRQ

HH &RXQW /D &ULPLQDO 3URFHGXUH /D &3/ F F 3HRSOH Y

5D NL 0LVF G &RXQW &W 0RQURH &RXQW FLWLQJ ERWK FDVH OD DQG VWDWXWHV WR
VXSSRUW WKH FRQFHSW WKDW LQ 1H RUN 6WDWH DQ LQGLJHQW GHIHQGDQW V HOLJLELOLW GHWHUPLQDWLRQ UHVWV LWK

WKH FRXUW FLWDWLRQV RPLWWHG

3HRSOH Y .L J V SUD QRWLQJ WKDW FRXUWV PD GHOHJDWH WR DQRWKHU HQWLW WKH UHVSRQVLELOLW IRU ILQDQFLDO
GDWD FROOHFWLRQ HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W

&ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,, $ ,/6¶ 6WXG UHYHDOV WKDW LQ PRVW
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HOLJLELOLW VFUHHQLQJ SURFHVV EH FRQGXFWHG E DQ HQWLW WKDW LV LQGHSHQGHQW DQG IUHH IURP SROLWLFDO
LQIOXHQFH RU ILQDQFLDO SUHVVXUHV D SUHUHTXLVLWH WR HQVXULQJ IDLU RXWFRPHV DQG SURWHFWLQJ WKH

ULJKWV RI WKRVH XQDEOH WR DIIRUG FRXQVHO DYLQJ DQ LQGHSHQGHQW VFUHHQLQJ HQWLW HQVXUHV WKDW
HOLJLELOLW GHWHUPLQDWLRQV DUH QRW PRWLYDWHG E LPSHUPLVVLEOH IDFWRUV VXFK DV SUHVVXUH WR

PLQLPL]H FRVWV WR WKH FRXQW RU WR PDQDJH FDVHORDGV )RU WKDW UHDVRQ LQ LWV *XLGHOLQHV WKH
%UHQQDQ &HQWHU HPSKDVL]HV WKH LPSRUWDQFH RI HQVXULQJ WKDW WKRVH LQYROYHG LQ WKH HOLJLELOLW

VFUHHQLQJ SURFHVV EH IUHH RI DQ FRQIOLFW RI LQWHUHVW RU RWKHU HWKLFV YLRODWLRQ

8QGHU 1H RUN¶V FRXQW EDVHG V VWHP WKHUH FXUUHQWO LV QR HQWLW LQYROYHG LQ VFUHHQLQJ IRU
DVVLJQHG FRXQVHO HOLJLELOLW WKDW GRHV QRW KDYH D FRQIOLFW RI LQWHUHVW $OO HQWLWLHV WKDW VFUHHQ

KHWKHU LW LV D SURYLGHU RI PDQGDWHG UHSUHVHQWDWLRQ RU D WKLUG SDUW VFUHHQLQJ HQWLW DUH
FXUUHQWO IXQGHG E WKH FRXQWLHV DQG WKXV KDYH DQ LQKHUHQW LQFHQWLYH WR FRQWURO FRVWV E

GLPLQLVKLQJ WKH QXPEHU RI DSSOLFDQWV GHHPHG HOLJLEOH 7KLV UHDOLW HPHUJHG GXULQJ WKH SXEOLF
KHDULQJV GXULQJ KLFK VHYHUDO FRXQW SURYLGHUV DFNQR OHGJHG WKH SUHVVXUH LPSRVHG XSRQ WKHP

WR DSSO ULJLG VFUHHQLQJ FULWHULD VR DV WR UHGXFH WKH QXPEHU RI DSSOLFDQWV GHHPHG HOLJLEOH IRU
DVVLJQHG FRXQVHO $V RQH SURYLGHU VWDWHG KHU FRXQW ¶V DVVLJQHG FRXQVHO FRPPLWWHH EDVHV RXU

SHUIRUPDQFH DV DQ RIILFH RQ KR OR H FDQ NHHS WKH E OLQH KLFK LV MXVW D KRUULEOH WKLQJ ,W
GRHVQ¶W WDNH LQWR DFFRXQW RXU UHSUHVHQWDWLRQ RI WKHVH FOLHQWV KR MXVW GHVSHUDWHO QHHG RXU KHOS

$OO WKDW WKH FDUH DERXW LV KR PXFK WKH FRXQW SDUW LV JRLQJ WR EH DW WKH HQG RI WKH HDU DQG H
RUN YHU KDUG WR WU WR NHHS WKDW OLQH OR 8 QIRUWXQDWHO WKH FRXQW FRQVLGHUV LW WR EH D

EDG WKLQJ LI WKH DVVLJQHG FRXQVHO OLQH KLFK H KDYH DEVROXWHO QR FRQWURO RYHU H[FHHGV RXU
EXGJHW IRU WKH HDU $QG LQ DW OHDVW RQH RWKHU FRXQW MXGJHV HUH UHSRUWHGO DVNHG E WKH

SURYLGHU WR UHIUDLQ IURP RYHUULGLQJ WKH SURYLGHU¶V HOLJLELOLW GHQLDOV EHFDXVH WKRVH RYHUULGHV
LQFUHDVHG WKH SURYLGHU¶V FDVHORDGV

2WKHU SURYLGHUV DFNQR OHGJHG WKDW EHLQJ LQYROYHG LQ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV FDQ
FUHDWH D SRWHQWLDO IRU DSSOLFDQWV WR TXHVWLRQ WKH SURYLGHUV¶ OR DOW

�
FRXQWLHV WKH UHVSRQVLELOLW IRU VFUHHQLQJ DQG PDNLQJ D UHFRPPHQGDWLRQ UHJDUGLQJ DVVLJQHG FRXQVHO
HOLJLELOLW LV GHOHJDWHG WR WKH SURYLGHU RI PDQGDWHG UHSUHVHQWDWLRQ

%UHQQDQ &HQWHU *XLGHOLQHV V SUD S

HH 7HVWLPRQ RI .DUUL %HFN LWK $GPLQLVWUDWRU &KHQDQJR &RXQW $VVLJQHG &RXQVHO 3URJUDP WK

-XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW DYDLODEOH DW

KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV VHH DOVR HWHUPL L J (OLJLELOLW IRU

VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V

IRU ,PSURYHPH W ,, $

HH :ULWWHQ VXEPLVVLRQ RI -RKQ $ &XUU ,,, 'LUHFWRU RI :HVWHUQ 5HJLRQDO &KDSWHU 1H RUN &LYLO
/LEHUWLHV 8QLRQ DW DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV

HH H J 7HVWLPRQ RI $QGUH &RUUHLD )LUVW $VVLVWDQW :D QH &RXQW 3XEOLF 'HIHQGHU 2IILFH WK

-XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW DYDLODEOH DW
KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV
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2Q WKH RWKHU KDQG WKH SXEOLF KHDULQJV UHYHDOHG FRPSHOOLQJ DGYDQWDJHV RI GHOHJDWLQJ WKH
VFUHHQLQJ DQG LQLWLDO UHFRPPHQGDWLRQ UHVSRQVLELOLW WR SURYLGHUV RI PDQGDWHG UHSUHVHQWDWLRQ

7KH IROOR LQJ DUH VRPH RI WKH DGYDQWDJHV LGHQWLILHG

•� %HFDXVH WKH SURYLGHUV DUH QR UHJXODUO DSSHDULQJ DW DUUDLJQPHQWV KHQ SURYLGHUV
DUH UHVSRQVLEOH IRU HOLJLELOLW GHWHUPLQDWLRQV D GHFLVLRQ RIWHQ FDQ EH PDGH TXLFNO

WKHUHE IDFLOLWDWLQJ WKH HDUO HQWU RI FRXQVHO DQG GLPLQLVKLQJ WKH SRVVLELOLW RI JDSV
LQ UHSUHVHQWDWLRQ

•� 7KH SURYLGHU LV LQ WKH EHVW SRVLWLRQ WR PDLQWDLQ WKH FRQILGHQWLDOLW RI LQIRUPDWLRQ
REWDLQHG GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV 7KLV LV LPSRUWDQW EHFDXVH

SURVHFXWLQJ DWWRUQH V RU RWKHU HQWLWLHV KDYH VRXJKW WR REWDLQ DQG WR XVH DJDLQVW
DSSOLFDQWV ILQDQFLDO LQIRUPDWLRQ JDWKHUHG GXULQJ WKH HOLJLELOLW VFUHHQLQJ

•� 7KH LQIRUPDWLRQ JDWKHUHG GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV LV WKH VDPH
LQIRUPDWLRQ WKDW GHIHQGHUV QHHG WR DGYRFDWH IRU SUH WULDO UHOHDVH RU EDLO DSSOLFDWLRQV

DYLQJ WKH SURYLGHU UHVSRQVLEOH IRU VFUHHQLQJ LV PRUH UHVSHFWIXO RI WKH DSSOLFDQW
EHFDXVH LW UHGXFHV WKH QXPEHU RI SHRSOH WR KRP WKH DSSOLFDQW PXVW GLVFORVH WKH

VDPH SHUVRQDO LQIRUPDWLRQ

•� 3HUKDSV PRVW LPSRUWDQWO WKH SURYLGHU RI PDQGDWHG UHSUHVHQWDWLRQ LV WKH RQO HQWLW
WKDW LV SURIHVVLRQDOO DQG HWKLFDOO REOLJDWHG WR DOLJQ LWV LQWHUHVWV LWK WKRVH KR DUH
LQ QHHG RI SXEOLF UHSUHVHQWDWLRQ

�
HH JH HUDOO HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W

&ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,, $

7KH $%$ 6WDQGDUGV IRU &ULPLQDO -XVWLFH 3URYLGLQJ 'HIHQVH 6HUYLFHV $%$ 6WDQGDUGV

QRWH LQ WKH FRPPHQWDU WR 6WDQGDUG S WKDW L QIRUPDWLRQ JLYHQ GXULQJ WKH DVVLJQHG FRXQVHO
HOLJLELOLW LQWHUYLH LI FDQGLG PD LQYROYH UHYHODWLRQV DV WR WKH SURFHHGV RI FULPLQDO FRQGXFW 7KH

DWWRUQH LV PRVW DEOH WR PDNH MXGJPHQWV DERXW WKH UHODWLRQVKLS RI LQIRUPDWLRQ JLYHQ GXULQJ WKH HOLJLELOLW
LQWHUYLH DQG HYLGHQFH RI JXLOW RU LQQRFHQFH RI WKH RIIHQVH FKDUJHG ,Q DGGLWLRQ KHQ WKH HOLJLELOLW
LQTXLU DQG GHWHUPLQDWLRQ DUH PDGH E WKH SURYLGHU WKH DWWRUQH FOLHQW SULYLOHJH SURWHFWV WKH
LQIRUPDWLRQ GLVFORVHG WR WKH OD HU

7KH $%$ 6WDQGDUGV V SUD UHFRJQL]H WKLV FRQFHSW LQ WKH FRPPHQWDU WR 6WDQGDUG S
VWDWLQJ DV IROOR V 7KH OD HU IRU WKH DFFXVHG KR KDV D FRQWLQXLQJ DQG SHUVRQDO LQWHUHVW LQ WKH FOLHQW¶V

HOIDUH LV OLNHO WR FRQGXFW HOLJLELOLW LQWHUYLH V LQ D GLJQLILHG PDQQHU 6LPLODUO GXULQJ KLV KHDULQJ
WHVWLPRQ (G DUG 1R DN KR VHUYHG DV 0RQURH &RXQW 3XEOLF 'HIHQGHU IRU WKLUW HDUV DQG FXUUHQWO

LV 3UHVLGHQW RI WKH 1H RUN 6WDWH 'HIHQGHUV $VVRFLDWLRQ DV DVNHG DERXW KLV VWURQJO KHOG SRVLWLRQ WKDW
WKH SURYLGHUV RI PDQGDWHG UHSUHVHQWDWLRQ VKRXOG EH FKDUJHG LWK WKH UHVSRQVLELOLW RI VFUHHQLQJ IRU
HOLJLELOLW H DFNQR OHGJHG WKH UHDOLW WKDW HYHU RQH LQYROYHG LQ D FRXQW EDVHG V VWHP KDV VRPH

FRQIOLFW EXW WKHQ VWDWHG 7KHQ , RXOG MXVW DVN KLFK HQWLW LQ WKH HQWLUH 6WDWH RI 1H RUN FDUHV
DERXW WKH ULJKWV RI WK H GHIHQGDQW PRUH WKDQ WKH GHIHQGHU" , VXEPLW WR RX WKHUH DUH QRQH (YHU RQH

HOVH KDV VRPH W SH RI D FRQIOLFWLQJ SRVLWLRQ DQG WKHUH LV QR RQH WKDW ORRNV RXW IRU WKH ULJKWV RI D GHIHQGDQW
KR LV FKDUJHG LWK D FULPH PRUH WKDQ WKH GHIHQVH DWWRUQH 7KDW LV K WKH DUH WKH RQHV KR VKRXOG

VFUHHQ IRU HOLJLELOLW WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW
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)RU WKDW UHDVRQ ,/6 DFNQR OHGJHV WKDW KHUH WKHUH H[LVWV QR VFUHHQLQJ HQWLW WKDW LV LQGHSHQGHQW
DQG FRQIOLFW IUHH LW PDNHV VHQVH IRU FRXUWV WR GHOHJDWH WR WKH SURYLGHUV RI PDQGDWHG

UHSUHVHQWDWLRQ WKH UHVSRQVLELOLW IRU WKH LQLWLDO HOLJLELOLW GHWHUPLQDWLRQ VFUHHQLQJ DQG
UHFRPPHQGDWLRQ :H IXUWKHU HPSKDVL]H WKDW OD HQIRUFHPHQW HQWLWLHV LQFOXGLQJ SUREDWLRQ

GHSDUWPHQWV DQG FKLOG SURWHFWLYH VHUYLFHV DJHQFLHV PXVW QRW EH LQYROYHG LQ WKH HOLJLELOLW
GHWHUPLQDWLRQ SURFHVV

)LQDOO LW EHDUV HPSKDVL]LQJ WKDW WKH LQKHUHQW H[LVWHQFH RI FRQIOLFW HOHYDWHV WKH LPSRUWDQFH RI

DGKHUHQFH WR WKHVH VWDQGDUGV 6WULFW DGKHUHQFH LOO GLPLQLVK WKH LQIOXHQFH RI RXWVLGH SUHVVXUHV WR
FRQWURO FRVWV WKHUHE HQVXULQJ WKH LQWHJULW RI WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV

;,, 7KH FR ILGH WLDOLW RI DOO L IRUPDWLR DSSOLFD WV SURYLGH GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV VKDOO EH SUHVHUYHG

� 7KH HOL LELOLW VFUHH L SURFHVV KHWKHU GR H E D RWKHU H WLW RU WKH FRXUW
VKDOO EH GR H L D FR ILGH WLDO VHWWL D G RW L RSH FRXUW

% � H WLW L YROYHG L VFUHH L VKDOO RW PDNH D L IRUPDWLR GLVFORVHG E
DSSOLFD WV DYDLODEOH WR WKH SXEOLF RU RWKHU H WLWLHV H FHSW WKH FRXUW

� GRFXPH WDWLR VXEPLWWHG WR WKH FRXUW VKDOO EH VXEPLWWHG H S UWH D G VKDOO
EH RUGHUHG VHDOHG IURP SXEOLF YLH

�
7KLV LV LQ DFFRUG LWK QDWLRQDO VWDQGDUGV HH H J 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH

6 VWHPV LQ WKH 8QLWHG 6WDWHV 6HFWLRQ 7KH ILQDQFLDO HOLJLELOLW RI D SHUVRQ IRU SXEOLFO SURYLGHG

UHSUHVHQWDWLRQ VKRXOG EH PDGH LQLWLDOO E WKH GHIHQGHU RIILFH RU DVVLJQHG FRXQVHO SURJUDP VXEMHFW WR
UHYLH E D FRXUW XSRQ D ILQGLQJ RI LQHOLJLELOLW DW WKH UHTXHVW RI VXFK SHUVRQ $%$ 6WDQGDUGV IRU
&ULPLQDO -XVWLFH 3URYLGLQJ 'HIHQVH 6HUYLFHV $%$ 6WDQGDUGV V SUD 6WDQGDUG
'HWHUPLQDWLRQ RI HOLJLELOLW VKRXOG EH PDGH E GHIHQGHUV FRQWUDFWRUV IRU VHUYLFHV DVVLJQHG FRXQVHO D

QHXWUDO VFUHHQLQJ DJHQF RU E WKH FRXUW

7KH IHGHUDO V VWHP H[SOLFLWO SURKLELWV OD HQIRUFHPHQW IURP EHLQJ LQYROYHG LQ WKH DVVLJQHG FRXQVHO

HOLJLELOLW VFUHHQLQJ SURFHVV DQG IURP VHHNLQJ LQIRUPDWLRQ GLVFORVHG E WKH GHIHQGDQW GXULQJ WKLV SURFHVV
HH &-$ *XLGHOLQHV H (PSOR HHV RI OD HQIRUFHPHQW DJHQFLHV RU 8 6 DWWRUQH RIILFHV

VKRXOG QRW SDUWLFLSDWH LQ WKH FRPSOHWLRQ RI WKH DVVLJQHG FRXQVHO DSSOLFDWLRQ IRUP RU VHHN WR REWDLQ
LQIRUPDWLRQ IURP D SHUVRQ UHTXHVWLQJ WKH DSSRLQWPHQW RI FRXQVHO 'XULQJ RQH RI WKH ,/6 SXEOLF
KHDULQJV D VSHDNHU VXFFLQFWO H[SODLQHG K LW LV LQDSSURSULDWH WR KDYH SUREDWLRQ LQYROYHG LQ WKH

VFUHHQLQJ SURFHVV VWDWLQJ DV IROOR V , KDYH WR VWUHVV WKLV SUREDWLRQ KDV QR EXVLQHVV GRLQJ VFUHHQLQJ
3UREDWLRQ LV OD HQIRUFHPHQW SUREDWLRQ LV SDUW RI WKH HQWLW KLFK LV SURVHFXWLQJ WKH LQGLYLGXDO 7KH

SROLFH GHSDUWPHQW KDV QR EXVLQHVV SUREDWLRQ KDV QR EXVLQHVV 7HVWLPRQ RI .HQW 0RVWRQ $WWRUQH
LQ &KLHI /HJDO $LG 6RFLHW RI 1DVVDX &RXQW WK -XGLFLDO 'LVWULFW SXEOLF KHDULQJ WUDQVFULSW DW
DYDLODEOH DW KWWSV LOV Q JRY FRQWHQW HOLJLELOLW SXEOLF KHDULQJV
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RPPH WDU

0DLQWDLQLQJ WKH FRQILGHQWLDOLW RI LQIRUPDWLRQ GLVFORVHG GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ
SURFHVV LV QHFHVVDU WR SURWHFW DSSOLFDQWV¶ FRQVWLWXWLRQDO VWDWXWRU DQG SULYDF ULJKWV ,I

DSSOLFDQWV EHOLHYH WKDW WKH LQIRUPDWLRQ WKH GLVFORVH FRXOG EH VRXJKW DQG XVHG DJDLQVW WKHP DV
LQ WKH FDVH RI GRPHVWLF YLROHQFH PDWWHUV KHUH IDPLOLDO UHODWLRQVKLS LV DQ HOHPHQW RI WKH FULPH

WD[ RIIHQVHV KHUH LQFRPH PD EH D TXHVWLRQ RI IDFW RU HYHQ GUXJ SRVVHVVLRQ FDVHV KHUH
R QHUVKLS RI D YHKLFOH LV DW LVVXH WKH FRXOG EH IRUFHG WR FKRRVH EHW HHQ H[HUFLVLQJ WKHLU

FRQVWLWXWLRQDO ULJKW WR FRXQVHO DQG WKHLU ULJKW DJDLQVW VHOI LQFULPLQDWLRQ D FKRLFH QR SHUVRQ
VKRXOG HYHU KDYH WR PDNH 1RU VKRXOG DSSOLFDQWV KDYH WR FKRRVH EHW HHQ WKH ULJKW WR SULYDF

DQG WKH ULJKW WR FRXQVHO ,QGHHG IHDULQJ SXEOLF GLVFORVXUH DSSOLFDQWV PLJKW FKRRVH SULYDF
RYHU WKH DVVLJQPHQW RI FRXQVHO DQG LWKKROG HPEDUUDVVLQJ LQIRUPDWLRQ DERXW KRXVHKROG

H[SHQVHV RU IRU DQ DSSOLFDQW KR LV EHLQJ DEXVHG RU FRQWUROOHG E WKHLU VSRXVH DQ KRQHVW
H[SODQDWLRQ DV WR K VKH ODFNV DFFHVV WR DVVHWV VKH KROGV MRLQWO LWK KHU VSRXVH

$GGLWLRQDOO V KLHOGLQJ WKH LQIRUPDWLRQ FDQ LPSURYH WKH DFFXUDF DQG HIILFLHQF RI WKH

VFUHHQLQJ SURFHVV DQG HQVXUH WKDW HOLJLEOH SHRSOH DUH SURYLGHG LWK FRXQVHO :KHQ
DSSOLFDQWV NQR WKDW WKHLU LQIRUPDWLRQ LOO EH NHSW FRQILGHQWLDO WKH DUH PRUH OLNHO WR EH

IRUWKFRPLQJ WKHUHE IDFLOLWDWLQJ DQ DFFXUDWH HOLJLELOLW GHWHUPLQDWLRQ

)RU WKHVH UHDVRQV HQWLWLHV LQYROYHG LQ VFUHHQLQJ IRU HOLJLELOLW VKDOO WDNH VWHSV WR HQVXUH WKH
FRQILGHQWLDOLW RI LQIRUPDWLRQ GLVFORVHG GXULQJ WKH VFUHHQLQJ SURFHVV D UHTXLUHPHQW RI WKH

�
HH 1H RUN 6WDWH %DU $VV¶Q 5HYLVHG 6WDQGDUGV IRU 3URYLGLQJ 0DQGDWHG 5HSUHVHQWDWLRQ 6WDQGDUG

& 5XOHV UHJXODWLRQV DQG SURFHGXUHV FRQFHUQLQJ WKH GHWHUPLQDWLRQ RI LQLWLDO HOLJLELOLW DQG

FRQWLQXLQJ HOLJLELOLW IRU PDQGDWHG UHSUHVHQWDWLRQ VKDOO EH GHVLJQHG VR DV WR SURWHFW WKH FOLHQW¶V SULYDF
DQG FRQVWLWXWLRQDO ULJKWV DQG WR QRW LQWHUIHUH LWK WKH DWWRUQH ¶V UHODWLRQVKLS LWK KLV RU KHU FOLHQW
DFFRUG LWHG WDWHV Y 3DYHONR ) G UG &LU KROGLQJ WKDW WR SURWHFW WKH GHIHQGDQW¶V
WK $PHQGPHQW ULJKWV LQIRUPDWLRQ D GHIHQGDQW GLVFORVHV DV SDUW RI WKH DVVLJQHG FRXQVHO HOLJLELOLW

GHWHUPLQDWLRQ SURFHVV FDQQRW EH XVHG DJDLQVW WKH GHIHQGDQW RQ WKH LVVXH RI JXLOW

1HYLQV ULWWHQ VXEPLVVLRQ V SUD DW

HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW LWHG WDWHV Y 3DYHONR ) G UG &LU

,G

1HYLQV ULWWHQ VXEPLVVLRQ V SUD DW 7KHUH LV VLPSO QR UHDVRQ WKDW D SHUVRQ¶V SHUVRQDO ILQDQFLDO
LQIRUPDWLRQ PXVW EH VKDUHG LQ IURQW RI D FRXUWURRP IXOO RI SHRSOH 6XFK D SXEOLF DLULQJ FDQ OHDG SHRSOH WR
H[DJJHUDWH WKHLU HDUQLQJV IRU IHDU RI HPEDUUDVVPHQW EXW LQ GHURJDWLRQ RI WKH ULJKW WR FRXQVHO DQG WKH
DFFXUDF RI WKH LQIRUPDWLRQ DQG FHUWDLQO PHDQV SXEOLF GLVFORVXUH RI YHU SHUVRQDO LQIRUPDWLRQ

%UHQQDQ &HQWHU *XLGHOLQHV V SUD S

HH H J $%$ 6WDQGDUGV IRU &ULPLQDO -XVWLFH 3URYLGLQJ 'HIHQVH 6HUYLFHV 6WDQGDUG V SUD DW
:KHQ WKH HOLJLELOLW GHWHUPLQDWLRQ LV QRW PDGH E WKH FRXUW FRQILGHQWLDOLW VKRXOG EH PDLQWDLQHG

DQG WKH GHWHUPLQDWLRQV VKRXOG EH VXEMHFW WR UHYLH E D FRXUW DW WKH UHTXHVW RI D SHUVRQ IRXQG WR EH
LQHOLJLEOH DFFRUG 1/$'$ LGHOL HV IRU HJDO HIH VH VWHPV L WKH LWHG WDWHV V SUD

*XLGHOLQH 7KH ILQDQFLDO HOLJLELOLW RI D SHUVRQ IRU SXEOLFO SURYLGHG UHSUHVHQWDWLRQ VKRXOG EH PDGH

LQLWLDOO E WKH GHIHQGHU RIILFH RU DVVLJQHG FRXQVHO SURJUDP VXEMHFW WR UHYLH E D FRXUW XSRQ D ILQGLQJ RI
LQHOLJLELOLW DW WKH UHTXHVW RI VXFK SHUVRQ $Q LQIRUPDWLRQ RU VWDWHPHQWV XVHG IRU WKH GHWHUPLQDWLRQ

VKRXOG EH FRQVLGHUHG SULYLOHJHG XQGHU WKH DWWRUQH FOLHQW UHODWLRQVKLS %ODFN OHWWHU 6XPPDU RI
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UUHOO DUUL J 6HWWOHPHQW *HQHUDOO HOLJLELOLW VFUHHQLQJ VKDOO QRW EH FRQGXFWHG LQ RSHQ
FRXUW EXW LQVWHDG LQ D ORFDWLRQ WKDW DOOR V IRU D SULYDWH FRQYHUVDWLRQ LWK WKH DSSOLFDQW ,Q

OLPLWHG VLWXDWLRQV KHUH FRXUW IDFLOLWLHV DUH VXFK WKDW WKH FRXUWURRP LV WKH RQO ORFDWLRQ DYDLODEOH
WR VFUHHQ WKH DSSOLFDQW LQ D WLPHO PDQQHU WKH HOLJLELOLW VFUHHQLQJ PD EH FRQGXFWHG GXULQJ D

FRXUW SURFHHGLQJ EXW LQ D PDQQHU WKDW SUHVHUYHV WKH FRQILGHQWLDOLW RI WKH LQIRUPDWLRQ GLVFORVHG
IRU H[DPSOH DW D EHQFK FRQIHUHQFH $SSOLFDWLRQV DQG DQ RWKHU VXSSRUWLQJ LQIRUPDWLRQ RU

GRFXPHQWDWLRQ VKDOO QRW EH PDGH DYDLODEOH WR WKH RSSRVLQJ FRXQVHO RU WR DQ RWKHU SHUVRQV RU
HQWLWLHV IRU XVH LQ WKH FDVH DW LVVXH RU LQ RWKHU FDVHV 1RU VKDOO VXFK LQIRUPDWLRQ EH PDGH

DYDLODEOH WR SURVHFXWRUV RU RWKHU JRYHUQPHQWDO DJHQFLHV IRU LQYHVWLJDWLRQ RI IUDXG UHODWLQJ WR WKH
DSSOLFDWLRQ IRU DVVLJQHG FRXQVHO

)LQDOO KLOH FRXUWV DUH QRW UHTXLUHG WR FRQGXFW H[ SDUWH SURFHHGLQJV WR GHWHUPLQH DVVLJQHG

FRXQVHO HOLJLELOLW DQ GRFXPHQWDWLRQ VXEPLWWHG WR D FRXUW IRU GHWHUPLQDWLRQ RI HOLJLELOLW VKDOO
EH PDGH DV DQ H[ SDUWH VXEPLVVLRQ DQG RUGHUHG VHDOHG VR DV WR JXDUG DJDLQVW UHOHDVH WR WKH

SXEOLF

;,,, 7KH HOL LELOLW GHWHUPL DWLR SURFHVV VKDOO RW EH X GXO EXUGH VRPH RU R HURXV

� SSOLFD WV VKDOO RW EH UHTXLUHG WR DWWHVW X GHU SH DOW RI SHUMXU WR WKH WUXWK RI
WKH L IRUPDWLR SURYLGHG DV SDUW RI WKH HOL LELOLW GHWHUPL DWLR SURFHVV

% � SSOLFD WV VKDOO RW EH GH LHG DVVL PH W RI FRX VHO IRU PL RU RU L DGYHUWH W
HUURUV L WKH L IRUPDWLR GLVFORVHG GXUL WKH HOL LELOLW GHWHUPL DWLR SURFHVV

� SSOLFD WV VKDOO RW EH UHTXLUHG WR SURGXFH X GXO EXUGH VRPH GRFXPH WDWLR
WR YHULI WKH IL D FLDO L IRUPDWLR SURYLGHG RU VKDOO WKH EH GH LHG DVVL PH W
RI FRX VHO VROHO IRU WKH IDLOXUH WR SURGXFH GRFXPH WDWLR KHUH WKH KDYH
GHPR VWUDWHG D RRG IDLWK HIIRUW WR SURGXFH UHTXHVWHG GRFXPH WDWLR

� SSOLFD WV VKDOO RW EH UHTXLUHG WR GHPR VWUDWH WKDW WKH HUH X DEOH WR UHWDL
SULYDWH FRX VHO WR EH GHHPHG HOL LEOH IRU DVVL PH W RI FRX VHO

RPPH WDU

,W LV LPSRUWDQW WKDW WKH LQWHJULW RI WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV EH PDLQWDLQHG WR HQVXUH
WKDW FRXQVHO LV EHLQJ DVVLJQHG WR WKRVH KR FDQQRW DIIRUG WKH FRVWV RI HIIHFWLYH UHSUHVHQWDWLRQ

�
5HFRPPHQGDWLRQV DYDLODEOH DW

KWWS QODGD RUJ 'HIHQGHU 'HIHQGHUB6WDQGDUGV *XLGHOLQHVB)RUB/HJDOB'HIHQVHB6 VWHPV RQHVL[

HH UUHOO DUUL J 6HWWOHPHQW 9, % SURYLGLQJ WKDW FRQILGHQWLDOLW VKDOO EH PDLQWDLQHG IRU DOO
LQIRUPDWLRQ VXEPLWWHG IRU SXUSRVHV RI DVVHVVLQJ HOLJLELOLW

HH 3HRSOH Y .L J V SUD 0LVF G $ QRWLQJ WKDW WR PDLQWDLQ WKH FRQILGHQWLDOLW RI WKH
ILQDQFLDO LQIRUPDWLRQ WKH GHIHQGDQW SURYLGHG WKH SDUWLFXODUV RI KLV ILQDQFHV DUH QRW EHLQJ LQFOXGHG LQ WKLV
'HFLVLRQ WKH ILQDQFLDO VWDWHPHQW LWVHOI LOO EH PDLQWDLQHG LQ WKH FRXUW ILOH DQG LV KHUHLQ EHLQJ RUGHUHG WR

EH 6($/(' IURP SXEOLF YLH
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DQG QRW WR WKRVH KR FDQ HW WKH UHDOLW LV WKDW PRVW SHRSOH IDFLQJ FULPLQDO FKDUJHV RU
OLWLJDQWV LQ IDPLO FRXUW KR DSSO IRU SXEOLFO IXQGHG FRXQVHO DUH WRR SRRU WR SD WKH FRVWV RI

HIIHFWLYH UHSUHVHQWDWLRQ 7KHUHIRUH WKH JRDO RI D VHQVLEOH VFUHHQLQJ SURFHVV VKRXOG EH WR
VFUHHQ LQ PRVW GHIHQGDQWV DFFXUDWHO DQG HIILFLHQWO KLOH VFUHHQLQJ RXW WKH IH LQGLYLGXDOV KR

DUH QRW TXDOLILHG DOO LWKRXW VSHQGLQJ WRR PXFK PRQH

(OLJLELOLW GHWHUPLQDWLRQ SURFHGXUHV VKRXOG QRW EH SUHPLVHG RQ WKH DVVXPSWLRQ WKDW DSSOLFDQWV
LOO SURYLGH IDOVH RU PLVOHDGLQJ LQIRUPDWLRQ WR EH GHHPHG HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO

7KLV DVVXPSWLRQ LV EHOLHG E UHVHDUFK KLFK VKR V WKDW WKH YDVW PDMRULW RI DSSOLFDQWV LQ
FULPLQDO FDVHV SURYLGH DFFXUDWH LQIRUPDWLRQ GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV 7KH IH

GHIHQGDQWV KR PLVVWDWH WKHLU ILQDQFHV WHQG WR RYHUVWDWH WKHLU UHVRXUFHV GLPLQLVKLQJ UDWKHU WKDQ
HQKDQFLQJ WKHLU FKDQFHV RI EHLQJ IRXQG HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO )RU WKDW DQG RWKHU

UHDVRQV LW LV QRW QHFHVVDU WR UHTXLUH DSSOLFDQWV WR DIILUP XQGHU SHQDOW RI SHUMXU WKDW WKH
LQIRUPDWLRQ WKH SURYLGH LV DFFXUDWH 'RLQJ VR GRHV QRW HQKDQFH WKH DFFXUDF RI WKH

LQIRUPDWLRQ SURYLGHG EXW LQVWHDG FKLOOV WKH H[HUFLVH RI DSSOLFDQWV¶ ULJKW WR DVVLJQHG FRXQVHO 1RU
VKRXOG DSSOLFDQWV EH SHQDOL]HG IRU PLQRU RU LQDGYHUWHQW HUURUV LQ UHSRUWLQJ WKHLU ILQDQFLDO

UHVRXUFHV $V DV VWDWHG GXULQJ ,/6¶ SXEOLF KHDULQJV ,I GHIHQGDQWV IHDU SURVHFXWLRQ EDVHG RQ
XQLQWHQWLRQDO RU PLQRU HUURUV WKH PD RSW WR IRUHJR WKH VFUHHQLQJ DQG IDLO WR DYDLO WKHPVHOYHV

�
HH H J %UHQQDQ &HQWHU *XLGHOLQHV V SUD S :LWKRXW IDLU VWDQGDUGV IRU DVVHVVLQJ HOLJLELOLW

VRPH SHRSOH KR WUXO FDQQRW DIIRUG FRXQVHO LWKRXW XQGXH KDUGVKLS DUH WXUQHG D D 2Q WKH RWKHU

KDQG VRPH LQGLYLGXDOV UHFHLYH FRXQVHO KR VKRXOG QRW ,Q WKHVH WLPHV RI ILVFDO DXVWHULW HYHU GROODU
VSHQW UHSUHVHQWLQJ VRPHRQH KR FDQ DIIRUG WR SD IRU FRXQVHO UREV UHVRXUFH SRRU LQGLJHQW GHIHQVH
V VWHPV RI PRQH WKDW FRXOG EH EHWWHU VSHQW UHSUHVHQWLQJ SHRSOH KR DUH WUXO LQ QHHG

HH H J %UHQQDQ &HQWHU *XLGHOLQHV LG DW 7KH LQIRUPDWLRQ FROOHFWHG E ,/6 DV D UHVXOW RI RXU

VXUYH V DQG HOLJLELOLW GHWHUPLQDWLRQ KHDULQJV UHYHDOV WKDW WKH YDVW PDMRULW RI SHRSOH KR DSSO IRU
DVVLJQHG FRXQVHO DUH IRXQG WR EH HOLJLEOH

,G VHH DOVR $%$ 6WDQGDUGV 3URYLGLQJ 'HIHQVH 6HUYLFHV V SUD 6WDQGDUG UHFRPPHQGLQJ

WKH XVH RI D TXHVWLRQQDLUH WR GHWHUPLQH WKH QDWXUH DQG H[WHQW RI WKH ILQDQFLDO UHVRXUFHV DYDLODEOH IRU
REWDLQLQJ UHSUHVHQWDWLRQ DQG H[SODLQLQJ LQ WKH DFFRPSDQ LQJ &RPPH WDU S WKDW W KH XVH RI D

TXHVWLRQQDLUH IDFLOLWDWHV UDSLG GHWHUPLQDWLRQV RI HOLJLELOLW DQG LQ WKH HYHQW WKDW HOLJLELOLW LV GHQLHG
SURYLGHV D UHFRUG WKDW FDQ EH UHYLH HG E WKH WULDO FRXUW

HH (OL]DEHWK 1HHO $ODQ 7RPSNLQV (YDO DWL J &R UW 3URFHVVHV IRU HWHUPL L J , GLJH F

&RXUW 5HYLH 7KHVH ILQGLQJV LQGLFDWH WKDW LQ D W SLFDO PRQWK RI GHIHQGDQWV SURYLGHG
LQDFFXUDWH RU IDOVH LQIRUPDWLRQ WR WKH FRXUW 2I WKRVH SURYLGLQJ LQDFFXUDWH LQIRUPDWLRQ KR HYHU RQO

RQH SHUVRQ LQ JDYH LQIRUPDWLRQ WKDW FRXOG KDYH SRVVLEO LQFUHDVHG WKHLU FKDQFHV RI UHFHLYLQJ SXEOLF
GHIHQGHU VHUYLFHV ,Q IDFW WKH LQDFFXUDWH LQIRUPDWLRQ PD KDYH QRW HYHQ EHHQ VXFK WKDW LW RXOG KDYH
PDGH D GLIIHUHQFH LQ HOLJLELOLW 7KHVH ILQGLQJV DUH FRQVLVWHQW LWK KDW VHYHUDO LQWHUYLH HHV WROG XV
'HIHQGDQWV DUH DV OLNHO WR OLH WR PDNH WKHPVHOYHV VHHP PRUH ILQDQFLDOO VHFXUH WKDQ WKH IDFWV RXOG

LQGLFDWH

0DQ VWDWHV DQG FRXQWLHV GR QRW UHTXLUH DVVLJQHG FRXQVHO DSSOLFDQWV WR VXEPLW V RUQ DSSOLFDWLRQV
HH / QQ /DQJWRQ DQG 'RQDOG )DUROH -U UHD RI - VWLFH WDWLVWLFV SHFLDO 5HSRUW WDWH 3 EOLF

HIH GHU 3URJUDPV S ILQGLQJ WKDW RQH WKLUG RI VWDWHV LWK VWDWH LGH DVVLJQHG FRXQVHO
HOLJLELOLW FULWHULD GR QRW UHTXLUH V RUQ DSSOLFDWLRQV IRU DVVLJQHG FRXQVHO )DUROH DQG /DQJWRQ UHD RI

- VWLFH WDWLVWLFV SHFLDO 5HSRUW &R W EDVHG D G RFDO 3 EOLF HIH GHU 2IILFHV S
ILQGLQJ WKDW DERXW RI FRXQW EDVHG RU ORFDO SXEOLF GHIHQGHU RIILFHV GR QRW UHTXLUH V RUQ

DSSOLFDWLRQV IRU DVVLJQHG FRXQVHO
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RI WKHLU ULJKW WR FRXQVHO ,Q WKH HQG R YHU]HDORXV HQIRUFHPHQW LV XQOLNHO WR UHVXOW LQ
VLJQLILFDQW FRVW VDYLQJV IRU MXULVGLFWLRQV

6LPLODUO DSSOLFDQWV VKRXOG QRW EH UHTXLUHG WR SURYLGH YROXPLQRXV RU KDUG WR REWDLQ

GRFXPHQWDWLRQ WR YHULI WKH ILQDQFLDO LQIRUPDWLRQ WKH GLVFORVH DV GRLQJ VR DOVR KDV D FKLOOLQJ
HIIHFW RQ WKH H[HUFLVH RI WKH ULJKW WR DVVLJQPHQW RI FRXQVHO 3URFHVVHV WKDW DUH QHHGOHVVO

EXUGHQVRPH DQG WLPH FRQVXPLQJ LQFUHDVH WKH DGPLQLVWUDWLYH FRVWV RI WKH HOLJLELOLW
GHWHUPLQDWLRQ SURFHVV DQG GHOD WKH DSSRLQWPHQW RI FRXQVHO EXW GR QRW UHVXOW LQ VLJQLILFDQW FRVW

VDYLQJV WR WKH FRXQW RU VWDWH )RU WKDW UHDVRQ LQ D UHSRUW WKH 1DWLRQDO ,QVWLWXWH RI -XVWLFH
DGYLVHG WKDW WKH ILQDQFLDO LQIRUPDWLRQ GLVFORVHG GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV EH

YHULILHG RQO KHQ WKHUH LV PLVVLQJ LQIRUPDWLRQ RU OHJLWLPDWH JURXQGV WR EHOLHYH WKDW WKH
DSSOLFDQW KDV SURYLGHG LQDFFXUDWH LQIRUPDWLRQ 2I FRXUVH DV LV VWDWHG LQ WKH &RPPHQWDU WR

6WDQGDUG ;9 KHQ WKH DVVLJQPHQW RI FRXQVHO LV EDVHG RQ LQWHQWLRQDO PLVUHSUHVHQWDWLRQ WKH
FRXUW KDV WKH LQKHUHQW DXWKRULW WR UH YLVLW WKH DVVLJQHG FRXQVHO HOLJLELOLW GHWHUPLQDWLRQ

)LQDOO HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO VKRXOG QRW EH FRQWLQJHQW XSRQ DSSOLFDQWV KDYLQJ WR

SURYLGH HYLGHQFH WKDW WKH KDYH UHSHDWHGO VRXJKW DQG IDLOHG WR UHWDLQ FRXQVHO EHFDXVH RI WKHLU
OLPLWHG ILQDQFLDO UHVRXUFHV

;, 7KH GHWHUPL DWLR WKDW DSSOLFD WV DUH L HOL LEOH IRU DVVL PH W RI FRX VHO VKDOO EH
L ULWL D G VKDOO H SODL WKH UHDVR V IRU WKH L HOL LELOLW GHWHUPL DWLR
SSOLFD WV VKDOO EH SURYLGHG D RSSRUWX LW WR UHTXHVW UHFR VLGHUDWLR RI WKLV

GHWHUPL DWLR RU DSSHDO LW RU ERWK

�
1HYLQV ULWWHQ VXEPLVVLRQ V SUD DW VHH 1 6'$ WDWHPH W R WKH &ULWHULD D G 3URFHG UHV

IRU HWHUPL L J (OLJLELOLW L 1H RUN WDWH 1 6'$ 6WDWHPHQW V SUD DW %UHQQDQ &HQWHU
*XLGHOLQHV V SUD DW 1RU VKRXOG MXULVGLFWLRQV LPSRVH KDUVK SXQLVKPHQW RQ GHIHQGDQWV IRU
XQLQWHQWLRQDO RU PLQRU HUURUV LQ GHVFULELQJ WKHLU LQFRPH DQG DVVHWV 7KH SUREOHPV WKDW VWHP IURP

QHHGOHVVO EXUGHQVRPH GRFXPHQWDWLRQ UHTXLUHPHQWV DQG UHTXLULQJ DSSOLFDQWV WR V HDU RU DWWHVW WR WKH
LQIRUPDWLRQ GLVFORVHG HUH GLVFXVVHG GXULQJ ,/6¶ SXEOLF KHDULQJV HH HWHUPL L J (OLJLELOLW IRU

VVLJ PH W RI &R VHO L 1H RUN W G RI & UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V

IRU ,PSURYHPH W ,, & '

%UHQQDQ &HQWHU *XLGHOLQHV V SUD DW

%UHQQDQ &HQWHU *XLGHOLQHV V SUD DW -XULVGLFWLRQV VKRXOG DYRLG LPSRVLQJ UHTXLUHPHQWV WKDW
GLVFRXUDJH TXDOLILHG LQGLYLGXDOV IURP H[HUFLVLQJ WKHLU ULJKW WR FRXQVHO 7KH UHTXLUHPHQWV LPSRVHG RQ
DSSOLFDQWV GXULQJ WKH HOLJLELOLW GHWHUPLQDWLRQ SURFHVV VKRXOG QHYHU EH XVHG WR UHGXFH WKH QXPEHU RI
GHIHQGDQWV KR DSSO IRU DVVLJQHG FRXQVHO HH 1 6'$ 6WDWHPHQW V SUD SS /HQJWK DQG

RQHURXV HOLJLELOLW SUDFWLFHV KLFK LQ RWKHU FRQWH[WV GHULYH WKHLU DELOLW IRU JRYHUQPHQWDO VDYLQJV¶ E
GLVFRXUDJLQJ DSSOLFDQWV VHHNLQJ VHUYLFHV DUH KROO LQDSSURSULDWH LQ WKH FRQWH[W RI WKH ULJKW WR FRXQVHO DV
WKH FDQ GHOD DSSRLQWPHQW DQG WKHUHIRUH LQWHUIHUH LWK SURPSW LQYHVWLJDWLRQ HDUO LWQHVV ORFDWLRQ DQG

FULPH VFHQH SUHVHUYDWLRQ LQWHUQDO IRRWQRWH RPLWWHG

1DWLRQDO ,QVWLWXWH RI -XVWLFH 1,- &R WDL L J WKH &RVWV RI , GLJH W HIH VH 3URJUDPV (OLJLELOLW

FUHH L J D G &RVW 5HFRYHU 3URFHG UHV V SUD DW 6HSWHPEHU ,Q JHQHUDO LW RXOG VHHP WR
EH DVWHIXO RI VFDUFH UHVRXUFHV DQG XQQHFHVVDULO GLODWRU WR YHULI DOO GHIHQGDQWV¶ LQIRUPDWLRQ LQ HYHU

FDVH R HYHU VFUHHQHUV VKRXOG EH WUDLQHG WR DWFK IRU XQXVXDO RU PLVVLQJ LQIRUPDWLRQ

HH %UHQQDQ &HQWHU *XLGHOLQHV V SUD DW
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� FUHH L H WLWLHV VKDOO SURPSWO L IRUP DSSOLFD WV RI WKHLU HOL LELOLW
UHFRPPH GDWLR ,I WKHLU UHFRPPH GDWLR LV WKDW WKH DSSOLFD W EH GH LHG
DVVL PH W RI FRX VHO WKH VKDOO SURYLGH WKH UHDVR IRU WKH GH LDO L ULWL
DOR LWK ULWWH RWLFH WKDW WKH DSSOLFD W FD DVN WKH VFUHH L H WLW WR
UHFR VLGHU RU FD DSSHDO WR WKH FRXUW RU ERWK

% � ,I D FRXUW GHWHUPL HV WKDW D DSSOLFD W LV L HOL LEOH IRU DVVL PH W RI FRX VHO WKH
FRXUW VKDOO L IRUP WKH DSSOLFD W RI WKLV GHFLVLR L ULWL LWK D H SOD DWLR DV
WR WKH UHDVR IRU WKH GH LDO 7KH FRXUW VKDOO DOVR H WHUWDL D DSSOLFD W V UHTXHVW
WR UHFR VLGHU D GHFLVLR WKDW WKH DSSOLFD W LV L HOL LEOH IRU DVVL PH W RI FRX VHO

RPPH WDU

:ULWWHQ QRWLFH DQG H[SODQDWLRQ RI D GHQLDO RI DVVLJQPHQW RI FRXQVHO DV HOO DV WKH ULJKW WR DVN
WKDW D GHQLDO EH UHFRQVLGHUHG RU DSSHDOHG DUH IXQGDPHQWDO WR WKH IDLUQHVV DQG WUDQVSDUHQF RI WKH

HOLJLELOLW GHWHUPLQDWLRQ SURFHVV :ULWWHQ GHQLDOV HQVXUH FOHDU FRPPXQLFDWLRQ DQG SURYLGH D
UHFRUG RI DOO LQHOLJLELOLW GHWHUPLQDWLRQV DQG WKH UHDVRQV IRU WKHVH GHWHUPLQDWLRQV :ULWWHQ

GHFLVLRQV PD DOVR HQKDQFH DQ DSSOLFDQW¶V DFFHSWDQFH RI WKH GHQLDO SDUWLFXODUO KHUH LW LV FOHDU
WKDW WKH GHQLDO LV FRQVLVWHQW LWK WKHVH 6WDQGDUGV 5HFRQVLGHUDWLRQ DQG DSSHDO SURFHVVHV SURYLGH D

PHFKDQLVP E KLFK WR UHYLH HOLJLELOLW GHQLDOV WR HQVXUH WKDW VXFK GHQLDO LV FRQVLVWHQW LWK
WKHVH 6WDQGDUGV

% UHFRQVLGHUDWLRQ H PHDQ DQ LQIRUPDO SURFHVV E KLFK DQ DSSOLFDQW FDQ DVN D VFUHHQLQJ

HQWLW WR UHFRQVLGHU D UHFRPPHQGDWLRQ WKDW DVVLJQPHQW RI FRXQVHO EH GHQLHG 7KLV FDQ EH GRQH LQ
ULWLQJ RU RUDOO LQ SHUVRQ RU E WHOHSKRQH 7KLV UHFRQVLGHUDWLRQ SURFHVV LV DFFHVVLEOH WR

DSSOLFDQWV EHFDXVH LW LV QRW QHHGOHVVO IRUPDO ,W RIIHUV DSSOLFDQWV DQ RSSRUWXQLW WR SURYLGH WKH
VFUHHQLQJ HQWLW LWK PRUH LQIRUPDWLRQ LQFOXGLQJ D EHWWHU H[SODQDWLRQ RI WKHLU ILQDQFLDO VLWXDWLRQ

RU EHWWHU GRFXPHQWDWLRQ 'XULQJ WKH ,/6 SXEOLF KHDULQJV PDQ SURYLGHUV LQYROYHG LQ VFUHHQLQJ
IRU HOLJLELOLW WHVWLILHG WKDW WKH RIWHQ UHFRQVLGHU HOLJLELOLW UHFRPPHQGDWLRQV LI DVNHG WR GR VR

DQG LW LV QRW XQXVXDO IRU WKHP WR FKDQJH WKHLU PLQGV DERXW UHFRPPHQGLQJ WKDW DQ DSSOLFDQW EH
GHHPHG LQHOLJLEOH IRU DVVLJQPHQW RI FRXQVHO R HYHU KLOH SURYLGHUV DUH LOOLQJ WR UHFRQVLGHU

QRW DOO SURYLGHUV DUH QRWLI LQJ DSSOLFDQWV LQ ULWLQJ WKDW WKH LOO UHFRQVLGHU GHQLDO
UHFRPPHQGDWLRQV QRU DUH DOO SURYLGHUV UHJXODUO LQIRUPLQJ DSSOLFDQWV LQ ULWLQJ RI WKH UHDVRQV

WKH DUH UHFRPPHQGLQJ WKDW DVVLJQHG FRXQVHO EH GHQLHG

6LPLODUO SURYLGHUV LQYROYHG LQ HOLJLELOLW GHWHUPLQDWLRQ VFUHHQLQJV WROG XV WKDW DSSOLFDQWV RIWHQ
DSSHDO VXFK UHFRPPHQGDWLRQV WR WKH FRXUW DQG WKDW LW LV QRW XQXVXDO IRU WULDO FRXUWV WR GLVDJUHH

LWK KDW WKH SURYLGHU KDV UHFRPPHQGHG R HYHU DV LWK UHFRQVLGHUDWLRQV QRW DOO SURYLGHUV
DUH UHJXODUO QRWLI LQJ DSSOLFDQWV WKDW WKH FDQ DSSHDO D VFUHHQLQJ HQWLW ¶V UHFRPPHQGDWLRQ WR

WKH FRXUW

�
)RU DQ RYHUYLH RI FXUUHQW SUDFWLFHV DPRQJVW SURYLGHUV VHH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI

&R VHO L 1H RUN W G RI & UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU

,PSURYHPH W ,, )
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$FFRUGLQJO DQ HQWLW LQYROYHG LQ VFUHHQLQJ IRU DVVLJQHG FRXQVHO HOLJLELOLW VKDOO SURYLGH
DSSOLFDQWV LWK ULWWHQ QRWLFH RI D GHWHUPLQDWLRQ WR UHFRPPHQG WKDW HOLJLELOLW EH GHQLHG 7KH

QRWLFH VKDOO FRQWDLQ UHDVRQV IRU WKH UHFRPPHQGDWLRQ $ 6DPSOH 1RWLFH RI (OLJLELOLW
5HFRPPHQGDWLRQ LV LQFOXGHG LQ $SSHQGL[ ( (QWLWLHV LQYROYHG LQ VFUHHQLQJ VKDOO DOVR QRWLI WKH

DSSOLFDQW WKDW VKH RU KH KDV WKH ULJKW WR UHTXHVW WKDW WKH VFUHHQLQJ HQWLW UHFRQVLGHU WKH GHQLDO
UHFRPPHQGDWLRQ RU WR DSSHDO WKH GHQLDO UHFRPPHQGDWLRQ WR WKH FRXUW $SSOLFDQWV VKDOO EH WROG

WKDW WKH FDQ GR ERWK DVN IRU UHFRQVLGHUDWLRQ DQG LI VWLOO GHQLHG WKHQ DSSHDO WR WKH FRXUW RU
WKH FDQ DSSHDO GLUHFWO WR WKH FRXUW LWKRXW ILUVW DVNLQJ WKH VFUHHQLQJ HQWLW WR UHFRQVLGHU 7KLV

QRWLFH VKDOO XVH ODQJXDJH WKDW LV HDV WR XQGHUVWDQG DQG VKDOO EH SURYLGHG LQ WKH DSSOLFDQW¶V
SULPDU ODQJXDJH $ 6DPSOH 1RWLFH RI 5LJKW WR 6HHN 5HYLH LV LQFOXGHG LQ $SSHQGL[ )

5HFRQVLGHUDWLRQ UHTXHVWV DQG DSSHDOV VKDOO EH UHVROYHG LQ D WLPHO IDVKLRQ QR PRUH WKDQ
KRXUV WR JXDUG DJDLQVW GHOD LQ WKH DVVLJQPHQW RI FRXQVHO ,I GHOD LQ UHVROYLQJ WKH UHTXHVW IRU

UHFRQVLGHUDWLRQ RU DSSHDO LV XQDYRLGDEOH FRXQVHO VKDOO EH DSSRLQWHG SURYLVLRQDOO LQ DFFRUGDQFH
LWK 6WDQGDUG ,,,

$ GHFLVLRQ E D FRXUW WKDW DQ DSSOLFDQW LV QRW HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO VKDOO DOVR EH

SURYLGHG WR WKH DSSOLFDQW LQ ULWLQJ LWK DQ H[SODQDWLRQ DV WR WKH UHDVRQ IRU WKH GHQLDO $V
SUHYLRXVO VWDWHG ULWWHQ GHFLVLRQV HQVXUH FOHDU FRPPXQLFDWLRQ WKH DUH DOVR OLNHO WR HQKDQFH

WKH DSSOLFDQW¶V DFFHSWDQFH RI WKH GHQLDO WKHUHE GLPLQLVKLQJ WKH OLNHOLKRRG WKDW WKH DSSOLFDQW LOO
VHHN WR FKDOOHQJH WKH GHQLDO 7KLV ULWWHQ GHFLVLRQ VKDOO DOVR EH LQ WKH DSSOLFDQW¶V SULPDU

ODQJXDJH 6DPSOH 1RWLFH RI -XGJH¶V ,QHOLJLELOLW 'HFLVLRQ LV LQFOXGHG LQ $SSHQGL[ *

&XUUHQWO WKHUH LV QR PHFKDQLVP E KLFK DQ DSSOLFDQW PD VHHN WR LPPHGLDWHO DSSHDO D
MXGJH¶V GHFLVLRQ GHQ LQJ HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO 1DWLRQDO VWDQGDUGV KR HYHU

VWDWH WKDW D SURFHVV IRU DSSHDOLQJ D MXGLFLDO GHQLDO RI HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO VKRXOG
EH PDGH DYDLODEOH $FFRUGLQJO ,/6 XUJHV WKDW FRQVLGHUDWLRQ EH JLYHQ WR HQDFWLQJ UHJXODWLRQV

RU OHJLVODWLRQ WKDW RXOG DXWKRUL]H DQ DGPLQLVWUDWLYH DSSHDO SURFHVV RU DQ LQWHUORFXWRU DSSHDO RI
D MXGJH¶V GHFLVLRQ GHQ LQJ HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO

; GHWHUPL DWLR WKDW D SHUVR LV HOL LEOH IRU DVVL PH W RI FRX VHO PD EH UH
H DPL HG R O L DFFRUGD FH LWK RX W /D G KLFK VKDOO R O EH XVHG
DIWHU D DVVL PH W RI FRX VHO KDV EHH PDGH D G R O LI SURPSWHG E DVVL HG
FRX VHO DV WKHUHL SURYLGHG RX VHO VKDOO RW EH DVVL HG FR WL H W XSR D

�
2UDO GHFLVLRQV GR QRW KDYH VLPLODU EHQHILWV EHFDXVH WKH GR QRW SURYLGH DQ DSSOLFDQW WKH VDPH

RSSRUWXQLW WR UHYLH WKH GHFLVLRQ DQG GLVFHUQ LI LW DFFRUGV LWK WKHVH FULWHULD DQG SURFHGXUHV

,I FRQYLFWHG WKH SHUVRQ FDQ UDLVH WKH LVVXH RI WKH MXGJH¶V GHQLDO RI DVVLJQPHQW RI FRXQVHO RQ DQ DSSHDO
RI WKH XQGHUO LQJ FRQYLFWLRQ

HH 1/$'$ *XLGHOLQHV IRU /HJDO 'HIHQVH 6 VWHPV LQ WKH 8QLWHG 6WDWHV V SUD *XLGHOLQH

$ GHFLVLRQ RI LQHOLJLELOLW KLFK LV DIILUPHG E D MXGJH VKRXOG EH UHYLH DEOH E DQ H[SHGLWHG
LQWHUORFXWRU DSSHDO %ODFN /HWWHU 6XPPDU RI 5HFRPPHQGDWLRQV DYDLODEOH DW

QODGD RUJ '06 'RFXPHQWV EODFNOHWWHU GRF HH DOVR HWHUPL L J (OLJLELOLW IRU

SSRL WHG &R VHO L 1H RUN WDWH 1 6'$ UHSRUW V SUD S 3URYLVLRQ RI DQ DSSHOODWH

UHYLH SURFHVV FRQGXFWHG E WKH MXGLFLDU LV FRQVLVWHQW LWK WKH LQKHUHQW UHVSRQVLELOLW RI WKH FRXUWV WR
LQVXUH SURSHU DSSRLQWPHQW RI FRXQVHO 9W 6WDW $QQ F SURYLGLQJ WKDW D WULDO FRXUW¶V
GHWHUPLQDWLRQ WKDW D GHIHQGDQW LV QRW ILQDQFLDOO HOLJLEOH IRU DVVLJQPHQW RI FRXQVHO PD EH DSSHDOHG WR D

VLQJOH MXVWLFH RI 9HUPRQW¶V 6XSUHPH &RXUW
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UHTXLUHPH W WKDW WKH SHUVR PDNH SDUWLDO SD PH WV WR WKH SURYLGHU RI PD GDWHG
UHSUHVH WDWLR RU WR WKH FRX W

RPPH WDU

$V VWDWHG LQ WKH FRPPHQWDU WR 6WDQGDUG ;,,, LW LV LPSRUWDQW WR PDLQWDLQ WKH LQWHJULW RI WKH
HOLJLELOLW GHWHUPLQDWLRQ SURFHVV WR HQVXUH WKDW FRXQVHO LV EHLQJ DVVLJQHG WR WKRVH KR FDQQRW

DIIRUG WKH FRVWV RI HIIHFWLYH UHSUHVHQWDWLRQ DQG QRW WR WKRVH KR FDQ 7KXV WKHUH PD EH WLPHV
KHQ D FKDQJH LQ WKH ILQDQFLDO FLUFXPVWDQFHV RI WKH SHUVRQ UHFHLYLQJ PDQGDWHG UHSUHVHQWDWLRQ

DUUDQWV D UH H[DPLQDWLRQ RI WKH FRQWLQXHG DVVLJQPHQW RI FRXQVHO R HYHU WKH HOLJLELOLW
GHWHUPLQDWLRQ VKRXOG EH UH H[DPLQHG RQO KHQ WKHUH LV FRQFUHWH HYLGHQFH WKDW WKH ILQDQFLDO

FLUFXPVWDQFHV RI WKH SHUVRQ UHFHLYLQJ PDQGDWHG UHSUHVHQWDWLRQ KDYH VXEVWDQWLDOO FKDQJHG VXFK
WKDW WKH SHUVRQ LV QR DEOH WR DIIRUG WKH FRVWV RI TXDOLILHG FRXQVHO DQG WKH H[SHQVHV QHFHVVDU IRU

HIIHFWLYH UHSUHVHQWDWLRQ

1H RUN &RXQW /D G VHWV IRUWK D YHU OLPLWHG SURFHVV IRU WKH UH H[DPLQDWLRQ RI
HOLJLELOLW IRU DVVLJQPHQW RI FRXQVHO &RXQW /D G DSSOLHV RQO DIWHU D SHUVRQ KDV EHHQ

GHHPHG HOLJLEOH IRU DVVLJQHG FRXQVHO DQG QRW DV SDUW RI WKH LQLWLDO DSSRLQWPHQW SURFHVV 2QFH
FRXQVHO LV DSSRLQWHG LI D PDQGDWHG SURYLGHU OHDUQV WKDW WKH SHUVRQ LV ILQDQFLDOO DEOH WR REWDLQ

FRXQVHO RU PDNH SDUWLDO SD PHQWV IRU UHSUHVHQWDWLRQ WKH PDQGDWHG SURYLGHU PD UHSRUW WKLV IDFW
WR WKH FRXUW DQG WKH FRXUW PD WKHQ WHUPLQDWH WKH DVVLJQPHQW RI FRXQVHO RU DXWKRUL]H SDUWLDO

SD PHQW WR WKH PDQGDWHG SURYLGHU 7KH FRXUW FDQ GR VR RQO DIWHU FRQGXFWLQJ D GHWDLOHG LQTXLU
LQWR WKH SHUVRQ¶V ILQDQFLDO VLWXDWLRQ WR GHWHUPLQH LI KH RU VKH FDQ SD DOO RU SDUW RI WKH FRVWV RI

UHSUHVHQWDWLRQ 2QO DIWHU D ILQGLQJ WKDW WKH SHUVRQ LV DEOH WR DIIRUG FRXQVHO PD WKH FRXUW
WHUPLQDWH WKH DVVLJQPHQW RU RUGHU UHLPEXUVHPHQW WR WKH PDQGDWHG SURYLGHU

1RWDEO XQGHU &RXQW /D G WKH DXWKRULW WR RUGHU SDUWLDO SD PHQW H[LVWV RQO DIWHU D

SHUVRQ KDV EHHQ GHWHUPLQHG HOLJLEOH IRU DVVLJQHG FRXQVHO DQG RQO DIWHU WKH DVVLJQHG DWWRUQH
QRWLILHV WKH FRXUW WKDW WKH SHUVRQ PD EH DEOH WR SD IRU FRXQVHO 7KH OD GRHV QRW DXWKRUL]H

FRXUWV WR V D VSR WH WHUPLQDWH WKH DVVLJQPHQW RI FRXQVHO RU RUGHU SHUVRQV WR PDNH SDUWLDO

�
:KLOH H UHFRJQL]H WKDW WKH ODQJXDJH RI &RXQW /D G VSHDNV LQ WHUPV RI GHIHQGDQW H QRWH

DOVR WKDW WKHUH DUH VRPH FRXUW GHFLVLRQV LQ KLFK WKH VWDWXWH KDV EHHQ LQWHUSUHWHG DV DSSO LQJ WR )DPLO
/D PDWWHUV HH H J 0DWWHU RI &KHUUH] Y D]R $ ' G QG 'HSW FLWLQJ &RXQW /D

G DQG DIILUPLQJ WKH )DPLO &RXUW¶V RUGHU GHQ LQJ WKH IDWKHU¶V REMHFWLRQ WR WKH 6XSSRUW 0DJLVWUDWH¶V
GHWHUPLQDWLRQ WKDW KH KDG WKH ILQDQFLDO DELOLW WR SD WKH HQWLUH FRVW RI WKH UHSUHVHQWDWLRQ SURYLGHG WR KLP

E DVVLJQHG FRXQVHO HH DOVR EDGL Y EDGL 0LVF G 6XS &W .LQJV &RXQW
&RKH Y &RKH 0LVF G 6XS &W 1DVVDX &RXQW
�

7KH XVH RI WKH RUG PD LQ &RXQW /D G LQVWHDG RI WKH PDQGDWRU VKDOO LV LQWHQWLRQDO

DQG LV FRPSDWLEOH LWK GHIHQVH FRXQVHO¶V HWKLFDO UHVSRQVLELOLW WR PDLQWDLQ WKH FRQILGHQFHV RI WKHLU
FOLHQWV 6SHFLILFDOO WKH 1H RUN 6WDWH 5XOHV RI 3URIHVVLRQDO &RQGXFW SURKLELW DWWRUQH V IURP UHYHDOLQJ

WKHLU FOLHQWV¶ FRQILGHQWLDO LQIRUPDWLRQ KLFK LQFOXGHV D FOLHQW¶V ILQDQFLDO LQIRUPDWLRQ XQOHVV WKH FOLHQW
FRQVHQWV RU VRPH RWKHU H[FHSWLRQ H[LVWV XQGHU WKH 5XOHV HH 1 &55 5XOH D DQG

E

HH 3HRSOH Y L FRO $ ' G QG 'HSW UHYHUVLQJ WKH GHIHQGDQW¶V FRQYLFWLRQ KHUH
WKH WULDO FRXUW KDG UHOLHYHG WKH DVVLJQHG FRXQVHO LWKRXW FRQGXFWLQJ D GHWDLOHG LQTXLU LQWR WKH GHIHQGDQW¶V
LQFRPH ILQDQFLDO REOLJDWLRQV DQG RWKHU UHOHYDQW HFRQRPLF LQIRUPDWLRQ
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SD PHQWV IRU WKHLU UHSUHVHQWDWLRQ 0RUHRYHU &RXQW /D G GRHV QRW DXWKRUL]H FRXUWV WR
DVVLJQ FRXQVHO FRQWLQJHQW XSRQ WKH SHUVRQ SD LQJ WKH SDUWLDO FRVWV RI UHSUHVHQWDWLRQ 7KXV

FRXQVHO VKRXOG QRW EH DVVLJQHG VLPXOWDQHRXVO LWK WKH LVVXDQFH RI DQ RUGHU XQGHU &RXQW /D
G UHTXLULQJ WKH SHUVRQ WR SDUWLDOO SD WKH FRVWV RI UHSUHVHQWDWLRQ

&RXQW /D G GRHV QRW FRQVWUDLQ MXGJHV IURP DFWLQJ XSRQ OHDUQLQJ WKDW DQ DSSOLFDQW KDV

LQWHQWLRQDOO PLVUHSUHVHQWHG KLV RU KHU ILQDQFLDO VLWXDWLRQ WR REWDLQ IUHH FRXQVHO :KHQ WKH
DVVLJQPHQW RI FRXQVHO LV EDVHG RQ LQWHQWLRQDO PLVUHSUHVHQWDWLRQ WKH FRXUW KDV WKH LQKHUHQW

DXWKRULW WR UH YLVLW WKH DVVLJQHG FRXQVHO HOLJLELOLW GHWHUPLQDWLRQ

; , URFHGXUH UH DUGL GDWD PDL WH D FH

� DWD VKDOO EH PDL WDL HG UH DUGL WKH
L � XPEHU RI DSSOLFD WV KR DSSO IRU DVVL PH W RI FRX VHO
LL � XPEHU RI DSSOLFD WV IRX G HOL LEOH
LLL � XPEHU RI DSSOLFD WV IRX G L HOL LEOH D G WKH UHDVR V IRU WKH L HOL LELOLW

GHWHUPL DWLR
LY � XPEHU RI UHFR VLGHUDWLR V D G DSSHDOV UHTXHVWHG
Y � UHVXOWV RI WKHVH UHFR VLGHUDWLR V D G DSSHDOV
YL � XPEHU RI UHSRUWV PDGH SXUVXD W WR RX W /D G UH DUGL WKH

DVVL PH W RI FRX VHO D G
YLL � XPEHU RI RUGHUV LVVXHG IRU SDUWLDO SD PH W RU WHUPL DWLR RI WKH

DVVL PH W RI FRX VHO X GHU RX W /D G

% � 7R H VXUH WKH FR ILGH WLDOLW RI L IRUPDWLR VXEPLWWHG GXUL WKH HOL LELOLW
GHWHUPL DWLR SURFHVV WKH GDWD VKDOO EH PDGH DYDLODEOH L D UH DWH IRUP R O
PHD L WKDW R L GLYLGXDO DSSOLFD W FD EH LGH WLILHG L WKH GDWD LWVHOI

RPPH WDU

$V VWDWHG LQ WKH FRPPHQWDU WR 6WDQGDUG ; DGKHUHQFH WR WKHVH VWDQGDUGV LOO HQVXUH HTXLWDEOH

HIILFLHQW DQG IDLU LPSOHPHQWDWLRQ RI WKH ULJKW WR FRXQVHO DFURVV 1H RUN DQG LOO HQKDQFH

�
0DWWHU RI HJDO LG RFLHW RI 1DVVD &R W 1 Y DPH JD $ ' G QG 'HSW

KROGLQJ WKDW RQFH D GHIHQGDQW KDV EHHQ DVVLJQHG FRXQVHO WKDW DVVLJQPHQW FRXOG EH WHUPLQDWHG IRU
UHDVRQV RI QRQLQGLJHQF DW WKH LQVWDQFH RI FRXQVHO RQO 3HRSOH Y L FRO V SUD $ ' G
FLWL J DPH JD LG HH 2S $WW *HQ ,QI D FRXUW PD QRW LPSRVH DGGLWLRQDO FRPPXQLW
VHUYLFH RQ DQ LQGLJHQW GHIHQGDQW WR UHSD FRXQW IRU FRVW RI OHJDO VHUYLFHV 2S $WW *HQ ,QI

FRXQW FDQQRW LPSOHPHQW UHSD PHQW SODQ RQ LQLWLDOO LQGLJHQW SHUVRQ KR EHFRPHV VROYHQW DIWHU
WHUPLQDWLRQ RI DFWLRQ

HH H J 2S $WW *HQ ,QI D FRXQW FDQQRW FRQGLWLRQ UHSUHVHQWDWLRQ E SXEOLF GHIHQGHU

XSRQ SURPLVH WR UHLPEXUVH FRXQW 'XULQJ ,/6¶ SXEOLF KHDULQJV SDUWLFLSDQWV LGHQWLILHG VHYHUDO SUREOHPV
DQG LVVXHV WKDW LQ WKHLU H[SHULHQFH KDYH UHVXOWHG IURP LVVXLQJ &RXQW /D G RUGHUV DW WKH WLPH RI

DVVLJQPHQW RI FRXQVHO HH HWHUPL L J (OLJLELOLW IRU VVLJ PH W RI &R VHO L 1H RUN W G RI

& UUH W &ULWHULD D G 3URFHG UHV D G 5HFRPPH GDWLR V IRU ,PSURYHPH W ,,

1 6'$ 6WDWHPHQW V SUD DW 1RWKLQJ LQ G DXWKRUL]HV D FRXUW WR SURVSHFWLYHO RUGHU D
SDUWLDO SD PHQW RI DVVLJQHG FRXQVHO IHHV GXULQJ WKH LQLWLDO HOLJLELOLW GHWHUPLQDWLRQ SURFHVV
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SXEOLF WUXVW LQ WKH LQWHJULW RI WKH HOLJLELOLW VFUHHQLQJ SURFHVV %XW QR VWDQGDUGV FULWHULD RU
SURFHGXUHV DUH VHOI H[HFXWLQJ ,W LOO EH FULWLFDO WR HQVXUH QRW RQO WKDW WKHVH VWDQGDUGV DUH LGHO

GLVVHPLQDWHG DQG PDGH DYDLODEOH EXW DOVR WKDW WKHLU LPSOHPHQWDWLRQ LV PRQLWRUHG 7KHUHIRUH
FRXUWV DQG VFUHHQLQJ HQWLWLHV PXVW PDLQWDLQ UHOHYDQW GDWD UHJDUGLQJ WKH HOLJLELOLW GHWHUPLQDWLRQ

SURFHVV 3XUVXDQW WR ([HFXWLYH /D E WKLV GDWD VKDOO EH PDGH DYDLODEOH WR ,/6 XSRQ
UHTXHVW ,PSRUWDQWO WR HQVXUH WKH FRQILGHQWLDOLW RI DOO LQIRUPDWLRQ DSSOLFDQWV GLVFORVH WKH GDWD

PDLQWDLQHG VKDOO EH GH LGHQWLILHG PHDQLQJ DOO LQIRUPDWLRQ WKDW FRXOG LGHQWLI D SDUWLFXODU
DSSOLFDQW VKDOO EH UHGDFWHG $GGLWLRQDOO DOO VXEPLVVLRQV RI GDWD WR ,/6 SXUVXDQW WR WKH

([HFXWLYH /D QHHG RQO EH LQ DJJUHJDWHG IRUP IXUWKHU JXDUDQWHHLQJ DJDLQVW GLVFORVXUH RI
SULYDWH RU LQGLYLGXDOO LGHQWLILDEOH LQIRUPDWLRQ

,/6 UHFRJQL]HV WKDW WKH UHVSRQVLELOLW WR FROOHFW WKLV GDWD PD LPSRVH D EXUGHQ XSRQ VRPH FRXUWV

DQG VFUHHQLQJ HQWLWLHV 7KH H[LVWHQFH DQG H[WHQW RI WKLV EXUGHQ PD YDU IURP FRXQW WR FRXQW
GHSHQGLQJ RQ H[LVWLQJ V VWHPV LQIUDVWUXFWXUH DQG UHVRXUFHV ,/6 LOO RUN LWK WKH 2IILFH RI

&RXUW $GPLQLVWUDWLRQ FRXUWV LQGLJHQW GHIHQVH SURYLGHUV DQG RWKHU VFUHHQLQJ HQWLWLHV LQ VXSSRUW
RI WKHLU HIIRUWV WR FROOHFW WKH GDWD UHTXLUHG E WKLV SURFHGXUH
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Appendix A: Survey responses and application forms received by counties. 

County 
Survey responses received 

Application 
Forms Received 

Providers of 
Representation 

City or County 
Court Judges 

Town & Village 
Court Judges 

Albany 0 2 0 1 
Allegany 1 1 1 1 
Broome 1 0 0 1 

Cattaraugus 1 1 0 1 
Cayuga 1 1 0 1 

Chautauqua 0 2 1 1 
Chemung 1 1 0 1 
Chenango 1 0 0 1 

Clinton 1 1 1 1 
Columbia 1 1 2 1 
Cortland 1 1 0 2 
Delaware 1 1 0 1 
Dutchess 1 1 0 1 

Erie 1 1 0 0 
Essex 1 0 0 1 

Franklin 0 1 1 1 
Fulton 1 0 0 8 

Genesee 1 1 0 1 
Greene 0 0 0 1 

Hamilton 0 1 0 1 
Herkimer 0 1 0 1 
Jefferson 1 1 0 0 

Lewis 0 0 1 1 
Livingston 1 1 0 1 
Madison 0 1 0 1 
Monroe 1 1 1 2 

Montgomery 1 1 1 1 
Nassau 1 1 1 1 
Niagara 1 1 0 1 
Oneida 1 2 0 1 

Onondaga 1 0 0 2 
Ontario 1 1 1 1 
Orange 1 1 1 1 
Orleans 1 1 0 1 
Oswego 1 2 1 0 
Otsego 1 2 0 0 
Putnam 0 1 0 0 

Rensselaer 1 2 1 2 
Rockland 0 1 0 1 

St. Lawrence 2 0 0 1 
Saratoga 2 1 0 1 

Schenectady 0 1 0 2 



Schoharie 0 0 0 0 
Schuyler 1 1 0 1 
Seneca 1 0 0 1 
Steuben 1 0 0 1 
Suffolk 1 1 0 2 

Sullivan 2 0 0 1 
Tioga 1 1 0 1 

Tompkins 1 1 1 1 
Ulster 1 1 0 1 

Warren 2 1 0 1 
Washington 1 1 1 1 

Wayne 1 1 1 1 
Westchester 0 1 0 8 

Wyoming 1 1 0 1 
Yates 0 0 0 1 

[blank] 0 1 0 0 
Total responses 47 51 17 71 
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DATE, TIME, AND LOCATION OF HEARINGS
FRIDAY, MAY 31, 2019, 1:00–4:00 P.M.
Appellate Division, First Department
27 Madison Avenue, New York, NY 10010

WEDNESDAY, JUNE 19, 2019, 1:00–4:00 P.M.
Appellate Division, Third Department
Robert Abrams Building for Law and Justice 
State Street, Room 511, Albany, NY 12223

WEDNESDAY, JULY 17, 2019, 1:00–4:00 P.M.
Appellate Division, Second Department
45 Monroe Place, Brooklyn, NY 11201

WEDNESDAY, AUGUST 14, 2019, 1:00–4:00 P.M. 
Appellate Division, Fourth Department
50 East Avenue, Rochester, NY 14604

NEW YORK STATE OFFICE OF INDIGENT LEGAL SERVICES 
Public Hearings on Financial Eligibility for Assignment of Counsel in Family Matters
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NOTICE: Executive Law § 832(3)(c) requires the NYS Office of Indigent Legal Services (“ILS”) to issue 
criteria and procedures for determining whether a person is financially unable to hire a lawyer and 
therefore eligible for publicly-funded legal representation (“assigned counsel”) in certain family law 
matters as set forth in Family Court Act § 262 and Surrogate’s Court Procedures Act § 407.  

ILS will conduct four (4) public hearings to solicit the views and experiences of institutional and individual 
providers of assigned counsel representation, current and former clients of assigned counsel providers, 
county officials, judges, and others interested in assisting ILS in fulfilling this statutory obligation.

Testimony (written and/or oral) is requested 
regarding current and/or recommended 
guidelines, policies, and practices relating 
to the following topics:

�■ The criteria for deciding whether an individual is el-
igible for assignment of counsel, such as: the actual 
cost of hiring private counsel; type and complexity of 
the case; income needed to meet basic life necessities 
of the applicant and any dependents; ownership of a 
vehicle necessary for basic life activities; home own-
ership, and ownership of other property and non-liq-
uid assets, including the current valuation there-
of; income and assets of family or other household 
members; income from child support or need-based 
public assistance; debts and financial obligations; em-
ployment status; applicant’s housing status, includ-
ing a person’s residency in a correctional or mental 
health facility; the use of  presumptions of eligibility, 
including a rebuttable presumption of eligibility for 
parents in child welfare (Family Court Act Article 10) 
cases; the use of fixed income guidelines (“poverty 
guidelines”); and any other criteria or factors that 
may be considered.

�■  The process of applying for assigned counsel, includ-
ing the use of technology for prequalification and 
processing of financial eligibility applications.

�■  The process for reviewing, appealing and/or recon-
sidering eligibility decisions.

�■  Methods for public dissemination of information 
about the criteria and procedures for determining fi-
nancial eligibility for assigned counsel.

�■ Confidentiality of information submitted by an appli-
cant for assigned counsel.

�■  Any other topic pertinent to the implementation of 
equitable, efficient, and fair criteria and procedures 
for determining financial eligibility for assigned 
counsel. 

SUBMISSIONS AND TESTIMONY: Persons interested in 
presenting oral testimony or making a written submis-
sion, or both, are asked to follow the procedures and 
timelines described below. 

WRITTEN SUBMISSIONS: Any person wishing to submit 
written testimony only must do so by 5:00 p.m., Friday, 
July 19, 2019, at the contact information below.

ORAL TESTIMONY: If you are interested in testifying at 
a hearing, please send your request by mail to ILS at the 
address below, or by email to publichearings@ils.ny.gov. 
Your request must be received no later than fourteen (14) 
days before the hearing at which you propose to testify. 
Oral testimony will be limited to 10-15 minutes. Due to 
time constraints, we cannot guarantee that you will be 
selected to present oral testimony.

When requesting an invitation to provide oral testimony, 
please provide the following information:

1. Name and organizational affiliation;

2. A prepared statement or brief description of the topic(s) 
that you intend to address at the Public Hearing; and

3. The Public Hearing (details below) at which you wish 
to testify.

If requesting to give oral testimony, please indicate any 
accommodations (e.g., Americans with Disabilities Act, 
language access services, etc.) necessary to facilitate your 
participation.

Selected individuals will be notified of the proposed date 
and time of their testimony.

NAME, ADDRESS AND AGENCY CONTACT: Please send 
written submissions and requests to testify as follows: 

 E-mail: publichearings@ils.ny.gov, or

 Regular Mail:  Tammeka Freeman  
ATTN: Eligibility Public Hearings  
NYS Office of Indigent Legal Services  
80 S. Swan Street, Room 1147  
Albany, New York 12210
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Public Hearings: 
Witnesses and Written Submissions 

  

3rd Judicial District Public Hearing, July 16, 2015 
 
Witnesses: 

Daniel P. McCoy, County Executive, Albany County 

Robert Linville, Columbia County Public Defender 

Greg Lubow, Attorney and former Chief Public Defender, Greene County 

Hon. Dr. Carrie A. O’Hare, Stuyvesant Town Justice, Columbia County; current Director of the 
New York State Magistrates Association and former President of the Columbia County 
Magistrates Association 

Lee Kindlon, Attorney, Kindlon Law Firm 

James Milstein, Albany County Public Defender 

Melanie Trimble, Director of the Capital Region Chapter of the New York Civil Liberties Union 

 

Written submissions: 

Robert Linville, Columbia County Public Defender 

Daniel P. McCoy, County Executive, Albany County 

Melanie Trimble, Director of the Capital Region Chapter of the New York Civil Liberties Union 

Hon. Dr. Carrie A. O’Hare, Town Court Justice, Town of Stuyvesant, Columbia County; current 
Director of the New York State Magistrates Association and former President of the Columbia 
County Magistrates Association 

Greg Lubow, Attorney and former Chief Public Defender, Greene County 

 

4th Judicial District Public Hearing, August 26, 2015 
 
Witnesses: 
 
Senora Bolarinwa, currently incarcerated at the Taconic Correctional Facility 

Gerard Wallace, Director, New York State Kinship Navigator Office, and Professor at the 
University of Albany, School of Social Welfare  

Hon. Peter J. Herne, Chief Judge, St. Regis Mohawk Tribal Court 
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Peter Racette, Deputy Director, Legal Aid Society of Northeastern New York 

Molly Hann, Assistant Public Defender, Essex County Public Defender Office 

Kellie King, Confidential Secretary, Essex County Public Defender Office  

Marcy I. Flores, Warren County Public Defender 

Joy A. LaFountain, Administrator/Coordinator, Warren County Assigned Counsel Plan  

Thomas G. Soucia, Franklin County Public Defender 

 

Written submissions: 

Peter Racette, Deputy Director, Legal Aid Society of Northeastern New York 

Daniel L. Palmer, County Manager, Essex County (on behalf of the Essex County Board of 
Supervisors) 

Gerard Wallace, Director, New York State Kinship Navigator Office, and Professor at the 
University of Albany, School of Social Welfare, (“In Support of Legal Assistance for Kinship 
Caregivers”) 

Hon. Peter J. Herne, Chief Judge, St. Regis Mohawk Tribal Court 

Susan L. Patnode, Executive Director, Rural Law Center of New York, Inc. 

 

5th Judicial District Public Hearing, July 9, 2015 

Witnesses:  

Barrie Gewanter, Director of the Central New York Chapter of the New York Civil Liberties 
Union 

Professor Todd A. Berger, Director of the Criminal Defense Clinic, Syracuse University College 
of Law, Office of Clinical Legal Education 

Jason B. Zeigler, Onondaga County Assigned Counsel Panel Attorney and Member of the 
Onondaga County Gideon Society 

Sally Curran, Executive Director, Volunteer Lawyers’ Project of Onondaga County, Inc. 

Tina Hartwell, Assistant Public Defender, Criminal Division, Oneida County Public Defender 
Office 

Frank J. Furno, Assistant Public Defender, Civil Division, Oneida County Public Defender 
Office 

Geneva Fortune, Advocate, Jail Ministry of Syracuse   
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Francis Walter, former President of the Board of the Onondaga County Assigned Counsel 
Program 

 

Written submissions: 

Barrie Gewanter, Director of the Central New York Chapter of the New York Civil Liberties 
Union 

Professor Todd A. Berger, Director, and Jason D. Hoge, Practitioner in Residence, Criminal 
Defense Clinic, Syracuse University College of Law, Office of Clinical Legal Education  

Jason B. Zeigler, Onondaga County Assigned Counsel Panel Attorney and Member of the 
Onondaga County Gideon Society  

Tina Hartwell, Assistant Public Defender, Criminal Division, Oneida County Public Defender 
Office 

Samuel Young, Director of Advocacy, and Dennis Kaufman, Executive Director, Legal Services 
of Central New York 

Tina C. Bennett and Beth A. Lockhart, former panel attorneys, Onondaga County Assigned 
Counsel Program 

Patricia Moriarty, Advocate, Jail Ministry of Syracuse  

 
6th Judicial District Public Hearing, August 20, 2015 

Witnesses: 

Jay Wilbur, Broome County Public Defender 

Julia Hughes, Coordinator, Tompkins County Assigned Counsel Program 

James T. Murphy, Legal Services of Central New York 

Karri Beckwith, Administrator, Chenango County Assigned Counsel Program 

Keith Dayton, Cortland County Public Defender  

Jonathan Becker, Attorney 

John Brennan, Chemung County Public Advocate’s Office 

 

Written submissions: 

Karri Beckwith, Administrator, Chenango County Assigned Counsel Program (2013 Report to 
the N.Y. Unified Court System for Chenango County Public Defender) 

James T. Murphy, Legal Services of Central New York 
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7th Judicial District Public Hearing, August 6, 2015 

Witnesses: 

John Garvey, Ontario County Administrator 

Edward Nowak, President of the New York State Defenders Association and former Monroe 
County Public Defender 

Timothy P. Donaher, Monroe County Public Defender 

Andrew Correia, First Assistant, Wayne County Public Defender Office 

Leanne Lapp, Ontario County Public Defender 

KaeLyn Rich, Director of Genesee Valley Chapter of the New York Civil Liberties Union 

Marcea Clark Tetamore, Livingston County Public Defender 

Velma Hullum, New York State Defenders Association, Client Advisory Board 

Charles Noce, Monroe County Conflict Defender 

 

Written submissions: 

Velma Hullum, New York State Defenders Association, Client Advisory Board 

KaeLyn Rich, Director of the Genesee Valley Chapter of the New York Civil Liberties Union 

Timothy P. Donaher, Monroe County Public Defender, (Memorandum, dated December 15, 
2014, addressed to staff attorneys regarding “New assignment of counsel procedure pre-
arraignment”) 

 

8th Judicial District Public Hearing, July 30, 2015 

Witnesses: 

Mark Williams, Cattaraugus County Public Defender  

Gary Horton, Director, Veterans Defense Program, New York State Defenders Association and 
former Genesee County Public Defender 
 
Jerry Ader, Genesee County Public Defender 

Robert Convissar, Chief Defender and Administrator, Erie County Assigned Counsel Program 

David C. Schopp, Chief Executive Officer and Executive Director, Legal Aid Bureau of Buffalo  
 
Norman Effman, Wyoming County Public Defender and Executive Director, Wyoming-Attica 
Legal Aid Bureau 
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Hon. Mark G. Farrell, former President of the New York State Magistrates Association  

David J. Farrugia, Niagara County Public Defender  

Robert M. Elardo, Managing Attorney, Erie County Bar Association Volunteer Lawyers Project  

 

Written submissions: 

David C. Schopp, Chief Executive Officer and Executive Director, Legal Aid Bureau of Buffalo  

John A. Curr, III, Director of Western Regional Chapter, New York Civil Liberties Union 

Robert M. Elardo, Managing Attorney, Erie County Bar Association Volunteer Lawyers Project, 
(“Equal Protection Denied in New York to Some Family Law Litigants in Supreme Court:  An 
Assigned Counsel Dilemma for the Courts,” 29 Fordham Urban Law Journal 1125 (2002)) 

Diana M. Straube, Supervising Attorney, Neighborhood Legal Services, Inc., Buffalo, NY 

 
9th Judicial District Public Hearing, July 23, 2015 

Witnesses: 
 
Clare J. Degnan, Executive Director, Legal Aid Society of Westchester County  

Tracey Alter, Director, Family Court Legal Program, Pace Women’s Justice Center, Pace 
University School of Law 

Joanne Sirotkin, Attorney-in-Charge, Legal Services of the Hudson Valley 

Hon. David Steinberg, Town Justice, Hyde Park 

Merble Reagon, Executive Director, Women’s Center for Education and Career Advancement  

Beth Levy, Senior Associate Counsel, My Sister’s Place (testifying on behalf of Karen Cheeks-
Lomax, Chief Executive Officer, My Sister’s Place)  

Saad Siddiqui, Attorney and Board Member of the Lower Hudson Valley Chapter of New York 
Civil Liberties Union 

Guisela Marroquin, Interim Director, Lower Hudson Valley Chapter of the New York Civil 
Liberties Union 

Vojtech Bystricky, Attorney, 18-B misdemeanor panel, City of White Plains Criminal Court 
 
Karen Needleman, Chief Administrator, Assigned Counsel Plan, Legal Aid Society of 
Westchester County 
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Written submissions: 

Tracey Alter, Director, Family Court Legal Program, Pace Women’s Justice Center, Pace 
University School of Law 

Joanne Sirotkin, Attorney-in-Charge, Legal Services of the Hudson Valley 

Karen Cheeks-Lomax, Chief Executive Officer, My Sister’s Place 

Merble Reagon, Executive Director, Women’s Center for Education and Career Advancement, 
(written submission and copy of 2010 Self-Sufficiency Standard for New York State)  

Guisela Marroquin, Interim Director, Lower Hudson Valley Chapter of the New York Civil 
Liberties Union 

Patrick J. Brophy, Chief Attorney, Putnam County Legal Aid Society, Inc. 

James D. Licata, Rockland County Public Defender, and Keith I. Braunfotel, Chair 
Administrator, Rockland County Assigned Counsel Plan 

 

10th Judicial District Public Hearing, August 12, 2015 

Witnesses: 

Jonathan E. Gradess, Executive Director, New York State Defenders Association, Inc.  

Marguerite Smith, Attorney, New York Federal and State Tribal Justice Forum 

William Ferris, former President of the Suffolk County Bar Association 

Hon. Andrew Crecca, Supervising Judge of the Suffolk County matrimonial parts 

Elizabeth Nevins, Associate Clinical Professor and Attorney-in-Charge of the Criminal Justice 
Clinic, Hofstra University’s Maurice A. Deane School of Law 

Kent Moston, Attorney-in-Chief, Legal Aid Society of Nassau County  

Laurette Mulry, Assistant Chief Attorney-in-Charge, Legal Aid Society of Suffolk County 

Sabato Caponi, East End Bureau Chief, Legal Aid Society of Suffolk County 

Amol Sinha, Director of the Suffolk County Chapter of the New York Civil Liberties Union 

Jason Starr, Director of the Nassau County Chapter of the New York Civil Liberties Union  

Robert M. Nigro, Administrator, Nassau County Assigned Counsel Defender Plan   

Michael Demers, concerned citizen 
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Written submissions: 

Marguerite A. Smith, Attorney, New York Federal and State Tribal Justice Forum 

Elizabeth Nevins, Associate Clinical Professor and Attorney-in-Charge of the Criminal Justice 
Clinic, Hofstra University’s Maurice A. Deane School of Law 

Amol Sinha, Director, Suffolk County Chapter and Jason Starr, Director, Nassau County Chapter 
of the New York Civil Liberties Union 

Laurette D. Mulry, Assistant Chief Attorney-in-Charge, Legal Aid Society of Suffolk County 

 

Other Written Submissions: 

Edward Frankel, “Public Hearings on Eligibility for Assignment of Counsel Written Testimony – 
Eligibility of Children Subject to Adoption Contestment,” dated June 29, 2015 

New York State Defenders Association (NYSDA) “Statement on the Criteria and Procedures for 
Determining Eligibility in New York State,” dated August 12, 2015, and “Assigned Counsel 
Eligibility of Minors in Criminal Court: No Parental Liability,” dated July 8, 2015 

Paulette Brown, President of the American Bar Association (ABA), “Eligibility for Assignment 
of Counsel,” dated August 26, 2015 

Chief Defenders Association of New York (CDANY), “Recommendations on the Criteria for 
Financial Eligibility Determinations,” dated August 26, 2015 

David P. Miranda, President, New York State Bar Association (NYSBA), letter dated August 26, 
2015 

Immigrant Defense Project, “Assignment of Counsel and the Immigrant Defendant/Respondent,” 
dated July 13, 2015 

Michelle Bonner, Chief Counsel, Defender Legal Services, National Legal Aid & Defender 
Association (NLADA), “Letter in Support of NYSDA’s August 12, 2015 Statement Submitted to 
the New York State Office of Indigent Legal Services for Public Hearings on Eligibility for 
Assignment of Counsel” 

Emmett J. Creahan, Director, Mental Hygiene Legal Service, Appellate Division, Fourth 
Department, “Determining Eligibility of County Law 18-B Assignment of Counsel,” dated 
November 5, 2015  

Letters from people in the custody of the New York State Department of Corrections and 
Community Supervision 
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UDQN DUDQFH DUHQW ,PSDFWHG

-R FH F LOODQ DUHQW ,PSDFWHG DUHQW GYRFDWH

P

RQ D OH REHUW URQ DPLO R UW

RQ -HDQQHWWH L 1HZ RUN LW DPLO R UW

/L D REHUW RQ T H OLJLELOLW WDQGDUG ,PSOHPHQWDWLRQ WWRUQH 1
IILFH RI ,QGLJHQW /HJDO HUYLFH

/HRQDUG 1RL HWWH T RDUG HPEHU RI WKH 1 IILFH RI ,QGLJHQW /HJDO HUYLFH DQG

URJUDP LUHFWRU ULPLQDO - WLFH QG SHQ RFLHW R QGDWLRQ 8 URJUDP

QJHOD UWRQ T LUHFWRU RI DOLW QKDQFHPHQW IRU DUHQW HSUH HQWDWLRQ 1 IILFH RI
,QGLJHQW /HJDO HUYLFH

HSW :H H D O

: W

-RHO HUUDQR T LJQHG R Q HO RFLDWLRQ RI HHQ DPLO R UW

1DQF ULFN RQ T /DZ IILFH RI 1DQF ULFN RQ URRNO Q 1

QJHOLQH RQWD EDQ DUHQW ,PSDFWHG

URIH RU DUW JJHQKHLP LRUHOOR /D DUGLD URIH RU RI OLQLFDO /DZ 1HZ RUN
8QLYHU LW FKRRO RI /DZ

HUL DQ DUHQW ,PSDFWHG

/ QQH R WHU LPPHUPDQ T UH LGHQW IIRON R QW DU RFLDWLRQ DQG UD HOGPDQ

RPPLWWHH HPEHU IIRON R QW DU RFLDWLRQ



/D UHQ KDSLUR T LUHFWRU DPLO HIHQ H UDFWLFH DQG /L D FKUHLEHU GRUI HF WLYH
LUHFWRU URRNO Q HIHQGHU HUYLFH

P

RQ DUPHQ HD FKDPS LSDULFN RUPHU RFLDWH - GJH RI WKH 1HZ RUN R UW RI SSHDO

I R Q HO UHHQEHUJ UD ULJ //

RQ .DWKLH DYLG RQ GPLQL WUDWLYH - GJH 1LQWK - GLFLDO L WULFW

RQ KHUH D :KHODQ - GJH RI WKH UURJDWH R UW FWLQJ SUHPH R UW - WLFH IIRON
UURJDWH R UW

QJHOD UWRQ T LUHFWRU RI DOLW QKDQFHPHQW IRU DUHQW HSUH HQWDWLRQ 1 IILFH RI

,QGLJHQW /HJDO HUYLFH

/ F F DUWK T L WDQW R Q HO DUHQW HSUH HQWDWLRQ 1 IILFH RI ,QGLJHQW /HJDO
HUYLFH

HSW :H H D H

: W

HQU UHHQEHUJ UH LGHQW DQG DQ /LQGHQD HU R FKDLU RPPLWWHH RQ DPLOLH DQG WKH

/DZ 1HZ RUN WDWH DU RFLDWLRQ

RPLQLF - RUQHOL T RO PELD R EOLF HIHQGHU

U FH D RQ T W HJR R EOLF HIHQGHU IILFH

ODQ LFKLH T OEDQ R EOLF HIHQGHU IILFH

LP DYD T OOLYDQ /HJDO LG DQHO ,QF OOLYDQ R

/DQFH DOL E U T GPLQL WUDWRU RPNLQ R LJQHG R Q HO URJUDP

.DUUL HFNZLWK GPLQL WUDWRU KHQDQJR R LJQHG R Q HO ODQ

P

RQ QWKRQ F LQW 8O WHU R QW DPLO R UW

URIH RU HWWH HOHQGH L WDQW URIH RU DQG LUHFWRU RI KLOGUHQ LJKW DQG DPLO
/DZ OLQLF UDF H 8QLYHU LW ROOHJH RI /DZ IILFH RI OLQLFDO /HJDO G FDWLRQ



LOO /HDK T HF WLYH LUHFWRU 1 IILFH RI ,QGLJHQW /HJDO HUYLFH

/ F F DUWK T L WDQW R Q HO DUHQW HSUH HQWDWLRQ 1 IILFH RI ,QGLJHQW /HJDO
HUYLFH

W HSW :H H D J W

: W

DUD DYL T ZHJR R QW LJQHG R Q HO URJUDP GPLQL WUDWRU

DQ U DQW T LUHFWRU DQG .LP RGH DPLO R UW WWRUQH 1HZ RUN WDWH HIHQGHU
RFLDWLRQ

HUDUG :DOODFH T LUHFWRU 1HZ RUN WDWH .LQ KLS 1DYLJDWRU

DUEDUD .HOOH T OOHJDQ R QW EOLF HIHQGHU

DFKHO / LWFKHOO T SHUYL LQJ WWRUQH /HJDO L WDQFH RI :H WHUQ 1HZ RUN

D PRQG DUD T QHLGD R QW LYLO HIHQGHU

REHUW RQYL DU T ULH R QW LJQHG R Q HO URJUDP GPLQL WUDWRU

DUN QN T RQURH R QW RQIOLFW HIHQGHU IILFH

P

RQ .HYLQ DUWHU ULH R QW DPLO R UW - GJH

RQ UDLJ - RUDQ GPLQL WUDWLYH - GJH HYHQWK - GLFLDO L WULFW

LOO /HDK T HF WLYH LUHFWRU 1 IILFH RI ,QGLJHQW /HJDO HUYLFH

QJHOD UWRQ T LUHFWRU RI DOLW QKDQFHPHQW IRU DUHQW HSUH HQWDWLRQ 1 IILFH RI

,QGLJHQW /HJDO HUYLFH

/L D REHUW RQ T H OLJLELOLW WDQGDUG ,PSOHPHQWDWLRQ WWRUQH 1
IILFH RI ,QGLJHQW /HJDO HUYLFH
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ASSIGNED COUNSEL APPLICATION:
INSTRUCTIONS

The following are instructions for using the Application for Assignment of Counsel under County Law, Article
18-B to determine if an applicant is financially eligible for assignment of counsel.

Part I of the Application:
Is the applicant presumptively eligible?

Part I elicits the information needed to determine if an applicant is presumptively eligible for assignment of
counsel. An applicant shall be presumed eligible for the assignment of counsel in any one of the following
circumstances:

1. If the applicant’s net income is at or below 250% of the currently-updated Federal Poverty Guidelines.
To make this determination, refer to the FPG Income Eligibility Chart, using the information about the
applicant’s net (take-home) pay and number of dependents in the household.

2. If the applicant is incarcerated or detained.

3. If the applicant is confined to a mental health facility.

4. If the applicant is currently receiving, or has recently been deemed eligible to receive, any need-based
public assistance, including, but not limited to: Family Assistance (pursuant to TANF guidelines), Safety
Net Assistance, Supplemental Nutrition Assistance (SNAP), Supplemental Security Income (SSI)/New
York State Supplemental Program (SSP) assistance, Medicaid, and public housing.

5. If, within the past six (6) months, the applicant was deemed financially eligible for assigned counsel in
another jurisdiction or by a court within the same jurisdiction.

A presumption of eligibility shall be overcome only if there is compelling evidence that the applicant possesses
the current available financial resources to pay for a qualified attorney, the expenses necessary for a competent
defense, release on bond, and reasonable living expenses.

If ANY of the above-stated presumptions applies, the applicant is presumed eligible, and counsel shall be
assigned. The applicant does not have to complete Part II of the application.

If NONE of the above-stated presumptions applies, Part II of the application must be completed with assistance
from the Court or screening entity.

The fact that an applicant does not meet one of these presumptions is not, in and of itself, reason to determine
that an applicant is not eligible for assigned counsel.



Part II of the Application:
Applicant’s resources and living expenses

For applicants who are not presumptively eligible for assigned counsel, it is essential to consider, in addition to
the information elicited in Part I, more detailed information about the applicant’s current available resources
(income and assets), living expenses, and financial liabilities.  Part II of the application elicits this information.

Other Income and Assets
In completing Part II of the application, the following assets shall NOT be considered (unless an exception is
specified):

1) Third-party income, including parental and spousal income (unless the third party indicates a present
intent to pay, the applicant consents, and the arrangement does not interfere with the applicant’s
representation or jeopardize the confidentiality of the attorney-client relationship).

2) Receipt of child support payments.
3) Receipt of cash or non-cash stipends under a Federal or State need-based program, including, but not

limited to, Public Assistance, SSI/SSP, TANF, SNAP, Unemployment, Workers Compensation,
Section 8, or Medicaid reimbursements.

4) Primary residence of the applicant unless the fair market value of the home is significant, there is
substantial equity in the home, and the applicant is able to access the equity in a time frame
sufficient to retain private counsel.

5) Vehicles: Any vehicle that the applicant and his or her family members use for transportation to
work, school, medical appointments, or for other basic life necessities shall not be considered in
determining eligibility for assigned counsel.

6) Other non-liquid assets: Other non-liquid assets, such as secondary residences and vehicles not used
for basic life necessities, shall not be considered as assets unless such assets have a demonstrable
monetary value and are readily convertible to cash without impairing applicants’ ability to provide
for the reasonable living expenses of themselves and their dependents.

While non-liquid assets themselves shall generally not be considered in making eligibility determinations,
income or revenue generated from such assets may be considered in determining whether an applicant is
eligible for counsel. For example, rent received from a secondary home may be considered as an asset.

Applicant’s Monthly Living Expenses

The reasonable living expenses of the applicant and dependents (including, for example, minors, parents,
spouses, or domestic partners) shall be considered, as well as other debts and financial obligations. These
include the following:

1) Medical expenses, including health insurance, of the applicant or any dependents.
2) Mortgage or rent payments needed to maintain the applicant’s primary residence.
3) Utility payments.
4) Food costs.
5) Automobile insurance and loan payments needed to maintain an automobile necessary for work,

education, medical appointments, and other basic life necessities.
6) Employment- or educational-related expenses, such as child or dependent care, transportation costs,

clothing and supplies.
7) Child support payments made by the applicant to another.
8) Minimum monthly credit card payments.
9) Educational loan payments.
10) Non-medical expenses associated with age or disability.



For Court or Screener:
Are the applicant’s resources insufficient to pay for a qualified defense attorney, a competent

defense, release on bond, and reasonable living expenses?

An applicant is financially eligible for assignment of counsel when the applicant’s current available resources
are insufficient to pay for a qualified attorney, release on bond, the expenses necessary for a competent defense,
and the reasonable living expenses of the applicant and any dependents.

This assessment requires consideration of the applicant’s financial resources and obligations (elicited in Parts I
and II of the application), as well as the resources needed to:

1) Pay for bail; and
2) Retain a qualified attorney and pay for other costs necessary for adequate representation in the relevant

jurisdiction, given the nature of the case.
[Factors that may render a case more complex and thus more expensive include, but are not limited
to: the seriousness of the charges; the need for investigative services; the need for expert services;
the existence of DNA and other forensic evidence; the possibility of life-altering collateral
consequences, including immigration consequences and registration or civil commitment; and the
need for sentencing advocacy or social work services].

The sections of the application concerning Amount Needed for Bail and Cost of Retaining Private Counsel shall
be completed. Based on all of the information elicited in the application, a determination shall be made as to
whether the applicant is eligible for assignment of counsel.  If it is determined that the applicant is not eligible
for assignment of counsel, specify the reason.

Notice to the Applicant

The Applicant must be informed, in writing, of a determination that he or she is ineligible for assigned counsel.
This written notice must include the reason for the ineligibility determination.

1) If the initial recommendation is made by a screening entity:

i. Complete the “Notice of Eligibility Recommendation,” indicate the eligibility
recommendation, and provide a copy of the completed Notice to the Applicant. This Notice is
available at: www.ils.ny.gov.

ii. Provide the applicant with a copy of the document entitled, “Your Right to Seek Review of the
Recommendation That You Are Not Eligible for Assigned Counsel.” This notice of rights is
available at: www.ils.ny.gov.

2) If the decision of ineligibility is made by the Court:

i. Provide the applicant with a completed copy of the document entitled, “Notice of Judge’s
Ineligibility Decision,” which is available at: www.ils.ny.gov
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C O N F I D E N T I A L 

-SAMPLE- 

NOTICE OF ELIGIBILITY RECOMMENDATION 

 
To:   ____________________________________   

(Applicant’s name) 

Docket No. ____________________________________                                                                              
(if available) 

From:  ___________________________________ 
  (Screening entity, name of screener, and contact information) 

Re:     Application for Assigned Counsel  
 

Date:   ____________________________________ 

 

You recently applied to have a lawyer assigned to represent you in your criminal case. We screen all 
applicants to ensure that they are financially eligible for assignment of counsel. We then make a 
recommendation to the judge, who is responsible for making the final decision.   

Based on the information you gave us, we will recommend to the judge that: 

You are financially eligible for an assignment of counsel.    

 You are not financially eligible for assigned counsel.    

 

If our recommendation to the judge is that you are not financially eligible for assigned counsel, a 
reason is provided on the attached form, which lists the information we relied upon in making the 
recommendation. 

Additionally, if our recommendation is that you are not financially eligible for assigned counsel, you 
have the right to have this recommendation reviewed. Your rights are discussed in the attached 
document entitled, Your Right to Seek Review of the Recommendation that You are not Eligible for
Assigned Counsel.

  

-SAMPLE-

NOTICE OF ELIGIBILITY RECOMMENDATION

To:
(Applicant's name)

Docket No.
(if available)

From:
(Screening entity, name of screener, and contact information)

Application for Assigned CounselRe:

Date:

You recently applied to have a lawyer assigned to represent you in your criminal case. We screen all
applicants to ensure that they are financially eligible for assignment of counsel. We then make a
recommendation to the judge, who is responsible for making the final decision.

Based on the information you gave us, we will recommend to the judge that:

j | You are financially eligible for an assignment of counsel.

j j You are not financially eligible for assigned counsel.

If our recommendation to the judge is that you are not financially eligible for assigned counsel, a
reason is provided on the attached form, which lists the information we relied upon in making the
recommendation.

Additionally, if our recommendation is that you are not financially eligible for assigned counsel, you
have the right to have this recommendation reviewed. Your rights are discussed in the attached
document entitled, Your Right to Seek Review of the Recommendation that You are not Eligible for
Assigned Counsel.



C O N F I D E N T I A L 

REASON FOR INELIGIBILITY RECOMMENDATION 

We have decided to recommend to the judge that you are not eligible for assigned counsel because you have 
enough income and/or assets to pay for a qualified attorney, a competent defense, and release on bond. Your 
living expenses and financial obligations do not prevent you from being able to pay these costs. This 
recommendation is based on the following information about the case and the financial information that you 
provided:    
 
1) Nature of the case

a)  We considered the type of charges against you, which are: 
□ Violation     □ Misdemeanor     □ Class C, D, or E felony     □ Class A or B felony 

  □ Sex offense, violent felony offense, or homicide offense 
 

b)  We also considered whether there is any indication that the case against you might be complex. 
Examples include cases that may require hiring an expert, an investigator, or forensic specialist, or that 
may involve complex legal issues, or mental health or mental competence issues.  In your case, we 
determined: 
□ No indication of case complexity    □ Indication of possible case complexity, as follows:   
____________________________________________________________________________________
____________________________________________________________________________________   

2) We considered your income, which is approximately $ ________ per week/month/year.

3) We considered your assets, which include (check all that are applicable): 
□ Bank accounts in the approximate amount of $ ___________________________________________ 

 □ Securities/stocks worth approximately $ _________________________________________________ 
 □ Other assets (description and approximate value): _________________________________________ 
 ____________________________________________________________________________________

4) We considered your living expenses, including those of your dependents, which are approximately
$___________ per week/month/year.

5) We considered your current debt and other financial obligations, which include (check all that are 
applicable): 

□ Medical debt of approximately $ _______________________________________________________ 
 □ Educational debt of approximately $ ____________________________________________________ 
 □ Other debt (describe nature and amount of debt):_________________________________________ 

____________________________________________________________________________________ 

6) We considered the following information about Bail in your case (check appropriate box): 
□ You were released on your own recognizance or on pre-trial release. 

 □ Bail was set and you have the financial resources needed to pay it. 
 
7) Other factors we considered or other reasons for our ineligibility recommendation:
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________ 

_
REASON FOR INELIGIBILITY RECOMMENDATION

We have decided to recommend to the judge that you are not eligible for assigned counsel because you have
enough income and/or assets to pay for a qualified attorney., a competent defense,and release on bond. Your
living expenses and financial obligations do not prevent you from being able to pay these costs. This
recommendation is based on the following information about the case and the financial information that you
provided:
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SAMPLE NOTICE OF RIGHT TO SEEK REVIEW-

YOUR RIGHT TO SEEK REVIEW OF THE RECOMMENDATION
THAT YOU ARE NOT ELIGIBLE FOR ASSIGNED COUNSEL

A. Request that we Reconsider our Recommendation that > ou are not Eligible

If you believe that our recommendation is incorrect, you may request that we review and
reconsider your application. Your request may be made in person, by telephone, or in
w riting. I pon our receipt of your request for reconsideration, we will pro\ ide you with
an opportunity to submit to us any additional information you may wish for us to
consider, or you may explain to us why you believe you should be provided assigned
counsel.

If you choose to request that we reconsider our recommendation, you are urged to do so
as soon as possible. It is best for you to act as quickly as you can to minimize any delay
in the possible appointment of counsel.
Following our reconsideration, we will notify you, in writing, whether your application
for assigned counsel was granted or denied.

B. Request that the Judge Reconsider the Recommendation that you are not
Eligible

You may also request that the judge who is presiding over your criminal case review and
reconsider our recommendation that you are not eligible. You may do so whether or not
you have already requested reconsideration by our office . However, if you did jucst
our reconsideration, you should wait until you receive our written decision on your
reconsideration request before making your request directly to the judge.

Please note that if you request that the judge reconsider our recommendation, we
cannot guarantee the confidentiality of the information that you provided to us
during the application process. 1 he judge may order us to provide him or her with
this information. Once we give it to the judge, it may become part of the court file
that is available to the public.
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This means that if you request the judge to reconsider our decision, you are waiving
the right to confidentiality.
If you decide to ask the judge to review and reconsider our recommendation, we uigeyou
to do so immediately. Please he ad \ ised that it is best for you to act as quickly as you can
to minimize any delay in the possible appointment of counsel.

If you choose to appeal to the judge, you should wait until your next scheduled court
appearance. During that appearance, you should explain to the judge that you disagree
with our ineligibility recommendation. You should also tell the judge why you cannot
afford to retain a lawyer and need to have one assigned to you. You should bring to court
a copy of our written recommendation of ineligibility. You may also provide the judge
with any additional information or documentation that you believe will be helpful to your
application.
Please be advised that if you choose to request that a judge reconsider our
recommendation, the judge will not necessarily treat y our financial information as
confidential or privileged, meaning, it may be used against you in this or any
subsequent criminal proceeding. You also may be prosecuted if there is any false
information contained in your application.

E: ,

_
, _

issiiiiii iKnt ut counsel , do nut discuss what happened in nun e;isc . I imil uun
. .

You may contact our office at (xxx ) xxx-xxxx if you hav e any questions or need
clarification of these instructions.
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SAMPLE NOTICE OF JUDGE’S INELIGIBILITY DECISION 

 

____________ COURT OF THE STATE OF NEW YORK   

COUNTY OF __________________ 

------------------------------------------------------------------------  

People of the State of New York,          

v.        Docket No.  

___________________________________,  

Defendant. 

------------------------------------------------------------------------  

 

This matter concerns Defendant’s application for assignment of counsel. Defendant was 
arraigned on _______________, 2016, on the following charges: ________________________  

_____________________________________________________________________________.  

Upon review of Defendant’s application, the Court determines that Defendant is not financially 
eligible for assignment of counsel. The Defendant has enough income and/or assets to pay for a 
qualified attorney, competent defense, and release on bond. The Defendant’s living expenses and 
financial obligations do not prevent him/her from being able to pay these costs.      

In reaching this decision, the Court has considered the following information: 

 

1) Nature of the case  

a) Type of charges (check applicable descriptor): 

 □ Violation   □ Misdemeanor  □ Class C, D, or E felony  □ Class A or B felony 

 □ Sex offense, violent felony offense, or homicide offense 

b)  Indication that the case may be complex:   □ Yes  □ No  

(Indicators of complexity include, but are not limited to the following: potential need for 
expert, investigative, or forensic services; existence of complex legal issue; existence of 
possible mental health or mental competence issue).   

 

2) Defendant’s income as set forth in the application for assignment of counsel. 



 

3) Defendant’s assets, which include (check all that are applicable):   

 □ Bank accounts 

 □ Securities/stocks 

 □ Other assets (general description):   __________________________________  

 
4) Living expenses of Defendant (including any dependents), as set forth in the application 
for assignment of counsel.    

 

5) Defendant’s current debt or other financial obligations (check all that are applicable): 

□ Medical debt 

 □ Educational debt 

 □ Other debt (general description):   __________________________________ 

 
6) Bail (check appropriate box): 

□ Defendant was released on his/her own recognizance or on pre-trial release. 

 □ Bail was set and Defendant has the financial resources needed to pay bail. 

7) Other factors considered or other reasons for the ineligibility determination: 

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 

 
In order to maintain the Defendant’s confidentiality, the particulars of his/her finances are not 
included in this Decision. The assigned counsel application, the reason for the ineligibility 
recommendation, and any other documents regarding the Defendant’s financial situation will be 
maintained in the Court file and are ordered to be SEALED from public view.   
 
This shall constitute the Decision and Order of the Court. 

 

Signed: _____________________________   Date: ____________________ 

  



Exhibit C 
 

 



DATE, TIME, AND LOCATION OF HEARINGS
FRIDAY, MAY 31, 2019, 1:00–4:00 P.M.
Appellate Division, First Department
27 Madison Avenue, New York, NY 10010

WEDNESDAY, JUNE 19, 2019, 1:00–4:00 P.M.
Appellate Division, Third Department
Robert Abrams Building for Law and Justice 
State Street, Room 511, Albany, NY 12223

WEDNESDAY, JULY 17, 2019, 1:00–4:00 P.M.
Appellate Division, Second Department
45 Monroe Place, Brooklyn, NY 11201

WEDNESDAY, AUGUST 14, 2019, 1:00–4:00 P.M. 
Appellate Division, Fourth Department
50 East Avenue, Rochester, NY 14604

NEW YORK STATE OFFICE OF INDIGENT LEGAL SERVICES 
Public Hearings on Financial Eligibility for Assignment of Counsel in Family Matters
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NOTICE: Executive Law § 832(3)(c) requires the NYS Office of Indigent Legal Services (“ILS”) to issue 
criteria and procedures for determining whether a person is financially unable to hire a lawyer and 
therefore eligible for publicly-funded legal representation (“assigned counsel”) in certain family law 
matters as set forth in Family Court Act § 262 and Surrogate’s Court Procedures Act § 407.  

ILS will conduct four (4) public hearings to solicit the views and experiences of institutional and individual 
providers of assigned counsel representation, current and former clients of assigned counsel providers, 
county officials, judges, and others interested in assisting ILS in fulfilling this statutory obligation.

Testimony (written and/or oral) is requested 
regarding current and/or recommended 
guidelines, policies, and practices relating 
to the following topics:

 ■ The criteria for deciding whether an individual is el-
igible for assignment of counsel, such as: the actual 
cost of hiring private counsel; type and complexity of 
the case; income needed to meet basic life necessities 
of the applicant and any dependents; ownership of a 
vehicle necessary for basic life activities; home own-
ership, and ownership of other property and non-liq-
uid assets, including the current valuation there-
of; income and assets of family or other household 
members; income from child support or need-based 
public assistance; debts and financial obligations; em-
ployment status; applicant’s housing status, includ-
ing a person’s residency in a correctional or mental 
health facility; the use of  presumptions of eligibility, 
including a rebuttable presumption of eligibility for 
parents in child welfare (Family Court Act Article 10) 
cases; the use of fixed income guidelines (“poverty 
guidelines”); and any other criteria or factors that 
may be considered.

 ■  The process of applying for assigned counsel, includ-
ing the use of technology for prequalification and 
processing of financial eligibility applications.

 ■  The process for reviewing, appealing and/or recon-
sidering eligibility decisions.

 ■  Methods for public dissemination of information 
about the criteria and procedures for determining fi-
nancial eligibility for assigned counsel.

 ■ Confidentiality of information submitted by an appli-
cant for assigned counsel.

 ■  Any other topic pertinent to the implementation of 
equitable, efficient, and fair criteria and procedures 
for determining financial eligibility for assigned 
counsel. 

SUBMISSIONS AND TESTIMONY: Persons interested in 
presenting oral testimony or making a written submis-
sion, or both, are asked to follow the procedures and 
timelines described below. 

WRITTEN SUBMISSIONS: Any person wishing to submit 
written testimony only must do so by 5:00 p.m., Friday, 
July 19, 2019, at the contact information below.

ORAL TESTIMONY: If you are interested in testifying at 
a hearing, please send your request by mail to ILS at the 
address below, or by email to publichearings@ils.ny.gov. 
Your request must be received no later than fourteen (14) 
days before the hearing at which you propose to testify. 
Oral testimony will be limited to 10-15 minutes. Due to 
time constraints, we cannot guarantee that you will be 
selected to present oral testimony.

When requesting an invitation to provide oral testimony, 
please provide the following information:

1. Name and organizational affiliation;

2. A prepared statement or brief description of the topic(s) 
that you intend to address at the Public Hearing; and

3. The Public Hearing (details below) at which you wish 
to testify.

If requesting to give oral testimony, please indicate any 
accommodations (e.g., Americans with Disabilities Act, 
language access services, etc.) necessary to facilitate your 
participation.

Selected individuals will be notified of the proposed date 
and time of their testimony.

NAME, ADDRESS AND AGENCY CONTACT: Please send 
written submissions and requests to testify as follows: 

 E-mail: publichearings@ils.ny.gov, or

 Regular Mail:  Tammeka Freeman  
ATTN: Eligibility Public Hearings  
NYS Office of Indigent Legal Services  
80 S. Swan Street, Room 1147  
Albany, New York 12210
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NOTICE OF PUBLIC HEARING*
%S' Court

NEW YORK STATE UNIFIED COURT SYSTEM
COMMISSION ON PARENTAL LEGAL REPRESENTATION

Submissions and Testimony

The Commission will consider both oral testimony and written submissions.
Alternatively,or additionally, individuals may complete a survey targeting these
relevant Issues,which will be posted at www.nycourts.gov. Persons interested
in presenting oral testimony,making a written submission,and/or completing
the Commission survey,are asked to follow the procedures and deadlines
described below.Please be aware that individuals are not required to present
testimony regarding every question -only answer questions that are relevant
to your organization or practice. Any person wishing to testify orally or in
writing must submit written testimony (or a prepared written statement in

The New York State Commission
on Parental Legal Representation,
established by Chief Judge Janet
DiFiore,seeks to gather information
on existing services and suggestions
for reforms needed to ensure quality
representation for persons eligible
for assigned counsel in family law
matters.The commission will conduct
four (4) Public Hearings to solicit the
views of county government officials,
institutional providers,assigned counsel
programs and attorneys,clients,and
other stakeholders.The information
and ideas elicited will inform the
Commission's report and the resulting
systemic improvements.Interested
participants are requested to provide
written testimony relating to the topics
below,as more fully described on the
following page:

• Funding and Caseloads

• Timely Access to Counsel

• Structural Issues

• Model and Scope of Representation

• Financial Eligibility Criteria and
Procedures

• Statewide Oversight Role

• Global Issues

anticipation of oral testimony) to the Commission on or before August 16.
2018.Anv person wishing to complete the Commission survey,which will be
posted at www.nvcourts.gov.must do so on or before October 1.2018.
Submission of Written Testimony

Written testimony should be submitted at the contact information below.

Requests to Provide Oral Testimony

Because of the limited number of hearings scheduled,the Panel will accept
requests to present oral testimony in advance,and will then notify individuals
of the proposed date,time and duration scheduled for their testimony. If
you are interested in testifying at a hearing,please forward your request
along with your written testimony by August 16,2018,or via email to
parentrepresent(5)nvcourts.gov no later than 20 days in advance of the hearing
at which you propose to testify with the subject line ORAL TESTIMONY
REQUEST.Please be aware that individuals are not required to present
testimony regarding every question -- only answer questions that are relevant to
your organization or practice.

If requesting an invitation to provide oral testimony,please provide the
following information:
1. Identify yourself and your affiliation if applicable (and if you are requesting

an invitation for someone else to testify, that individual's name and
affiliation);

2. Attach either a prepared written statement or a brief description of the
topics you wish to address at the hearing;and

3. Indicate at which of the hearing(s) the testimony is proposed to be given.

If requesting to give oral testimony,please indicate if you will need special
accommodations (e.g. Americans with Disabilities Act or language access
assistance) in order to testify.

Completion of Commission Survey

The Commission survey,which will be available at www.nycourts.gov,must be
completed on or before October 1, 2018. The survey can be completed on its
own,or as a complement to oral/written testimony.

Public Hearings:Dates and Locations:

• SEPT.13,2018 • 1:00 PM - 4:00 PM
App. Div., 4th Dept.,Rochester

• SEPT. 27, 2018 • 10:00 AM- 1:00 PM
App. Div., 1st Dept.,New York City

Name, Address and Agency Contact:• OCT. 10,2018 • 9:30 AM - 12:30 PM
App. Div., 3rd Dept.,Albany All written submissions and requests to testify should be forwarded to

the New York State Unified Court System Commission on Parental Legal
Representation at the following email address: parentrepresentfanvcourts.oov.• OCT. 23,2018 • 10:00 AM- 1:00 PM

Supreme Court, Nassau Co.,Mineola
The Notice of Public Hearings for the Commission is available at nvcourts.gov.
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NEW YORK STATE UNIFIED COURT SYSTEM
COMMISSION ON PARENTAL LEGAL REPRESENTATION
Funding and Caseloads
• The impact of the current funding

system on the ability of institutional
offices and assigned counsel programs
to provide high quality parental legal
representation, including the ability to
recruit and retain, train and supervise,
and adequately compensate assigned
counsel.

• Sufficient office facilities, technology,
legal research, and administrative
resources.

Statewide Oversight Role
• Promulgation and implementation of

Statewide standards governing parental
legal representation.• Access to, training regarding,and

appropriate use of social workers,parent • Monitoring and oversight of parental
advocates, experts, investigators,mental
health professionals, interpreters, and
other non-attorney professional services.

legal representation at both institutional
offices and assigned counsel programs,
including the essential quality
components listed above under
"Structural Issues."

• Training, supervision,and mentoring of
attorneys providing representation in
the trial court and in the appellate court. • Coordinating resources for attorneys,

including training,supervision,
mentoring,and access to non-attorney
professional services, research
assistance,and sample filings and other
legal materials.

• The impact of such funding on
caseloads/workloads of attorneys,
and the need to develop appropriate
caseload standards for various types of * Procedures and practices to ensure client
family law cases, including appeals. rights are protected from the time of the

issuance of an appealable order to the
assignment of appellate counsel.• The adequacy of the current rates for

18-B assigned counsel services and
ancillary non-attorney professional
services (e.g.,social workers,medical and * Multidisciplinary or interdisciplinary
psychological experts,translators,etc.)

Model and Scope of Representation
• Managing relationships among

institutional and governmental entities
regarding funding, legislative,policy,
and practice reform.

• Receiving and processing feedback from
current or former clients of assigned
counsel and other affected individuals
to help monitor the system of parental
legal representation.

Global Issues
• Impact of parental legal representation

on the functioning of other systems that
affect children and families and on the
effective resolution of cases.

• Legislative changes needed to ensure
quality parental legal representation.

• Challenges in rural counties, including
non-legal services, geography and lack
of public transportation,and possible
solutions, including creative use of
technology.

• Special issues related to representation
of assigned counsel eligible parents
and caregivers in cases involving Native
American families,Tribal Courts,and the
Indian Child Welfare Act.

• Special issues related to representation
of assigned counsel eligible parents and
caregivers in cases involving immigrant
families,and the intersection of Federal
and state law

team approach in various Family Court
proceedings.

• The responsibility of the State vs.
the counties for funding mandated
parental representation.

Timely Access to Counsel
• Pre-petition access and procedures for

access to counsel in advance of a first
court appearance in child protective
(CPS) cases to facilitate effective
representation.

• Access to counsel for individuals in
privately initiated cases prior or in
response to the initiation of litigation.

• The potential social and economic
benefits to the early entry of counsel.

Structural Issues
The advantages and disadvantages of
institutional offices (Public Defenders,
Conflict Defenders,and Legal Aid Societies)
and assigned counsel panel programs in
providing the essential elements of quality
representation, including:

• Independence as to funding, eligibility
determinations,assignment and
compensation of attorneys,and other
matters.

• Independence of individual attorneys
to act as zealous advocates and make
independent decisions to further the
stated interests of clients.

• Representation in related legal and
administrative proceedings.

• Special litigation to vindicate clients'
legal rights and challenge systemic flaws.

• Alternative Dispute Resolution.

• The advantages and disadvantages of
specialized panels for specific types of
cases, such as abuse/neglect or family
offense.

Financial Eligibility Criteria and Procedures
• Criteria for determining eligibility for

assigned counsel, including but not
limited to establishing presumptive
financial eligibility guidelines,and what
resources may be considered,and the
process for disseminating information
regarding such criteria.

• The process of reconsideration upon a
determination of ineligibility.

• The advantages and disadvantages of
uniform eligibility standards, including
any potential social and economic
benefits.

• Procedures to ensure confidentiality of
information submitted by individuals.

• Use of online portals and other
technology in processing applications.


