TO:

New York State Unified Court System, Office of Court Administration

FROM:

New York State Bar Association, Commercial and Federal Litigation Section

DATE:

January 27, 2021

RE:

Proposed New Commercial Division Rule Requiring a Nongovernmental
Corporate Party to File a Disclosure Statement Identifying Any Parent
Corporation and Any Publicly Field Corporation Owning 10% or More of Its
Stock, or State That There Is No Such Corporate Ownership

The Commercial and Federal Litigation Section of the New York State Bar Association (the
“Section”) is pleased to submit these comments in response to the Memorandum of Eileen D.
Millett, counsel to the Chief Administrative Judge Lawrence K. Marks, dated December 23,
2020, seeking public comment on the proposed new Commercial Division Rule concerning
disclosure requirements for nongovernmental corporate parties and proposed intervenors (the
“Proposal”).

I.

EXECUTIVE SUMMARY

The Section recommends adoption of the Proposal, with two revisions described in Point III
below. Specifically, the Section believes that the Proposal carefully balances between the need to
assist judges in making determinations regarding recusal with the burden on parties and proposed
intervenors in making disclosures about their ownership. The Section also believes that the
Proposal properly requires that these disclosures be made at the beginning of the case or a
proposed intervenor’s involvement in the case, so as to allow judges and parties to deal with
recusal issues upfront .
As explained below, however, the Section, suggests modifying the Proposal to apply to all nongovernmental “entity” parties and proposed intervenors, rather than only “corporate” parties and
proposed intervenors. Similarly, the Section also suggests modifying the Proposal to require
disclosure of any parent “entity” of a party or proposed intervenor, rather than only parent
“corporation[sj.” The Section suggests these modifications because the reasoning supporting the
Proposal’s disclosure requirements applies with equal force to all entity parties and proposed
intervenors, regardless of their entity form.

II.

SUMMARY OF PROPOSAL

The Proposal is set forth in the Memorandum of the Commercial Division Advisory Council (the
“Council”), dated September 30, 2020, a copy of which is attached as Exhibit A. The Proposal
requires any “non-governmental corporate party” and “non-governmental corporation that seeks
to intervene” to file a disclosure statement that:

(1) identifies any parent corporation and any publicly held corporation owning 10% or
more of its stock; or
(2) states that there is no such corporation.

This disclosure must be filed with the party’s or proposed intervenor’s “first appearance,
pleading, petition, motion, response, or other request addressed to the court,” and must be
“promptly” supplemented if any of this information changes.

The Proposal is substantively identical to Fed. R. Civ. P. 7.1, except that, unlike its federal
counterpart, the Proposal applies to proposed intervenors as well as parties.
According to the Council, the Proposal will assist Commercial Division justices to “ascertain
whether or not the judge has an interest that should cause the judge to recuse himself or herself
from the case.” Indeed, as the Council explains, while section 100.3(E)(1)(c) of the Rules of
Judicial Conduct requires a judge to recuse him or herself when the judge knows that he or she
(either individually or as a fiduciary) has an “economic interest in the subject matter in
controversy or in a party to the proceeding,” the Commercial Division does not have a rule that
requires corporate parties to provide information about its owners to assist the judge in making
this determination.
III.

RESPONSE AND SUGGESTIONS TO FURTHER THE PROPOSAL’S GOALS

The Section strongly endorses the Proposal, with two proposed suggestions described below.
As the Council states, recusal issues involve the ‘“ operations of the courts and the judicial
conduct of judges,’ and are thus ‘matters of utmost public concern.’” United States v. Bradley,
2007 WL 1703232, at *1 (S.D. Ga. June 11, 2007) (quoting Romero v. Drummond Co., 480 F.3d
1234, 1245 (11th Cir. 2007)). Thus, it is important for judges to have sufficient information to be
able to decide whether recusal is warranted, which may not be obvious when entity parties are
involved. The Proposal furthers this objective.

The Section agrees with the Council that the Proposal will assist judges in making recusal
determinations in accordance with section 100.3(E)(1)(c) of the Rules of Judicial Conduct,
which, as explained above, requires a judge to recuse him or herself when the judge knows that
he or she (either individually or as a fiduciary) has an “economic interest in the subject matter in
controversy or in a party to the proceeding.” But the Proposal also assists judges in more broadly
complying with the requirement of section 100.3(E)(1), which requires a judge to recuse him or
herself in any proceeding in which the judge’s “impartiality might reasonably be questioned.”
Indeed, while a judge who has an economic interest in a party before him or her would not have
any actual bias if the judge was unaware of this economic interest, the judge’s impartiality may
still “reasonably be questioned”—especially if this economic interest supposedly became known
only later in the case. So requiring the disclosures in the Proposal will make it less likely that a
judge would be put in a position of inadvertently presiding over a case in which he or she has an
economic interest.
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The Section also agrees with the timing of the disclosure requirements in the Proposal which

states that these disclosures must be made at the outset of the case or the party’s involvement.
This will reduce the likelihood of a conflict being discovered later in a case, and will allow
judges and parties to deal with issues of recusal at the beginning of the case.

The Section, however, suggests modifying the Proposal to apply to all non-governmental
“entity” parties and proposed intervenors, rather than only “corporate” parties and proposed
intervenors. Similarly, the Section also suggests modifying the Proposal to require disclosure of
any parent “entity” of a party or proposed intervenor, rather than only parent “corporationjs].”
The Section suggests these modifications because the Council’s reasoning for the disclosures
required by the Proposal applies with equal force to all entity parties and proposed intervenors,
regardless of their entity form. This is especially so given the recent rise of non-corporate entity
forms, especially limited liability companies.
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