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Re:

Response to (1) September 7, 2021 Request for Public Comment on Proposal to
Amend Commercial Division Rules 11-c, 8, 1(b), 9(d), 11-e(f), 11-g, and Appendices
A, B, E, and F to Provide Additional Guidelines Related to the Discovery of
Electronically Stored Information in the Commercial Division; and (2) September
14, 2021 Request for Public Comment on Proposal to Amend Commercial Division
Rule 11 to Include a Preamble on Proportionality and Reasonableness and to Add
Provisions Allowing the Court to Direct Early Case Assessment Disclosures and
Analysis (the “Proposals”)

Dear Ms. Millett:
We write in response to your Request for Public Comment on the above-referenced
Proposals.
The City Bar’s Council on Judicial Administration and State Courts of Superior
Jurisdiction and Litigation Committees have considered the Proposals. As discussed below, we
support the Proposals with a few, small changes discussed below that we view as furthering the
purpose of the Proposals.
First, the Proposals do not address, but should, the often difficult and time-consuming
question of the technical aspects of a production. That is, in what format should ESI be
produced and what data should be produced, beyond an image of the document being produced?
For that reason, we propose that Rule 11 in addition be amended to provide for the use of the ESI
stipulation attached as Exhibit 1.
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Importantly, the proposed stipulation creates the framework for the process of meeting
and conferring regarding the technical aspects of a production but the parties are free to modify
or amend it by agreement so they can adopt the approach that is best for them in the context of
their litigation. The proposed ESI stipulation contains a privilege claw-back provision for the
parties to use on the rare occasions when they are not using the Commercial Division model
confidentiality order which, under the Proposals, now will contain a privilege claw-back
provision.
Second, the proposed new Rule 11(a) and (b) should be modified to make clear that any
written description of a party’s claims/defenses is not binding and does not limit the scope of its
pleadings; it simply is a tool to facilitate case management. We propose addressing this with a
new subparagraph (c) stating: “Any written description of a party’s claims/defenses provided
under this rule is not binding and does not limit the scope of a party’s pleadings.”
Third, with respect to the Preamble to Rule 11, we believe that it is important to add that
depositions should also be handled in a manner that is proportional and reasonable in light of the
complexity of the case and the amount of proof required to resolve the claims and defenses.
Indeed, whereas current Commercial Division Rule 11-d provides for a total of 10 depositions by
each party, each up to 7 hours in duration, the issues in a particular case may not warrant
numerous depositions. Accordingly, we propose revising the final sentence to the Preamble, as
follows (additional language underlined): “It is important that counsel’s discovery requests,
including depositions, are both proportional and reasonable in light of the complexity of the case
and the amount of proof that is required for the cause of action.”
Thank you for your consideration.
Respectfully,
Michael P. Regan, Chair
Council on Judicial Administration
Bart J. Eagle, Chair
State Courts of Superior Jurisdiction Committee
John M. Lundin, Chair
Litigation Committee
Cc:

Maria Cilenti, City Bar Senior Policy Counsel
mcilenti@nycbar.org
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Exhibit 1
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY Of NEW YORK
----------------------------------------------------------------------- X
Index No. ________
Part ________
Plaintiff(s),
-againstSTIPULATION FOR THE
PRODUCTION OF
ELECTRONICALLY
STORED INFORMATION
Defendant(s).
----------------------------------------------------------------------- X
Pursuant to this Stipulation and Order for the Production of Electronically Stored
Information (Stipulation), the parties shall undertake the following responsibilities as to
Electronically Stored Information (ESI):
1.

Consistent with the parties’ obligations to meet and confer in good faith in

accordance with all applicable rules, including under Rule 202.7(c) of the Uniform Civil Rules
for the Supreme Court (22 N.Y.C.R.R. 202.7(c)), within a reasonable period of time after service
of written discovery requests, the parties shall meet and confer in an attempt to agree upon the
following search, collection and production parameters for ESI: (a) the identification of
custodians reasonably likely to have ESI responsive to the applicable written discovery requests;
(b) the sources where ESI responsive to the applicable written discovery requests is reasonably
likely to be found; (c) the identification of search terms reasonably likely to identify ESI
responsive to the applicable written discovery requests, and/or the use of predictive coding or
other search and review methodologies; (d) the manner of collecting ESI; (e) the formatting and
production of ESI; (f) the de-duplication of ESI; and (g) the delivery of ESI. However, if the
parties cannot, after meeting and conferring in good faith, agree on any or all of the above, then
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the parties shall contact the court, pursuant to the Part Rules of the assigned judge regarding the
resolution of discovery disputes, if any, or Rule 14 of the Commercial Division Rules, in order to
resolve the impasse.
2.

Except for documents produced in native format, all documents shall be Bates

numbered, searchable, and produced in either TIFF or PDF format at 300 dpi or greater.
3.

Documents produced in paper format shall be accompanied by a delimited text

file (.DAT) or an Excel file (.xls) or a text file (.txt) containing these metadata fields: (a)
Beginning Bates Number; (b) Ending Bates Number; (c) Name of Document; and (d) Number of
Pages. The parties may agree to include other fields. The parties shall meet and confer regarding
the delimiters for the file.
4.

Documents produced in electronic form – such as emails, Excel spreadsheets,

word processing documents and presentations – shall be accompanied by a delimited text file
(.DAT) or an Excel file (.xls) or a text file (.txt) containing as many of the metadata fields listed
on Exhibit A as may reasonably be produced. The parties shall meet and confer regarding the
delimiters for the file and the field names appropriate for their databases.
5.

Attachments, enclosures, and/or exhibits to any parent document shall be

produced sequentially following the parent document.
6.

If spreadsheets are produced in their native format, they shall be produced in the

order that they were stored in the ordinary course of business, i.e., emails and attached
spreadsheets should not be separated from each other. A placeholder TIFF or PDF should also
be produced in order to preserve the location of the native document in the production. The
placeholder should say “Produced as Native File” (or an equivalent message) and list the
associated document Bates number at the bottom of the placeholder page. The original file name
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should be prepended with the document Bates number. The extractable metadata (to the extent
the metadata is available) and text should be produced in the same manner as other documents
that originated in electronic form. The parties agree to work out a protocol governing the use
and format of documents produced pursuant to this paragraph at trial, depositions or hearings.
7.

The requesting party may ask for documents that were initially produced in their

petrified (TIFF or PDF) format to be produced in their native format should the petrified version
not be reasonably usable. The documents should then be produced in their unaltered native
format, subject to the producing party’s right to move for appropriate relief under CPLR 3103.
8.

[IF THE PARTIES ARE NOT SUBJECT TO A NO PRIVILEGE WAIVER

PROVISION IN ANOTHER STIPULATION, THEN ADD:] The parties agree that the
production of privileged or work-product protected ESI, whether inadvertent or otherwise, is not
a waiver of the privilege or protection from discovery (including, but not limited to, the attorneyclient privilege or work product protections). In the event that any party produces any ESI that
such party or any other party determines is privileged or otherwise immune from discovery, in
whole or in part, pursuant to the attorney-client privilege, work product doctrine, common
interest doctrine, or any other applicable privilege or protection from disclosure, such materials
(“Protected Information”) may be retrieved by the producing party or any other party claiming
privilege over such Protected Information by giving written notice to the producing Party and all
other Parties. Upon receipt of written notice that the party that intends to retrieve Protected
Information, the party in possession of the Protected Information, or any other persons who have
received a copy of the Protected Information, shall be required to promptly return, destroy or
delete all such Protected Information. The terms of this paragraph will not be deemed a waiver
of any Party’s right to challenge a Party’s designation of materials as Protected Information.
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9.

Should any provision in this Stipulation conflict with any provision in the parties’

Stipulation and Order for the Production and Exchange of Confidential Information, the
Confidentiality Stipulation shall govern.
10.

This Stipulation may be modified or amended by written agreement of the Parties.

6

Dated: __________________________
New York, New York
[FIRM]

[FIRM]

By:_________________________________

By:_________________________________

Tel: (___) ___-____
Fax: (___) ___-____

Tel: (___) ___-____
Fax: (___) ___-____

Attorneys for Plaintiff(s)

Attorneys for Defendant(s)

SO ORDERED: ____________________________________
__________________________
J.S.C.

Dated
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Exhibit A: Metadata Fields for ESI
Field Name

Sample Data

Description
First Bates number of
document
Last Bates Number of
document
Bates number of the first page
of the parent document to the
Bates number of the last page
of the last attached “child”
document
First Bates number of the
attachment range
Last Bates number of the
attachment range
First Bates number of the
parent document (should be
populated for each “child”
document)
First Bates number of every
“child” attachment; can be
more than one Bates number
listed depending on the
number of attachments
(should be populated for each
“parent” document)
Email: Sender

PRODBEG

ABC0000001

PRODEND

ABC0000001

ATTACHRANGE

ABC0000001 - ABC0000015

PRODBEGATTACH

ABC0000001

PRODENDATTACH

ABC0000015

PARENT_BATES

ABC0000001

CHILD_BATES

ABC0000002; ABC0000014

FROM

John Smith

Native: Author(s) of
document

Coffman, Janice; LeeW
[mailto:LeeW@MSN.com]
Frank Thompson
[mailto:frank
Thompson@edt.com]

Recipient(s)

TO
CC
BCC

John Cain

SUBJECT

Board Meeting Minutes

Carbon copy recipient(s)
Blind carbon copy
recipient(s)
Email: Subject line of
the email
Native: Title of document (if
available)
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NEW YORK

CITY BAR
Field Name
DATE_SENT

Sample Data
10/12/2010

Description
Email: Date the email was
sent
Email:
the email was
Native:Time
(empty)

TIME_SENT

7:05 PM

FILE_EXTEN

MSG

FILE_NAME

Draft.doc

FILESIZE

125,455

PGCOUNT

1

Confidentiality

[Blank] / Confidential / Highly
Confidential

Redacted

[Blank] / Redacted

sent
The
file (empty)
type extension of the
Native:
document
The file name of the email
attachment or loose e-file
Size of file in KB
Number of pages in native
document
Confidentiality designation
applied pursuant to
Confidentiality Stipulation
and/or Protective Order
Denotes documents on which
redactions have been applied
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November 15, 2021
Via Electronic Mail
Eileen D. Millett, Esq.,
Counsel, Office of Court Administration
25 Beaver Street, 11th Floor
New York, NY 10004
rulecomments@nycourts.gov
Re:

Comment on Proposal to Amend Commercial Division Rule 11

Dear Ms. Millett:
We, the undersigned, are New York organizations that represent businesses and their
insurers. Many of our members are not regularly involved in matters before the Commercial
Division, but all of us view proportional discovery as a cornerstone of a well-functioning civil
justice system. We believe that a rule amendment addressing proportional discovery would be an
important step in commercial cases and in the broader direction of New York’s court system.
In general, we support the efforts of the Commercial Division Advisory Council
(“CDAC”) to endorse proportionality in discovery by amending Commercial Division Rule 11.
Nevertheless, we recommend codifying the proportionality concept in the rule itself and not
merely in a Preamble. Amending Rule 11 to require that discovery must be proportional to the
needs of a case would clarify the proper scope of discovery, avoid potential confusion as to the
Preamble’s application, and comport with the growing trend to codify proportional discovery.
The concept of proportional civil discovery is now a mainstream rule applied in all
federal courts and an increasing number of state courts. Rule 11 should reflect this development
in the law to codify proportional discovery requirements, not merely acknowledge the
importance of proportionality in a Preamble.
As the Administrative Board of the Courts is probably aware, Federal Rule of Civil
Procedure 26(b)(1) was amended in 2015 to redefine the scope of discovery from any
information “reasonably calculated to lead to the discovery of admissible evidence” to discovery
that is “proportional to the needs of the case.” The federal judiciary spent years developing the
2015 amendment with a goal of improving early case management. As the Federal Advisory
Committee on Civil Rules stated, “parties and the court have a collective responsibility to
consider the proportionality of all discovery and consider it in resolving discovery disputes.”
Fed. R. Civ. P. 26 Comm. Notes on Rules––2015 Amend. Further, establishing “proportionality
as an express component of the scope of discovery” helps to ensure that the burden or expense of
proposed discovery is “determined in a realistic way,” especially in an age of electronically
stored information. Id.
Since 2015, at least 15 states and the District of Columbia have amended their state court
civil discovery rules to require discovery to be “proportional to the needs of the case.” See Mark
A. Behrens & Christopher E. Appel, States Are Embracing Proportional Discovery, Moving Into
Alignment With Federal Rules, 29:5 Legal Opinion Letter (Wash. Legal Found., July 17, 2020)
(discussing post-2015 amendments to state rules of civil procedure in many states). Prior to
2015, Utah and Illinois similarly amended court rules to incorporate the concept of proportional
discovery. See Ill. Sup. Ct. R. 201(c)(3) (amended 2014); Utah R. Civ. P. 26(b) (amended 2011).

State courts specializing in commercial disputes have also embraced proportional
discovery requirements. For example, in 2019, Indiana adopted commercial court discovery rules
that included proportionality and other provisions to promote more efficient discovery. See Ind.
Commercial Ct. R. 6.
New York has been a part of this trend. In 2021, the Uniform Rules for the Supreme
Court and the County Court were amended to encourage parties to “use the most efficient means
to review documents, including electronically stored information (‘ESI’), that is consistent with
the parties’ disclosure obligations . . . and proportional to the needs of the case.” N.Y. R. Unif.
Trial Cts. § 202.20-c(e) (effective Feb. 1, 2021). New York’s Chief Administrative Judge
implemented this rule change based on commercial court rules, recognizing that through the
CDAC’s work “the Commercial Division has functioned as an incubator. . . [and] a recognized
leader in court system innovation rules.” Administrative Order of the Chief Administrative Judge
of the State of N.Y., AO/270/2020, Dec. 29, 2020.
Other entities focused on improving court functions have similarly supported the
adoption of proportionality rules. See Nat’l Ctr. for State Courts, Call to Action: Achieving
Justice for All 24 (2016) (“proportionality must be a guiding standard in discovery and the entire
pretrial process”); Final Report on the Joint Project of The American College of Trial Lawyers
Task Force on Discovery and The Institute for the Advancement of the American Legal System
8 (rev. Apr. 15, 2009) (“Discovery . . . should be limited to documents or information that would
enable a party to prove or disprove a claim or defense or enable a party to impeach a witness.”);
see also Gordon W. Netzorg & Tobin D. Kern, Proportional Discovery: Making It the Norm,
Rather Than the Exception, 87 Denv. U.L. Rev. 513, 532 (2010) (“Proportionality must be made
the norm, not the exception….”).
The CDAC’s proposed Preamble to Rule 11 is helpful in underscoring the importance of
proportional discovery. Rule 11 should go further, though, by expressly requiring proportional
discovery. Doing so would better implement the CDAC’s position in its proposed amendment
that proportionality “must govern discovery in all cases.”
Further, an express rule requirement would avoid potential confusion regarding the
proposed Preamble’s application. The Preamble says it is “important that counsel’s discovery
requests are both proportional and reasonable in light of the complexity of the case and the
amount of proof that is required for the cause of action,” but does not indicate whether parties
may rely on this provision to challenge allegedly disproportionate discovery requests. The
Preamble is also silent with respect to its intended application by judges presiding over
commercial disputes. It is possible reasonable jurists could interpret the Preamble differently.
To avoid potential confusion, and to give full effect to the goal of proportional discovery,
we recommend an amendment to Rule 11 to require discovery to be proportional to the needs of
the case, as in FRCP 26(b)(1):
Rule 11. Discovery.
(a)

Unless otherwise limited by court order, the scope of discovery is as follows: Parties
may obtain discovery regarding any matter, not privileged, that is relevant to a
party’s claim or defense and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the
parties’ relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or
2

expense of the proposed discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence to be discoverable.
(ab) The court may direct plaintiff to produce a document stating clearly and concisely the
issues in the case prior to the preliminary conference. If there are counterclaims, the court
may direct the party asserting such counterclaims to produce a document stating clearly
and concisely the issues asserted in the counterclaims. The court may also direct plaintiff
and counterclaim plaintiff to each produce a document stating each of the elements in the
causes of action at issue and the facts needed to establish their case.
(bc) The court may further direct, if a defendant filed a motion to dismiss and the court
dismissed some but not all of the causes of action, plaintiff and counterclaim plaintiff to
revisit the documents to again state, clearly and concisely, the issues remaining in the
case, the elements of each cause of action and the facts needed to establish their case.
The remaining Rule 11 subsections, not amended by the CDAC proposal, would be renumbered.
Thank you for the opportunity to comment and for considering our recommendation of how to
best address proportional discovery in a Rule 11 amendment. We applaud the CDAC’s initiative
on this topic. Proportional discovery rules will improve the resolution of commercial cases and
the overall direction of New York’s court system.
Respectfully submitted,
Business Council of Westchester
Greater Binghamton Chamber of Commerce
Lawsuit Reform Alliance of New York
New York Insurance Association
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From:
Sent:
To:
Subject:

Joseph Sanderson <joseph.sanderson@gmail.com>
Sunday, November 14, 2021 1:45 PM
rulecomments
Comment on Proposed Amendments to Commercial Division Rule 11

The proposed amendments to Rule 11 are generally beneficial, but appear to contain an unintentional error that limits
the court's authority to order statements of issues and facts to plaintiffs and counterclaim plaintiffs. Under such a
standard, it would appear that defendants could not be ordered to produce statements for affirmative defenses or to
particularize how they intend to negate elements. That is unequal and problematic, and would also be particularly
bizarre where (for example) the plaintiff is seeking a declaratory judgment that they have no liability to the defendant
but the defendant either does not bring counterclaims or brings them in another action.
In any event, these statements should be capable of ready amendment or supplementation as long as that is done in a
timely manner. Otherwise, this rule would likely conflict with the CPLR's ready authorization for amending pleadings and
would lead to issues being unduly constrained if discovery reveals additional claims or issues.
Please be CAREFUL when clicking links or opening attachments from external senders.
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NEW YORK STATE BAR ASSOCIATION
COMMERCIAL AND FEDERAL LITIGATION SECTION
COMMENT ON AMENDMENT TO COMMERCIAL DIVISION RULE 111
SUMMARY
The Administrative Board of the Courts has requested comments on a proposed amendment to
Commercial Division Rule 11 proffered by the Commercial Division Advisory Council (“CDAC”)
(the “Amendment”). The Commercial and Federal Litigation Section of the New York State Bar
Association (the “Section”) recommends that the proposed rule amendment be adopted, as further
explained below.
COMMENT
I.

OVERVIEW

The Section is comprised of a wide cross-section of practitioners, including members in the private
and public sectors, solo practitioners, and members of small, mid-size, and large law firms, who
actively litigate in state and federal courts in New York and adjacent states, and in national and
international forums. Thus, in offering the following comments, the Section is drawing on a broad
range of experience.
II.

THE AMENDMENT

The Amendment would make the following changes to Commercial Division Rule 11:
First, a new preamble would emphasize that discovery in complex business disputes can be
expensive and time-consuming, and parties’ discovery requests should be tailored to ensure that
they are proportional and reasonable based on the facts of a particular controversy.
Second, the Amendment would add a new subparagraph (a), to provide that the court may direct
before the preliminary conference that the plaintiff or a defendant asserting a counterclaim must
provide a concise statement of the issues, elements and facts necessary to establish the asserted
cause(s) of action.
Third, a new subparagraph (b) would provide that, in event of a grant of a partial motion to dismiss,
the court may also direct the parties to revisit their statement of the case.
III.

CONCLUSION

The Section recommends the adoption of the proposed Amendment, which would foster the goal
of “cost‐effective, predictable and fair adjudication of complex commercial cases.” See Preamble
to Commercial Division Rules, 22 N.Y.C.R.R. § 202.70(g).
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Opinions expressed in this Memorandum are those of the Section and do not represent the opinions of the New York
State Bar Association unless and until the Memorandum has been adopted by the Association’s House of Delegates
or Executive Committee.
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The addition of a Preamble to Commercial Division Rule 11 would underscore the benefits of
early case assessment as a means to tailor discovery in complex cases.
The Amendment’s provision in new proposed subparagraph (a) that courts may require the
proponent of a cause of action to provide a “document” that sets forth the issues, elements of the
causes of action and necessary facts would be a useful mechanism to encourage early case
assessment. Using this document, courts could request, based on the model of a Federal Rule of
Civil Procedure 26(f) case management report, that a “document” be put together would inform
the court in advance of the preliminary conference of the pertinent issues.
The new proposed subparagraph (b) would also be useful by requiring the proponent of a cause of
action to restate the issues, elements of the causes of action and necessary facts in the event a
partial motion to dismiss is granted. This requirement would encourage further consideration of
means to tailor discovery necessary to the remaining claims and counterclaims.
Respectfully submitted,
New York State Bar Association
Commercial and Federal Litigation Section
Daniel K. Wiig, Section Chair

November 17, 2021

Approved by the Commercial & Federal Litigation Section Executive Committee, November 16,
2021
Commercial Division Committee
Mark Berman, Co-Chair*
Ralph Carter, Co-Chair*

*Denotes Principal Author(s) of Comment
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From:
Sent:
To:
Subject:

Sanderson, Joseph <joseph.sanderson@kirkland.com>
Tuesday, October 5, 2021 12:39 PM
rulecomments
Comment on Proposed Amendments to Commercial Division Rule 11

I support the proposed amendment, which will encourage much-needed active management of cases to ensure that
discovery is used productively.
That said, the courts remain too overwhelmed to adequately manage complex cases. Absent authority from the
legislature to charge higher filing fees for high dollar value cases that could fund adequate law clerk positions for Justices
in busy counties, the amendment to Rule 11 provides a good opportunity to add a provision encouraging courts to
consider whether to appoint a party-paid referee to hear and determine discovery issues.
Joseph Myer Sanderson

----------------------------------------------------KIRKLAND & ELLIS LLP
601 Lexington Avenue, New York, NY 10022
T +1 212 446 4759
F +1 212 446 4900

----------------------------------------------------joseph.sanderson@kirkland.com

The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only
for the use of the addressee. It is the property of Kirkland & Ellis LLP or Kirkland & Ellis International LLP. Unauthorized use, disclosure or copying of
this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please notify us
immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all attachments.

Please be CAREFUL when clicking links or opening attachments from external senders.
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