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  July 25, 2022
  
  
  
   
Via Email (rulecomments@nycourts.gov) 
 
Counsel, Office of Court Administration  
25 Beaver Street, 11th Fl. 
New York, New York 10004 
 
Re: New York State Bar Association’s Committee on Mandated Representation and 
Committee on Families and the Law Comment on Proposal to issue a new Section 205.19 of 
the Uniform Rules of the Family Court (Exhibit A, 22 NYCRR § 205.19)                                                         
 

NYSBA’s Committee on Mandated Representation joins the Committee on Families and the Law in 
support of the adoption of Section 2015.19. This section would implement a uniform standard of 
eligibility for assigned counsel applicable in all Family Court proceedings with a presumption of 
eligibility for counsel in child welfare proceedings (Exhibit A).  
 
However, we note that to be fully implemented there is a critical need for an increase in the 
availability of assigned and institutional counsel for parents and children in the family courts. 
Without an increase in the rates and funding for that representation, the beneficial impact of the 
proposed new Section 205.19 will not be fully achieved.  
 
While we know that the intent of judicial review is to secure consistency in the application of the 
eligibility standards in Section 205.19, we urge efforts be made to ensure uniformity in that review 
among judicial districts.  
 
We support the recommendation in the Commission’s  February 2019 Interim Report to Chief Judge 
Janet DiFiore (Ex. B) that uniform standards of eligibility in Family Court proceedings be developed 
and implemented. The Office of Indigent Legal Services developed and issued the Standards for 
Determining Financial Eligibility for Assigned Counsel in revised form on February 16, 2021 
(Exhibit C – “ILS standards”). The proposed rule (Ex. A) incorporates the ILS standards and provides 
the uniformity recommended by the Commission for all assignments of counsel for adults in civil 
cases pursuant to Family Court Act § 262, Surrogates Court Procedure Act § 407, and custody and 
visitation proceedings in Supreme Court under Judiciary Law § 35(8).   
 
In the  context of Family Court child welfare proceedings, the proposed rules state that counsel must 
be provided: (i) upon the filing of a petition or pre-petition request under Article 10 of the Family 
Court Act for an order for immediate removal of a child or temporary order of protection; (ii) where 
the court has received notice of an extra-judicial emergency removal of a child; or (iii) upon the filing 
of a petition alleging abuse or neglect against the parent or person legally responsible. (Ex. A, Section 
205.19 (a)(3)). According to the proposed rules, counsel may be provided during the investigative 
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phase of a child protective proceeding prior to the filing of a petition. Tracking the ILS standards 
(Ex. C), the proposed rules provide several presumptions of eligibility, including, among others, 
cases in which the person seeking counsel earns at or below 250% of the federal poverty level, is 
confined or incarcerated, is receiving need-based public assistance or, within the past six months, 
has received assigned counsel in another proceeding (Ex. A, Section 205.19 (b)). We support the 
adoption of these standards. 
  
We urge the consideration of a mechanism to ensure that counsel undertaking pre-petition 
representation will be able to secure counsel’s fees for that representation whether through assigned 
counsel fees or through institutional representation contract recognition of such representation and 
payment for that representation.  
We believe that the promulgation of this rule is authorized under the New York State 
Constitution and falls within the Chief Administrative Judge’s regulatory power, with the 
Administrative Board.   
 
We are aware of the details of the numerous public hearings that were conducted in 2018 and 2019 
in advance of drafting the proposed rules, many of which focused upon the issue of financial 
eligibility issues. We understand that there is widespread support for uniform eligibility standards 
and for timely access to counsel, including during pre-petition child protective investigations when 
the loss of the care of a child is at issue.  
  
We wholeheartedly support the implementation of proposed Section 205.19.   
 
Signed,  

 
Leah R. Nowotarski, Chair CMR   
 
Susan B. Lindenauer  
Linda Gehron  
Co-Chairs, NYSBA Committee on Families and the Law  
*Susan B. Lindenauer and Linda Gehron are members of the Commission 
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LAWRENCE K. MARKS                                              JEFFREY S. SUNSHINE  

LAWRENCE K. MARKS                                                                                                   JEFFREY S. SUNSHINE 
Chief Administrative Judge                 Statewide Coordinating Judge for 

          Matrimonial Cases 

 

TO:   Anthony R. Perri, Acting Counsel, Office of Court Administration 

 

FROM: Hon. Jeffrey S. Sunshine, Statewide Coordinating Judge for Matrimonial Cases 

and Chair, Matrimonial Practice Advisory and Rules Committee  

 

DATE:  July 26, 2022 
 

RE:  Response of Matrimonial Practice Advisory and Rules Committee to Request for 

Public Comment dated June 3, 2022 on Proposed New Section 205.19 of the 

Rules of the Family Court 

 

Thank you for the opportunity to provide Public Comment on the proposal for a new 

Section 205.19 of the Rules of the Family Court to adopt uniform rules of eligibility for assigned 

counsel that would apply in all Family Court proceedings and in certain proceedings in Supreme 

Court pursuant to Section 35(8) of the Judiciary Law.  

 

The Matrimonial Practice Advisory and Rules Committee respectfully requests that a 

new subsection (g) be added to new Section 205.19 in order to clarify that there will be no 

impairment of rights of non-monied spouses, former spouses and parents to seek and obtain 

counsel of their choice pursuant to DRL 237 in matrimonial matters in Supreme Court where 

Judiciary Law 35(8) is applicable. Our proposal is shown below:  

Section 205.19 (additions underlined) 

… 

g) Nothing in this Section 205.19 shall impair or prevent a party from seeking or 

obtaining an award of counsel fees and expenses as a non-monied spouse, former spouse or 

parent for counsel of their choice pursuant to section 237 of the Domestic Relations Law, 

instead and in place of publicly funded counsel pursuant to section 35(8) of the Judiciary Law. 

Please let me know if I may be of further assistance. 

 

cc: Susan Kaufman, Counsel  



 

Kathy Hochul 
Governor 

Patricia J. Warth 
Director 

Burton Phillips 
Counsel 

To: Eileen D. Millett, Counsel, Office of Court Administration 
  Via email (rulecomments@nycourts.gov) 

 
From: New York State Office of Indigent Legal Services,  Patricia Warth, Director 
 
Date:  July 28, 2022 
 
Re:  Comments on Adopting New Section 205.19 of the Uniform Rules of the Family 

Court to Develop Uniform Standards of Eligibility for Assigned Counsel That Would 
Apply to All Family Court Proceedings (22 NYCRR § 205.19) 

 
The New York State Office of Indigent Legal Services (“ILS”) supports the adoption of 
Section 205.19 to establish Uniform Rules for determining eligibility for assigned counsel in 
Family Court proceedings as this proposed section aligns with the ILS Standards for 
Determining Financial Eligibility for Assigned Counsel (“ILS Eligibility Standards”). The ILS 
Eligibility Standards were issued by ILS on February 16, 2021 in accord with our statutory 
authority under Executive Law § 832(3)(c), and after approval by the Indigent Legal 
Services Board. The ILS Eligibility Standards, with relevant Commentary, can be found at: 
https://www.ils.ny.gov/files/Eligibility%20Standards%20Final%20021621.pdf.   
 
In her 2018 State of Our Judiciary Address, Chief Judge Janet DiFiore announced the 
creation of a Unified Court System’s Commission on Parental Legal Representation 
(“Commission”) to examine the current state of representation for low-income parents in 
constitutionally and statutorily mandated family-related matters and to make 
recommendations to ensure the delivery of quality legal representation. The Commission 
conducted public hearings across the state, eliciting oral and written testimony from an 
array of stakeholders. Their searching inquiry resulted in a February 2019 Interim Report 
to Chief Judge DiFiore, which among other things, found two foundational problems with 
parents accessing their right to counsel. First, the Commission found that because New 
York State does not currently have uniform statewide eligibility criteria and procedures to 
determine assigned counsel eligibility, low-income parents in Family Court experience 
significant delays in access to representation and, at times, outright denial of the right to 
counsel. Second, the Commission determined that there is a compelling need for low-
income parents to access the right to counsel during a child protective agency investigation 
and sufficiently in advance of any first court appearance. These findings resulted in the 
Commission recommending that there be uniform eligibility standards for determining 
financial eligibility for assigned counsel in Family Court matters, and that systems be 
implemented to provide low-income parents access to legal representation during the child 
protective agency investigation.   
 
Pursuant to our authority under Executive Law § 832, ILS heeded the Commission’s 
findings and recommendations, and revamped our previously issued Criteria and 
Procedures for Determining Assigned Counsel Eligibility, which when originally issued in 
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April 2016, applied only to criminal cases. These criminal case eligibility standards set 
forth uniform criteria and procedures to guide courts in determining financial eligibility for 
assigned counsel, which included among other things presumptions of eligibility and 
procedures for access to counsel when most needed, even if prior to the first court 
appearance. In revamping these criminal case eligibility standards to include Family Court 
related matters, ILS conducted public hearings specifically regarding financial eligibility for 
assignment of counsel in Family Court matters. We used this information and the 
Commission’s 2019 Interim Report findings to build upon the extensive work we had 
previously done to develop eligibility standards for criminal matters. The resulting ILS 
Eligibility Standards were approved by the ILS Board at its December 2020 meeting and 
issued in February 2021.  
 
Standard I of the revamped ILS Eligibility Standards maintains the same foundational 
principle as the original criminal case eligibility standards, stating that applicants are 
eligible for assigned counsel when their current available resources are insufficient to pay 
for a qualified attorney, the expenses needed for effective representation, and the 
reasonable living expenses for themselves and their dependents.1 Similarly, Standard II 
maintains the same presumptions of eligibility that were set forth in our original criminal 
case eligibility standards, while Standards IV, VI, VII, VII, IX, XI, XII, XIII, and XIV include the 
same criteria and procedures to guide eligibility determinations. The Commentary sets 
forth comprehensive legal and practical justifications for each Standard. Just as 
importantly, however, we know that these standards work. Since 2016, as we have 
monitored implementation of the eligibility standards in criminal cases, we have 
repeatedly been told that these standards fairly and efficiently discern those people who 
can pay to retain counsel from those who cannot and thus are entitled to assigned counsel. 
The presumptions of eligibility set forth in Standard II in particular streamlines the 
assigned counsel eligibility process, allowing for quick and fair eligibility decisions, 
promoting timely access to counsel.     
 
Standard III of the revamped ILS Eligibility Standards builds upon the concept included in 
our original criminal case standards that counsel is to be provided to people at a time they 
need it the most – even if this is prior to initiation of a court proceeding. In this regard, 
Standard III incorporates the Commission’s recommendation that all parents—including 
low-income parents—be provided access to counsel during the child protective agency 
investigation. The Commentary to Standard III fully explains the legal and practical 
justification for this Standard.         
 
If adopted, the proposed Section 205.19 of the Uniform Rules of the Family Court would 
effectively implement both the ILS Eligibility Standards and the Commission’s 
recommendations that there be uniform standards for determining financial eligibility for 
counsel, and that counsel be provided to people during the child welfare agency 
investigation stage. For that reason, and for the reasons set forth in the Commentary to 
each of the ILS Eligibility Standards, ILS supports adoption of the proposed Section 205.19 
of the Uniform Rules of the Family Court.  

 
1 As noted in the Commentary to Standard I, this foundational standard for determining financial eligibility for assigned 
counsel was first used by the judiciary and was taken directly from a 1977 memo issued to courts by then-Director of the 
Third Judicial Department.  It is ILS’ understanding that other Judicial Departments had issued identical memos around the 
same time.       



Re: Public Comment on proposed Family Court Rule 205.19 

 

To Whom it May Concern: 

 I have reviewed the proposed bill along with the attachments.  The espoused goals of 
ensuring uniformity and access to justice – especially amongst underserved segments of our 
community – are laudable.  However, while well intentioned, this bill is fundamentally flawed.   

First, the bill fails to address any mechanism for effective implementation.  There is no 
identified manner to inform individuals of their eligibility to assigned counsel prior to court 
appearances.  Even if this bill were to successfully implement a system to alert individuals pre-
petition of their right to counsel the plan would not be viable.  Although there are thousands of 
calls made to the child protective hotline, only a small fraction result in a petition filed 
requesting court intervention.  Assignment of attorneys to all these families at the investigation 
phase would require more attorneys than are currently available and would tie up the entirety of 
the current attorney pool thereby hampering the court’s already difficult task of timely 
scheduling emergency removal requests – to say nothing of the challenges in calendaring all the 
non-emergency appearances.   

Second, this bill proposes utilizing specialized attorneys and recommends enhanced 
training and enhanced availability of/and or access to services and service providers.  Again, a 
laudable goal with problematic implementation.  While the report recommends the state assume 
the financial burden of paying theses attorneys and requests an increase in their salary to $150 
per hour; there is nothing in the bill that would codify this into law.  Funding has historically 
been an issue for assigned attorneys and it does not seem prudent to assume it will change 
naturally.   

Third, while adding additional training and resources for attorneys might help to 
encourage attorneys to continue to practice in this field it fails to address the immediate shortage 
and does not provide a method by which that training, and resources will be offered.  Without a 
concrete plan set into place assuring these supports, my fear is they will never materialize. 

Fourth, while the drafters cite one instance in which they allege a respondent requested 
an assigned attorney in a removal hearing and was denied the ability to adjourn the emergency 
hearing pending application for an attorney they seem to fail to fully appreciate the statutory 
mandates already in place which require judges to hold said hearings within a very short time 
frame and/or fully set forth the facts of that particular situation (in which the request for an 
attorney was denied) in its entirety.  While what happened in that one instance may have seemed 
unfair, perhaps the quote was taken out of context – perhaps not; we should all be mindful of 
jumping to conclusions before being privy to all the attendant facts and circumstances.  Currently 
the law does not require the judge to assign counsel for emergency proceedings which allege 
there is imminent risk to the health/safety/welfare of a child(ren), but does require the judge to 
assess and make an emergency determination for the safety of the child(ren) involved.  In our 
county we do, as a courtesy to respondents, assign temporary counsel for the emergency removal 



hearings.  However, the number of attorneys on the assigned counsel list is critically short.  I fear 
there will come a day, not too far off, when I will be in the position that a removal has been filed, 
I have a twenty-four-hour window to work with and there are no attorneys available.  Adding 
more rules, or another layer of scrutiny dressed as equal protection is not going to address the 
underlying issues which will continue to hamper our ability to serve the public. 

Fifth, the bill decries the inconsistencies amongst judges in assigning attorneys to cases.  
Establishing a set of rules that apply statewide to determine litigants’ eligibility to assigned 
counsel seems fair.  However, the cost of living differs wildly from county to county – a fact 
which appears to have been overlooked by this bill’s drafters.  I posit the “problem” is not with 
judges being inconsistent, rather the differing standards reflect that each county is making 
decisions on funding that will best fit their local economy.  Generally, eligibility is determined 
based upon a formula utilizing the established federal poverty rate after taking into account the 
localities cost of living. 

A critical issue this bill attempts to address is access to counsel.  Without proper funding, 
the assigned attorney shortage of late will only continue to grow.  If passed this bill, rather than 
achieving its lofty goals will, in fact, worsen the situation -- the exacerbation of this problem will 
disproportionately affect the individuals who come from marginalized racial and ethnic 
backgrounds. This bill’s ambitions are grand, but its failure to address underlying issues and 
codify recommendations from its report ultimately diminish its benefits. 

Instead of attempting to fill perceived holes in the existing system by adding more layers, 
it may be more useful to consider investing in addressing the systemic challenges we have as a 
society.  One potential avenue for making change would be to improve the access and quality of 
early education across the state.  The educational disparities that run rampant at the moment only 
serve to be the fuel for the cyclical marginalization of individuals from lower socioeconomic 
backgrounds.  No amount of additional training or specialization of attorneys will fully address 
issues surrounding a respondent who cannot read well enough to complete an eligibility 
application – an issue I am encountering at an increasing rate.  Another potential avenue to 
consider is funding a system of attorney apprenticeship.  Increasing the number of attorneys 
available to accept these types of cases could have the positive impact of increasing access to 
justice while concomitantly offering some aspiring youth a pathway out of poverty.  These are 
just a couple of thoughts I had; there are a myriad of potential avenues to take that would 
positively impact those that we, in family court, endeavor to serve.  This bill is not one of them. 

Regards, 

 

Hon. Julia M. Brouillette 
Family Court Judge   



 
 

The Children’s Law Center Comments Regarding Proposed Section 205.19 
of the Uniform Rules of the Family Court  

 
The Children’s Law Center (“CLC”) is a 25-year-old, not-for-profit organization that has 
represented over 130,000 children in legal proceedings held in New York City Family 
Courts and the Integrated Domestic Violence Parts of the New York State Supreme Court.  
We are the first organization in New York City dedicated primarily to the representation 
of children in custody, guardianship, and visitation matters, and we also represent 
children in abuse and neglect cases, as well as in family offense and paternity cases.  On 
each case to which CLC is assigned, we strive to give the children whom we represent a 
strong and effective voice in the legal proceedings that have a critical impact on their 
lives.   
 
CLC offers these comments, drawn from our unique organizational experiences, to the 
Administrative Board of the Courts, regarding the proposal to issue a new Section 205.19 
of the Uniform Rules of the Family Court.  That proposal, proffered by the Chief Judge’s 
Commission on Parental Legal Representation, would implement a uniform standard of 
eligibility for assigned counsel that would apply in all Family Court proceedings and would 
include a presumption of eligibility for counsel in child welfare proceedings. 
 

1. CLC supports expansion of eligibility criteria for assignment of counsel, and 
uniformity of its application in a timely manner. 

 
To begin, we are pleased that the standards for eligibility for assigned counsel are being 
reexamined, with a clear mandate for uniformity, equity, and transparency in their 
application.  As we noted in the comments that we submitted to the Commission on 
Parental Legal Representation in both 2018 and 2019, the determination of eligibility for 
assigned counsel has often been left up to a jurist’s discretion.  The lack of standardization 
in assignment of counsel has resulted in unpredictability and unfairness for litigants who 
request that the court provide an attorney to represent them, as one judge may deem a 
parent with a certain income and number of dependents eligible, while another may 
decide otherwise based on the same set of facts.   
 
Such inequity in assignment of counsel has had a particularly noticeable impact on CLC’s 
clients, at both the trial and appellate levels.  On the trial level, case outcomes sometimes 
have turned on whether a parent has had to represent him or herself, or has been 
assigned counsel.  For many litigants, self-representation has proven to be to their 
detriment, as they were untrained in the law and were unable to proceed effectively in 
negotiations and at trial.  It also delayed the resolution of their cases, as they were 
unfamiliar with basic court procedures, such as how to file petitions and motions.  
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Additionally, we have seen appellate courts repeatedly overturn trial court decisions and 
remit cases to family court because a litigant was improperly deemed ineligible for 
assigned counsel; thus, children and families who believed that their cases were 
concluded, and had moved on with their lives, are forced to return to court and resume 
emotionally-trying litigation.  In such scenarios, the courts and counsel also are faced with 
the avoidable burden of adding cases to calendars already packed with incredibly high 
caseloads and of even further delays, which have only been made worse by the months-
long shut down, and then limited capacity of the family courts due to the COVID-19 
pandemic.    
 
We also support the proposed expansion of eligibility for assigned counsel, as such legal 
services are needed by more than just the most impoverished New Yorkers.  Certainly, 
those whose incomes are at or below 250% of the federal poverty level understandably 
have great difficulty affording quality private counsel, which regularly can cost more than 
$200/hour.  However, families living well above the federal poverty level still may earn 
only a modest income and struggle to make ends meet, especially in New York City, 
where the cost of living is exorbitantly high and families’ financial distress has worsened 
in the wake of the COVID-19 pandemic, as litigants face unemployment and/or 
underemployment, lost household incomes, rising rents, and inflation.  Indeed, it is our 
experience that, even prior to the pandemic, many litigants lived pay check to pay check.  
When those litigants were deemed ineligible for assigned counsel, they had insufficient 
funds to hire private attorneys, or quickly ran out of money to pay the attorneys whom 
they had retained, and thus were forced to proceed pro se at some point during the course 
of the litigation—often on the eve of, or during, trial.   
 
Moreover, it is reasonable to suggest that litigants who earn above 250% of the federal 
poverty level and/or own property should not automatically be excluded from 
consideration for assigned counsel.  Rather, as the proposal suggests, the court should 
base its eligibility determinations on a thorough consideration of a litigant’s entire financial 
situation, including that litigant’s debts, the illiquidity of his or her assets, the number of 
dependents that he or she supports, and the cost of living in his or her jurisdiction and of 
retaining counsel there.  While this approach will result in the exercise of discretion by 
jurists that has resulted in inequality in the past, we believe that it is necessary to ensure 
that litigants in more expensive jurisdictions, such as New York City, are not subject to an 
overly-narrow “one size fits all” bright-line eligibility standard that fails to consider the vast 
cost-of-living differences and expenses between jurisdictions.      
 
Finally, CLC agrees that it is critical that quality counsel be assigned to parents as early 
as possible, and stresses that this holds true for both state- and privately-initiated Family 
Court cases.  Early assignment of or access to counsel would help address inequities 
resulting from lack of representation and would protect parents’ due process rights in a 
variety of types of proceedings, including custody/visitation and family offense 
proceedings.  Although not addressed by the proposal, early assignment also is 
preferable with respect to assignment of counsel to children.  One example that illustrates 
the import of early assignment is the child safety conference that takes place prior to the 
filing of an Article 10 child abuse or neglect case, at which access to counsel for both 



parents and children could help all family members to understand, address, and resolve 
child protective issues without court intervention, thereby protecting children, stabilizing 
at-risk families, and avoiding unnecessary and costly court involvement.1   
 

2. Family Court Act §262 Should be Amended to Provide Right to Assignment 
of Counsel for Petitioners and Children in Paternity Cases in Which 
Equitable Estoppel or Vacatur of an Acknowledgment of Paternity Becomes 
an Issue, and in Custody Cases in Which a Non-Parent is the Petitioner. 

 
We would be remiss if we did not seize this opportunity to stress the need to expand not 
only the criteria for eligibility for assigned counsel, but also the categories of litigants who 
should be provided this right.  First, CLC is frequently assigned to represent children on 
cases involving equitable estoppel or requests to vacate a previously-signed 
acknowledgment of paternity.  These cases, which involve challenges to or denials of the 
claim that a particular man is a child’s biological father, are some of the most emotionally-
fraught cases in which CLC participates.  Indeed, they raise fundamental questions for 
children about their identify and heritage, which can significantly impact their views of 
themselves, their family, and the world.  Despite the incredible amount that is at stake in 
these matters, F.C.A. §262 guarantees assignment of counsel in these cases to the 
respondent, only, whereas the decision whether to assign counsel to a petitioning parent 
or child lies within the court’s discretion.2  Thus, in cases where the court declines to 
assign counsel, the petitioner and the child may find themselves at a substantial 
disadvantage.  Similarly, we have represented thousands of children whose grandparents 
or other family members sought an order granting them custody of a child whom they 
have raised, but are denied assigned counsel because F.C.A. §262 does not provide a 
non-parent seeking custody with the right to such, despite the role that they have played 
in that child’s life.  We urge amendment of F.C.A. §262 to include representation for 
petitioners in both of these scenarios, to serve the interests of justice for these litigants 
and the children who are the subjects of such litigation.   
 

 
1 Frequently, CLC learns that a client whom we currently represent or previously represented on an Article 
6 custody or visitation case has become the subject of a child protective investigation.  In those instances, 
we welcome the opportunity to participate in the family’s child safety conferences.  Not only do we seek to 
advocate on behalf of our clients and ensure that their positions are presented, but we also wish to use our 
history with and knowledge of a family to help resolve cases without further filings and protracted litigation, 
when appropriate.   
 
2 Caselaw supports assignation of an attorney for the child (“AFC”) in cases involving equitable estoppel 
and/or vacatur of an acknowledgement of paternity.  See, e.g., Andrew T. v. Yana T., 74 A.D.3d 687 (1st 
Dep’t 2010) (“In all cases involving the issue of paternity, the ‘paramount concern’ is the child’s best 
interests, and an order directing genetic testing therefore should not be entered prior to a hearing on the 
child’s best interests at which the child should be represented by [an attorney]”); Troy D.B. v. Jefferson 
County Dept. of Soc. Servs., 42 A.D.3d 964, 965 (4th Dep’t 2007) (“Where, as here, any determination by 
the Family Court has the potential to prejudice the child’s interests, appointment of a law guardian to 
represent the best interests of the child is necessary”); Darlene L.-B. v. Claudio B., 27 A.D.3d 564 (2d Dep’t 
2006) (“Under the circumstances of this case, where any determination by the Family Court has the 
potential to prejudice the child’s interests, appointment of a Law Guardian to represent the best interests of 
the child is necessary”).  However, such assignment is not guaranteed by statute.   



3. There is Dire Need for an Overall Increase in Resources to Ensure 
Manageable Caseloads and Quality Parent and Child Representation, As 
Well As Improved Court Efficiency. 

 
Undoubtedly, expansion of eligibility for assigned counsel is as costly as it is necessary, 
and will require an increase in the number of counsel currently available for assignment 
by the court.  Unfortunately, the family court is plagued by delays and large caseloads, 
and the shrinking of the 18-b panel, all of which were exacerbated by the pandemic.  The 
family court desperately needs a much greater investment from the State, so that those 
who work there, representing children and parents and serving the public, can do their 
jobs more effectively and efficiently.  Such investment includes more funding for individual 
attorneys who are assigned to indigent clients, as proposed this past session in the 
legislature.3  It also includes adequate resources for institutional providers, such as CLC.   
 
As we know from our own practice, the benefits of receiving representation from an 
institutional provider are myriad.  Institutional providers can provide comprehensive 
services to help address clients’ needs, both in and out of court, because we work in 
teams comprised of trial attorneys, social workers, specialized writing and appellate 
attorneys, and paralegal staff.  CLC is a legal services law firm that conducts on-going 
supervision and training for all employees, and collects internal data about our cases to 
help to inform, and ultimately improve, our work and procedures.  Further, staff supports 
each other, assisting with case coverage and filings, so that unnecessary adjournments 
can be avoided.  All this leads to greater accountability and flexibility, which benefits the 
children whom we serve.  If the State expanded the resources allotted for institutional 
providers, more parents who are assigned counsel could benefit from such 
comprehensive services and representation by zealous, knowledgeable, and committed 
advocates. 
 

******** 
CLC appreciates this opportunity to submit comments regarding this important proposal, 
and looks forward to continued discussion about the investments and supports needed 
to serve the best interests of children who are the subjects of family court litigation. 
 
Karen Simmons, Esq. 
Executive Director 
ksimmons@clcny.org 
 
Louise Feld, Esq. 
Writing and Policy Attorney 
lfeld@clcny.org 

 
3 S3527-B/A6013-B proposed enhancing the rates paid to attorneys assigned to represent parents and 
children in Family Court pursuant to §722-b of County Law Article.  That bill did not pass this session.  In 
addition, the New York County Lawyers Association and several New York Bar Associations filed suit 
against New York City, the New York City Department of Finance, Sherif Soliman, and New York State, 
seeking a preliminary injunction to immediately compensate assigned counsel $158/hour.  On July 25, 
2022, the State Supreme Court (Hon. Lisa Headley) granted the plaintiffs’ request, and ordered that the 
defendants pay the plaintiffs $158/hour, retroactive to February 2, 2022.   
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August 2, 2022 

 

 

Eileen D. Millett, Esq., Counsel 

Office of Court Administration 

25 Beaver Street, 11th Fl., New York, New York, 10004 

Sent to rulecomments@nycourts.gov 

 

Re: Formal Comment on Adopting a New Section 205.19 of the Uniform Rules of the Family 

Court 

 

The proposed rule is beyond the scope of the authority of the chief administrator of the 

courts.  It usurps the functions of the Legislature and the Governor since it essentially amends 

Family Court Act §262, Surrogates Court Procedure Act §407, and Judiciary Law §35(8) by 

creating a new right to assigned counsel without legislative action. Under the New York State 

Constitution (Article III §1), legislative power is vested in the Senate and Assembly. 

 

 

 

For information contact: 

Sheila Harrigan, Executive Director 

Rick Terwilliger, Director of Policy & Communications 

(518) 465-9305 

info@nypwa.org 
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Sent via email to: rulecomments@nycourts.gov  

 

Office of Court Administration 

25 Beaver Street, 11th Fl. 

New York, New York, 10004 

 

Re: Request for Public Comment on Adopting a New Section 205.19 of the 
Uniform Rules of the Family Court to Develop Uniform Standards of 
Eligibility for Assigned Counsel That Would Apply in All Family Court 
Proceedings 

 

To Whom It May Concern: 

On behalf of the Chief Defenders Association of New York, we would like to 
thank the Office of Court Administration for the opportunity to provide 
comments on the proposed adoption of Section 205.19 of the Uniform Rules 
of the Family Court to develop uniform standards of eligibility for assigned 
counsel in all family court proceedings.  

The Chief Defenders Association of New York (CDANY) is a membership 
organization of the appointed Public Defenders, Conflict Defenders, 
Executive Directors of non-profit public defense offices and Administrators 
of Assigned Counsel Panels throughout New York State. Our organizations 
collectively represent most people prosecuted in every county of New York 
State—hundreds of thousands of people each year. Collectively, our public 
defense offices represent close to 400,000 people in the criminal, family, and 
appellate courts of New York State every year. Many of our member 
organizations also represent low-income parents and caretakers in Article 10 
and related proceedings across the State. 
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Our written testimony below addresses the proposed new uniform standard of eligibility for 
assigned counsel that would apply in all family court proceedings, which adopts  the Standards for 
Determining Financial Eligibility for Assigned Counsel issued  by the State’s Office of Indigent 
Legal Services (ILS) in February 2021.1  We strongly support the new rules that  clarify eligibility 
standards and assure greater access to counsel in family court proceedings, including timely 
assignment of counsel. 

In particular, the use of presumptive eligibility is critical for groups of clients who should not have 
assignment of counsel delayed while the court assesses eligibility. CDANY agrees that potential 
clients who are incarcerated, are in a mental health facility, are on needs-based public assistance, 
and/or have, within the past six months, been deemed financially eligible for counsel in another 
proceeding should be provided a no-cost attorney from the outset of an investigation or proceeding.  

Another positive aspect of the OCA standards is the flexibility they allow in considering the totality 
of the potential client’s means, including debts and financial obligations, as well as the cost of 
retaining a private attorney for the matter. It is quite costly to hire an attorney for many types of 
family cases, given the average number of court appearances and the length of time many of these 
cases take in court.  

Finally, we applaud the inclusion of investigations by Child Protective Services (CPS) as an 
eligible proceeding for the assignment of counsel. As is discussed in more detail below, our 
experience is that representation at the earliest stages of an investigation can decrease court filings 
and increase the chances a family can remain safely together with services. 

The main concern of Chief Defenders across New York State is that these standards cannot be 
implemented without adequate funding and resources. We have significant concerns that the 
current funding levels are insufficient to guarantee adherence to the standards. For those counties 
that handle cases through a public defense or non-profit office, the annual county-based (or city-
based in NYC) budgets throughout the state are vastly insufficient to represent all eligible people. 
Moreover, due to the low 18-b rates for assigned counsel, there are very few attorneys willing to 
serve on the assigned counsel panels.  

Another factor to consider is that Office of Indigent Legal Services (ILS) has issued standards for 
attorney representation that place a cap on the number of cases an attorney can accept.2 Current 
funding does not meet these standards, meaning that attorneys working in this field have caseloads 
that exceed the cap already. The new eligibility standards will, and should, assure that more people 
receive an attorney free of cost, but there is no mechanism to ensure funding to make this happen. 
It will require a substantial infusion of monies from the state to ensure all eligible clients receive 
a qualified attorney to represent them and that each attorney is handling the number of cases 
permitted under the standards.  

 

 
1https://www.ils.ny.gov/files/Eligibility%20Standards%20Final%20021621.pdf 
2 Caseload Standards for Parents’ Attorneys in New York State Family Court Mandated Representation Cases, 
https://www.ils.ny.gov/files/Caseload%20Standards%20Parents%20Attorneys%20NYS%20Family%20Court.pdf.  

https://www.ils.ny.gov/files/Caseload%20Standards%20Parents%20Attorneys%20NYS%20Family%20Court.pdf


Pre-Petition Representation  

The proposed eligibility rules provide access to counsel during the investigation stage of a case, 
before an Article 10 petition is filed. See Proposed New Section 205.19(a)(3) of the Uniform Rules 
for Family Court. Legal assistance during the investigation prevents unnecessary removals of 
children from their families and reduces family court litigation by giving parents access to legal 
advice and social work services before and during the period when the CPS agency is deciding 
whether a removal of the child is warranted.  

Proposed Rule 205.19 comports with the recommendations set forth in the 2019 Interim Report to 
Chief Judge DiFiore issued by the New York State Commission on Parental Representation, as 
well as the recommendations of the federal Administration for Children and Families. The 
Commission’s report thoroughly described the crisis in New York’s parental legal representation 
and recommended “that parents be timely provided with relevant information about the right to 
counsel, and that parents be granted access to counsel during a child protective agency 
investigation and sufficiently in advance of the first court appearance.”3  As further stated in the 
Report, “[g]iving parents representation when it matters – before they appear in court - is consistent 
with principles of equal protection and due process; can prevent unnecessary and prolonged 
separation of children from their parents; and can mitigate the disruption and trauma that 
accompanies State intervention into the family.”4 

Likewise, since 2017, the federal Administration for Children and Families has endorsed early 
assignment of counsel: “[t]here is a growing body of empirical research linking early appointment 
of counsel (at or prior to a party’s initial appearance in court) and effective legal representation in 
child welfare proceedings to improved case planning, expedited permanency and cost savings to 
state government.”5 

Cases involving common family problems such as drug or alcohol use and mental health issues, 
can be resolved outside of court. This is more likely to happen if the parent is motivated positively 
to address these issues and agree to services. With independent legal advice from an attorney, a 
parent is more likely to trust that engagement is a positive step towards keeping their family 
together. Social work services provided through the parent’s attorney are easier for a client to 
accept, as parents often view the CPS caseworker, who has the power to take their children away 
from them, in a negative light, even if the caseworker is genuinely trying to help. Perhaps more 
importantly, given the fact that a parent who can afford counsel during the early stages of a CPS 
investigation is often able to hire an attorney for legal advice, it is a matter of equity to ensure that 
low-income parents have that same opportunity.  

For the past few years, the New York City Council has funded family defense organizations to 
provide early advocacy and representation during a child protective investigation. During this 

 
3http://ww2.nycourts.gov/sites/default/files/document/files/2019-02/PLR_Commission-
Report.pdf?fbclid=IwAR2DGVUGk86o8SH4HkViJ7a9uJyYHWZt7rktZ044xQlnyKH3K9HYNBwqLiw, p. 16-23 
4 Id., p. 16 
5 Health and Human Services, ACYF-CB-IM17-02, January 17, 2017 (citations omitted). 

http://ww2.nycourts.gov/sites/default/files/document/files/2019-02/PLR_Commission-Report.pdf?fbclid=IwAR2DGVUGk86o8SH4HkViJ7a9uJyYHWZt7rktZ044xQlnyKH3K9HYNBwqLiw
http://ww2.nycourts.gov/sites/default/files/document/files/2019-02/PLR_Commission-Report.pdf?fbclid=IwAR2DGVUGk86o8SH4HkViJ7a9uJyYHWZt7rktZ044xQlnyKH3K9HYNBwqLiw


representation, the offices provide clients with legal advice and representation as well as social 
work assistance. Based on this experience, it is very clear that early intervention can be quite 
successful in reducing court filings in Article 10 cases. Further, even when there is a filing, early 
intervention increases the chances the family can remain safely together during the pendency of 
the case or that a close family member can foster the child during the proceedings.  

Each of these outcomes is a benefit to families, the courts, and local and state government. 
Reduction in court filings is a critical benefit to the family courts, which have very high caseloads, 
as well as to all litigants whose cases are further delayed by additional filings. In terms of benefits 
to the city or county, timely access to counsel and interdisciplinary representation saves significant 
foster care dollars per year, while also keeping families safely together.   

A well-researched report showed that interdisciplinary representation significantly reduced the 
amount of time a child spends in foster care in cases that were filed in court.6 The benefits of this 
model of representation are enhanced when parents receive assistance early on, before a case is 
filed.  In fact, early representation has reduced the number of filings as is evidenced by some data: 
In FY21, nearly 80% of the CPS investigations Bronx Defenders and Brooklyn Defender Services 
represented parents in were never filed in family court. For the CPS investigations that were 
ultimately filed in court, early advocacy had a positive impact on what happened in the case. In 
96% of the cases that were ultimately filed in court, children stayed home or were placed with 
family rather than in the foster system. 

Timely Access to Counsel is a Racial Justice Issue 

Race and poverty are defining characteristics of the family regulation system which 
disproportionately surveilles and targets Black, Indigenous and immigrant people, particularly 
those from low-income communities of color. In New York, Black children make up 40% of the 
children in the foster system yet make up 15% of the children in the state, whereas white children 
make up 25% of the children in the foster system and 48% of the children across the state.7 The 
New York State Bar Association recently called on New York State lawmakers to urgently “end 
the unnecessary disruption and destruction of Black families caused by the child welfare system.”  

Ensuring more equitable access to representation to those families under investigation by CPS 
agencies is one way to reduce the likelihood of family separation, reduce the number of children 
of color in the state’s foster system and to protect the rights and integrity of Black and low-income 
families in New York.  

Parents who are financially able to seek the assistance of counsel at these early and critical stages 
of a CPS investigation typically do so. The Commission’s recommendations are to ensure all 
parents in this position, including those with limited means, have the same access to counsel as 
those who can afford to hire an attorney. 

 
6 https://www.sciencedirect.com/science/article/pii/S019074091930088X 
7 https://ocfs.ny.gov/main/reports/maps/counties/New%20York%20State.pdf, page 7. 

https://nysba.org/app/uploads/2022/03/Committee-on-Families-and-the-Law-April-2022-approved.pdf
https://nysba.org/app/uploads/2022/03/Committee-on-Families-and-the-Law-April-2022-approved.pdf


This Rule Protects the Due Process Rights of Parents  

Proposed Rule 205.19 does not create a new right to counsel for parents under investigation by a 
CPS agency. Rather, it confirms the due process rights of indigent parents in Article 10 
proceedings—rights that are invoked when a CPS agency, an arm of the government, contemplates 
whether to interfere with a parent’s care and custody of their child—and gives indigent parents the 
same access to legal representation as a parent of means who can afford to hire an attorney.  

The stated purpose of Article 10 of the Family Court Act (FCA) is to “provide due process of law 
for determining when the state, through its family court, may intervene against the wishes of a 
parent on behalf of a child so that his needs are properly met.”8 Important substantive and 
procedural due process rights are at stake when the government, through its agents, such as CPS, 
intervenes in a family's life. In recognition of the need for protection of these important rights, 
FCA Article 10 requires that, at various points before a court proceeding is initiated or a hearing 
conducted, parents must be notified of "the right to be represented by counsel, including 
procedures for obtaining counsel, if they are indigent.” This language was added in 1990 as a result 
of a comprehensive, federally-funded, two-year study of New York's child protective and family 
court systems to ensure that parents have access to publicly funded legal representation before a 
petition for neglect or abuse is filed with the court.9  Family Court Act 1021 requires that persons 
authorized to remove a child with the written consent of his or her parent or other person legally 
responsible “shall, coincident with consent or removal, give written notice to the parent or other 
person legally responsible…of the right to apply to the family court for the return of the child…, 
and of the right to be represented by counsel and the procedures for those who are indigent to 
obtain counsel in proceedings brought pursuant to this article.”10  

Family Court Act 1024, which empowers the government to remove a child from a parent on an 
emergency basis, also provides that “coincident with removal,” the parent “shall” be given written 
notice, on a form “prescribed by the chief administrator of the courts,” of certain rights, including 
“the right to apply to the family court for the return of the child…and of the right to be represented 
by counsel…and procedures for obtaining counsel, if indigent.”11 These important additions to 
Article 10 were made to ensure that parents were informed of their right to counsel and had access 
to counsel when the government infringed upon their custodial rights during a CPS investigation, 
before filing a petition or application in court. Through this proposed rule, OCA is ensuring equity 
in access to counsel when it is required and when a parent’s due process rights are at risk. 

 
8 NY Family Court Act §1011 

9 See Jules Kerness and Constance R. Warden, Child Protection and the Family Court: A Study of the Processes, 
Procedures, and Outcomes Under Article Ten of the New York Family Court Act, New York State Senate Standing 
Committee on Child Care, (Sen. Mary Goodhue, Chair) (National Center on Child Abuse and Neglect, December 
1989), https://www.ncirs.gov/pdffiles1/Digitizations/126665NCJRS.pdf.  

10 See FCA §1021. See also §§1022, 1022-1, 1026, 1034(1)(b).  

11 See FCA 1024(b)(iii). 

https://www.ncirs.gov/pdffiles1/Digitizations/126665NCJRS.pdf


There are some who argue that the First Department’s decision in Jeter v. Poole, --- N.Y.S.3d ---, 
2022 N.Y. Slip Op. 04121 (1st Dep’t 2022), wherein the court held that a parent’s due process 
rights were not violated by a failure to assign her counsel to represent her in an OCFS 
administrative hearing, extends to pre-petition matters and supports the denial of access to counsel 
during a CPS investigation. This argument is misguided and based on a misinterpretation of Jeter, 
which in fact further supports the necessity of the proposed court rule at issue here. Citing the 
Court of Appeals’ decision in Matter of Ella B., 30 N.Y.2d 352 (1972), the Court distinguished 
Jeter, in which the parent’s employment options were impacted, from Ella B., which held that a 
parent’s right to assigned counsel is invoked when their right to the care and control of their child 
is implicated. The circumstances addressed by this proposed rule are precisely those where a 
parent’s due process rights to the care and control of their child are at risk, and thus warrant 
equitable access legal representation.  

Conclusion 

The Chief Defenders Association of New York strongly supports the proposed eligibility standards 
promulgated by the Office of Court Administration under section 205.19 of the Uniform Rules of 
the Family Court. 

Due to the lack of sufficient funding to support these standards or the attorney caseload limits, it 
is hoped that the state will contribute to the constitutionally mandated provision of Family Court 
parental representation.  

For questions, please contact Mark Funk at MarkFunk@monroecounty.gov or James McGahan 
at JMcGahan@stlawco.org.  
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August 3, 2022 

 

The Hon. Lawrence K. Marks 

Chief Administrative Judge of the Courts 

Office of Court Administration 

4 ESP, Suite 2001 

Empire State Plaza 

Albany, NY 12223-1450 

 

 

 

Dear Judge Marks: 

 

The New York State Association of Counties (NYSAC) represents New York’s 57 counties and the City of 

New York.  

 

We appreciate the opportunity to comment to New York State’s Administrative Board of the Courts regarding 

proposed Section 205.19 of the Uniform Rules of the Family Court (22 NYCRR § 205.19). This proposed rule 

change would create a uniform standard of eligibility for assigned counsel that would apply in all Family Court 

proceedings and would include a presumption of eligibility for counsel in child welfare proceedings.  

 

A primary goal of this proposal is to ensure Family Court justice and seeks to achieve this by allowing those in 

need to obtain county-provided counsel throughout the entire process. Providing counsel throughout this entire 

process would increase workload and the number of county-provided attorneys within the Family Court system.  

 

While we are strongly supportive of initiatives that enhance the Family Court system and help ensure justice for 

all, due to the fiscal burden placed on county government to meet these goals, this rule/regulation cannot be 

implemented at this time without State funding to meet the increased cost toward county-provided counsel for 

individuals involved in Family Court matters.  

 

Our position is consistent with the 2019 Interim Report from the Commission on Parental Legal Representation, 

led by Chief Judge DiFiore. The report concluded the type of changes proposed in 22 NYCRR § 205.19 require 

State, not county funding to achieve the goals of improving the Family Court System.  

 

Recently, through the leadership and support of OCA, the State Legislature, and the Executive 

Chamber/Indigent Legal Services, our Criminal Court public defense services have grown to become the 

nation’s leader in effective counsel to those in need.  

 

Counties provide this service with our public defenders, conflict defenders and County Law 18b assigned 

counsel. However, New York State would not be a national leader without the State’s commitment to fully fund 

indigent legal services.  
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The same logic that strengthened our criminal courts needs to be applied to Family Court. Hurrell-Harring, et al. 

v. State of New York, proved due to limited local resources and tax caps, counties cannot meet the need of 

increased costs to the public representation system without resulting in other needed county services suffering.  

 

We request that you follow the recommendation made by OCA’s own report on this topic, “(w)e recommend 

that the State pay for all costs associated with parental representation in child welfare proceedings to ensure 

quality representation and eliminate disparities among localities.”  

 

Accordingly, NYSAC strongly recommends that any changes created by this regulation are paused until such 

time that the State Legislature can have hearings on the matter.  

 

After such time, the Legislature and the Governor can and should agree on a consistent and protected funding 

stream. This will ensure a quality Family Court system that is best for the State and maintain the strength of all 

other county service functions.  

 

New York relies on county government to provide many of the State’s vital services to our residents. The 

counties of New York take great pride in this responsibility. County service providers are also key to 

maintaining a strong functioning State court and justice system. It is therefore critical that the State maintains 

the commitment to fund indigent legal services.  

 

Sincerely, 

 

 
 

Stephen J. Acquario, Esq.  

Executive Director 

New York State Association of Counties 

 

CC:  Patrick Cummings, Esq.  

 Counsel 
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Albany Rochester White Plains Long Island

August 3, 2022

Submitted via e-mail at: rulecomments@nvcourts.aov
Eileen D. Millett, Esq.
Counsel, Office of Court Administration
25 Beaver Street,11th Floor
New York, NY 10004

Re: Request for Public Comment on Adopting a New Section 205.19 of the Uniform Rules of the
Family Court to Develop Uniform Standards of Eligibility for Assigned Counsel That Would Apply
in All Family Court Proceedings

Dear Ms.Millett:

I am writing on behalf of Empire Justice Center to provide comments regarding establishment of proposed
statewide uniform standards of eligibility for assigned counsel in all family court proceedings.

Empire Justice Center is a New York-based multi-issue,multi-strategy public interest law firm founded in 1973
that is focused on changing the systems within which poor and low-income families live, including those
marginalized by their intersectional identities. Our tools include direct client representation and impact litigation,
policy advocacy, training and technical assistance. We have offices in Rochester, Albany,Long island, and
Westchester County. We work in many substantive areas of the law that find our clients in state and family
courts, including, but not limited to, domestic violence and other crime victimization, family law, housing, civil
rights, health, LGBTQ rights, public assistance benefits, and foreclosure. Our robust immigration practice also
appears in family court when representing youth seeking Special Immigrant Juvenile Status. As a result of our
work,we are pleased to share our perspective on this proposal.

We sincerely appreciate and are enthusiastically supportive of the development and usefulness of uniform
standards of eligibility for assigned counsel.It is good for the persons needing assigned counsel, and it is good
for the courts and third-party entities tasked with determining eligibility. Having counsel in family court
proceedings improves the efficiency and effectiveness of the courts and improves access to justice for
individuals in situations involving significant issues affecting family relationships and safety. Assigned counsel
help to ensure "the well-being of children by supporting the legal needs of their parents" throughout all family
court proceedings.1 A presumption of eligibility serves to further these laudable goals. We are especially pleased
that assigned counsel may be provided during the investigative phase of a child protective proceeding prior to
the filing of a petition. This will help to ensure that families are not unnecessarily separated and will protect the
due process rights of parents and caregivers during such investigations.

1 Commission on Parental Legal Representation, Interim Report to Chief Judge DiFiore, February 2019,Executive Summary,
pg. 7 quoting Chief Judge DiFiore.

119 Washington Avenue, Albany, NY 12210
Phone: 518,462.6831 Fax: 518,462,6687

www.empirejustice.org



While we are supportive of this new rule,we provide thoughts for your consideration. Many of the families with
whom we work are at a disadvantage in navigating the court process due to limited education, illiteracy,
language barriers,and immigration concerns. It is essentia! that their rights be protected and that additional
measures be taken to ensure that all are provided with equal access to justice.We respectfully submit these
comments in the spirit of access to justice for the communities we serve.

Lack of Adequate Funding for and Availability of Quality Legal Representation

We have concerns regarding the funding and availability of assigned counsel.With the presumption of eligibility
and the uniform eligibility standards, it is likely that more people will be eligible for assigned counsel in a system
already lacking enough attorneys and resources to serve the community.

The organizations tasked with determining eligibility and providing representation are under-funded and lack
resources; similarly, the 18-b panel attorneys' rates are also very low causing them to be under-funded with a
lack of support.2 Indeed, the 18-b attorney rates have not changed since 2004.3

Additionally, many jurisdictions already do not have a sufficient number of attorneys to assign to family court
cases. Individuals report that they cannot reach their appointed counsel and only talk to them on the day of
court most likely because these attorneys are overloaded with cases. We are concerned that,without more
funding including a rate increase for the 18-b attorneys, these assigned attorneys will continue to be stretched
too thin and will become demoralized and discouraged.Parents/guardians and their children may also suffer
due to the dilution of quality legal representation and an increase in negative and inequitable experiences. Help
from counsel and access to justice is illusory if a person is unable to confer with their attorney and if their
attorney lacks the resources necessary for effective representation.4 As the Commission on Parental Legal
Representation, Interim Report to Chief Judge DiFiore, February 2019, p. 10, states, "the benefits of meaningful
representation are profound."

Recommendation: We recommend that the state government and Unified Court System provide additional funds
and resources to the assigned counsel program, including the legal services organizations and the Public Defenders
offices, and encourage the state legislature to increase the rates of compensation of the 18-b panel attorneys. We
recommend financial support to fund the hiring and training of additional lawyers and support staff required to
ensure that people are equitably represented and "disparities among [geographical] localities" are eliminated as
recommended in the Commission on Parental Legal Representation, Interim Report to Chief Judge DiFiore,
February 2019, pg. 8.

introduction to Section 201.19

Standard of Uniformity Oversight

We are deeply appreciative that the provisions of this rule are to be applied "uniformly, consistently, and with
transparency." We seek clarification as to who will ensure that the provisions are applied uniformly and
consistently, and how transparency and accountability will be effectuated.For example, will the number of
publicly funded assignments, reconsiderations, and appeals be viewable to the public with appropriate
redaction? What implementation is being contemplated given how different jurisdictions statewide have
operated so far?

2 Commission on Parental Legal Representation, Interim Report to Chief Judge DiFiore, February 2019,pgs.6 & 13.
3 Commission on Parental Legal Representation, Interim Report to Chief Judge DiFiore, February 2019, pg.43.

See, e.g., New York Indigent Legal Services, Standards for Determining Financial Eligibility for Assigned Counsel, February 16,
2021, pgs. 24 8t 46 describing factors that go into ensuring quality representation.
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"Reasonable Living Expenses" Significantly Vary Statewide

"Reasonable living expenses" vary greatly throughout the state and even within the same judicial district. The
proposed rule does not specify that the living expenses should be those within the local jurisdiction.

Recommendation: We recommend adding "in the relevant jurisdiction" after the words "reasonable living expenses"
which is the same language used in paragraph (c) (2).
Notice of Availability of Assigned Counsel

(a) Timely access to counsel, paragraph (2) provides, in part, that a "person seeking counsel prior to the filing
of a petition shall be provided with the contact information of the entity which has the primary responsibility in
the jurisdiction for providing representation." We seek clarification regarding this notice such as who is
responsible for providing this information and whether such information will be provided orally,in writing,
and/or on the website.

Recommendation: We recommend that timely notice be provided in writing using plain language and available in
the top six (6) languages in each judicial district,which recognizes the diversity of New York's population and the
digital divide. As discussed more fully below in paragraph (e), the proposed rules recognize regional differences by
allowing each judicial district to address eligibility.There are similar regional differences in limited English
proficient communities. The Office of Court Administration (OCA) already recognizes and accounts for this in the
context of Orders of Protection (top languages in Judicial Department). We believe the top six languages by district

is reasonable and warranted given the critical nature of the information.

Notice and Process for Assigned Counsel during Investigative Phase of Article 10 Proceeding

(a) Timely access to counsel, paragraph (3) provides, in part, "In accordance with this entitlement, counsel
shall be provided sufficiently in advance of the person's first court appearance and shall also be provided for
parents during a child protective agency investigation,consistent with paragraph (2) of this subdivision."
Paragraph (2) addresses assigned counsel in proceedings which may result in detention or removal of children
from their care and that the person seeking counsel shall be provided with the contact information for the entity

responsible for providing representation.

As we said above,we applaud and fully support providing assigned counsel during a child protective agency
investigation,but we request clarification and clear guidance on how to read and understand the intent behind
this subsection.

Because paragraph (3) refers back to paragraph (2) does this mean that assigned counsel will only be available in

investigations in which the child protective agency is contemplating removal or where detention is possible; or
will assigned counsel be available in all investigations under Article 10? The UCS Memorandum does not limit

assigned counsel to removal, but rather states, "counsel may be provided during the investigative phase of a

child protective proceeding prior to the filing of a petition." We are encouraged by this advance,but need better

clarity on who may access this vital relief.

Recommendation: We recommend that assigned counsel be provided during all child protection agency
investigations and that this intent be clarified within this paragraph (a).

Additionally, we request clarification regarding the process for a person being provided assigned counsel during
the child protective agency investigation.

• How will a "parent or other legally responsible person" know they are entitled to assigned counsel

during the investigative phase?



At what point in the investigation is assigned counsel "provided for parents" or “other legally
responsible persons"?
Who is responsible for notifying the parent or other legally responsible person of the availability of
assigned counsel during the investigation? Will the child protective agency or their counsel (county
attorneys) give out the notice?
How will such notice be provided? Will it be on the agency and court websites, posted in the courts,
and mailed to the individual?
Will the notice explain how the parent or other legally responsible person can start the eligibility
determination process, especially as there is no pending court proceeding?
Will such notice be available in languages other than English?
What additional efforts will be made to provide this information to individuals who are illiterate?
What additional efforts will be made to provide this information to individuals who are blind/low vision
or who have other disabilities?

Recommendation: We recommend that any forms providing notice of the right to apply for assigned counsel
during a child protective agency investigation be created by OCA for statewide use with guidance on how and
when to provide the notice to the persons that are subject to the investigation. There is precedent for OCA-created
statewide forms such as the information packet containing several forms provided to defendants attending CPLR
3408 settlement conferences in foreclosure cases } As discussed more fully below in paragraph (e) and above, we

further recommend that the notice be available in the top sb( languages in each judicial district.

We would also like to see access to assigned counsel to include challenging, sealing, or expunging indicated reports
in abuse and neglect matters.When a person has grounds to challenge an Indicated Report and their inclusion on
the New York State Central Register of Child Abuse and Maltreatment,we recommend that such person also have
access to assigned counsel. Inclusion on the Register, particularly wrongful inclusion, can have significant collateral
consequences on that person's life for many years and may impact their ability to obtain or maintain certain
employment or volunteer positions, to become foster or adoptive parents,or have an impact on child custody and
visitation proceedings.6 Right to counsel can significantly help alleviate these long-term negative consequences.7

Eligibility- Paragraphs (b) and (c)

We fully support the "presumption of eligibility" standard and the factors contained in paragraphs (b) and (c).
We seek clarification as to whether "another jurisdiction" as provided in paragraph (b) (4) includes federal court
matters (including but not limited to immigration matters).We also seek clarification as to how the actual cost
for retaining an attorney in the local jurisdiction will be made (as contained in paragraph (c) (2)).

5 https://nvcourts.aov/courthelp/homes/settlementConference.shtml
6 Social Services Law § 424-a requires that when an individual applies for a job that involves working or volunteering with
children or applies to be licensed as a foster or adoptive parent, the prospective employer or licensor must check the State
Central Register and if the individual has an Indicated report, the Register will notify the employer or licensing agency.Most
employers or licensors will then deny the application.Valmonte v. Bane. 18 F.3d 992, 1001 (2d Cir. 1994).
7 New York recognized the deleterious effects of a lack of counsel and changed the law to require amendment of an

indicated report after a family court dismisses an Article 10 petition; but family court guarantees the right to counsel in such
proceedings. Effective January 1,2022,Soc. Serv. L. §422f8Ub)(ii)(B) requires that where "the family court dismisses such

petition," an Indicted report must be amended to Unfounded. We suggest an expansion of the right to counsel to include
administrative hearings challenging such reports.



Safety Provisions for Victims of Domestic Violence with respect to Excluded Assets

Exclusions from Assets- Paragraph fd)

We think it is fair to exclude non-liquid assets (with limited exceptions) from consideration as outlined in
paragraph (d), except we recommend that safety considerations related to domestic violence be explicit with
respect to converting certain non-liquid assets to cash, to accessing equity in their primary residence, and with
respect to third party resources. We appreciate that OCA recognizes and takes the concerns around domestic
violence seriously, but we think it is important to include explicit reference to domestic violence due to the
power and control dynamics, including financial abuse and surveillance of financial accounts and technology
devices.

Paragraph (d)(1) provides that non-liquid assets with demonstrable monetary value that are readily convertible
to cash can be included as assets for consideration. It also states that a person's primary residence can be
considered as an asset if it has a substantial fair market value,substantial equity, and "the person is able to
access the equity" in an amount and time-frame sufficient to retain private counsel. We recognize that there may
be several reasons why a person may not be able to convert an asset into cash or access the equity in their
home, but a victim of domestic violence may feel pressure to do this, thereby putting themselves at heightened
risk of danger. For example, in a circumstance where the victim is on the same deed as the abuser, if they try to
access that equity,which would necessarily involve the abuser, this could place them at a substantially
heightened risk of danger or discourage them from applying for assigned counsel out of fear.8 Similarly,if their
financial accounts and technology devices are subject to surveillance by their abuser, accessing and converting
such accounts to cash may increase the risk of danger or discourage them from applying for assigned counsel.9

Recommendation: We recommend that language be added to say that a victim of domestic violence is not
required to convert a non-liquid asset to cash or to access equity in their residence if it would put them at risk of
danger.

Interpretation of "Readily Convertible to Cash"

Also,with respect to paragraph (d)(1), we seek clarification as to how "readily convertible to cash" is being
construed, as this ability may differ throughout the state.The New York State Indigent Legal Services Standards
for Determining Financial Eligibility for Assigned Counsel, February 16,2021,at p. 43,explains that if an asset is
not readily convertible to cash, then the applicant does not have the present ability to retain counsel,which is a
criterion for determining eligibility.Will this be a fluid determination based on the timing of the application as it
relates to the status of the proceedings?

8 Taking steps to leave and leaving an abuser is the most dangerous time for a victim of domestic violence. “One study fbv
the U.S, Department of Justicel found in interviews with men who have killed their wives that either threats of separation by
their partner or actual separations were most often the precipitating events that lead to the murder.” National Coalition
Against Domestic Violence (NCADV),https://ncadv.org/whv-do-victims-stav.Power and control, including financial control, is
a common dynamic of domestic violence.National Domestic Violence Hotline,Power and Control Wheel,
https://www.thehotline.ora/identifv-abuse/power-and-control/.
9 National Network to End Domestic Violence (NNEDV),https://nnedv.org/content/internet-comouter-safetv/,warns
domestic violence survivors that their online activities are likely being monitored and could trigger violence. NNEDV offers
suggestions to keep survivors safe online.Cornell University,Clinic to End Tech Abuse
https://www.ceta.tech.cornell.edu/resources provides step-by-step how-to guides teaching a domestic violence survivor to

protect themselves from tech abuse. Tech Safety App https://techsafetvapp.ora/home offers survivors of domestic violence
information about tech abuse and tips to maintain their privacy and safety.



Criteria for Fair Market Value. Substantial Home Equity, and Access to Equity

As set forth in paragraph (d)(1), we seek clarification with respect to the criteria that will be used to determine
fair market value, substantial home equity, and access to equity to ensure equitable and consistent application
throughout the state.

Third-Partv Resources

Paragraph (d)(3) addresses third party resources and states that "neither the resources of a spouse nor the
resources of a parent of a person seeking publicly funded counsel shall be considered, except as provided in this
subdivision." We seek clarification regarding the phrase "except as provided in this subdivision." We are unclear
as to precisely what this phrase means. By "this subdivision" are you referring only to paragraph (d) (3) or does
this include paragraphs (d) (1) and (d) (2)?

Recommendation: We recommend using and adapting the language in the New York State Indigent Legal Services
Standards for Determining Financial Eligibility for Assigned Counsel, February 16,2021, at p.37: "subject to the
above exception contained in this paragraph (3)" or "except as provided in this paragraph (3)."

Process for Determining Eligibility- Paragraph (e)- Confidentiality. Notice, and Language Accessibility

Paragraph (e) directs that each judicial district shall establish procedures related to assigned counsel eligibility.

Recommendations: To protect confidentiality,we recommend following the New York State Indigent Legal Services
guidelines and add "and not in open court" following "in a confidential setting" to paragraph (e) (3)J°
We propose that an additional paragraph [subparagraph (4)] be added to paragraph (e) which relates to the
notice to alert people of the availability of assigned counsel pursuant to section 262 of the Family Court Act, section
407 of the Surrogate's Court Procedure Act, and section 35(8) of theJudiciary Law, including during the pre-petition
investigative phase by child protective agencies.

We recommend the following language:

(e) (4) Each judicial district shall establish a procedure for distribution of a form notifying people of the availability
of assigned counsel, the criteria for eligibility, and the process to apply for same,which form shall be promulgated
and approved by the Chief Administrative Judge.Such procedures for distribution shall establish when, where, how,
and by whom such notice shall be made available to persons. Such notice shall be available in the top six (6)
languages in each judicial district.

We further recommend that the court or third-party entity tasked with determining eligibility for assigned legal
counsel be required to assist those individuals who need more support with the application process, such as,
providing an interpreter and translation of vital documents, reasonable accommodations, or utilizing other
supportive services (i.e., a client's disability or youth-related services provider) as may be necessary to ensure the
client eligibility may be effectively determined.

Attestation- Paragraph fe) (2)

Although attestation is not required nor included in the proposed rule,we would like to express our thoughts
regarding it. We find the reasoning offered by the New York State Indigent Legal Services to be persuasive;
namely that fraud is unlikely, and an attestation might prevent people from submitting paperwork.11

10 New York State Indigent Legal Services,Standards for Determining Financial Eligibility for Assigned Counsel, February 16,
2021, at p. 20,XII.A



Recommendations: We recommend dear, explicit language be added to paragraph (e)(2): Applicants shall not be
required to attest under penalty of perjury to the truth of the information provided as part of the eligibility
determination.

Reconsideration

Written Denials - Paragraph (fi (1) Reconsideration and Review- Language Access

We are strongly supportive of any denials being provided in writing in plain language explaining the denial and
procedures for reconsideration as provided in the proposed rule. Such notice, as described, ensures the goals of
uniformity and transparency. It is essential that language access be provided to New York's diverse population,
and that such notice be provided in the appropriate language to ensure due process.

Recommendation: We recommend that when a person is denied counsel the written denial should be in the
person's primary language. We recommend using and adapting the sample forms found in Appendix E and F to the
New York State Indigent Legal Services,Standards for Determining Financial Eligibility for Assigned Counsel,
February 16,2021. If the person being denied has a communication-related disability or speaks a language not in
the top sb( (6), accommodations should be made to ensure that this person understands the decision and their
rights.

Administrative Review of Denials - Paragraph (fi (2)- Language Access

Paragraph (2) provides that each judicial district shall establish a procedure for prompt supervisory
administrative review and post those procedures. We seek clarification regarding these procedures.

• Who will be making that review and what type of training will they receive, including implicit bias
training?

• How quickly will such review be completed since time is of the essence?

• Will the results of such review be in writing? The rule is silent.
Recommendation: We recommend that the decision from the supervisory administrative review be in writing and
provided to the person denied in the person's primary language. We recommend using and adapting the sample
forms found in Appendix G to the New York State Indigent Legal Services, Standards for Determining Financial
Eligibility for Assigned Counsel, February 16, 2021.

Thank you for the opportunity to share our thoughts and comments.We would be pleased to discuss any of
these further.

Senior Attorney

11 New York State Indigent Legal Services,Standards for Determining Financial Eligibility for Assigned Counsel,February 16,
2021,at p. 14.



 

August 3, 2022 

 
Eileen D. Millett, Esq.  
Office of Court Administration 
25 Beaver Street, 11th Fl.,  
New York, New York, 10004. 

 
 
Dear Ms. Millett: 
 
This letter is in response to the request for public comment on the proposal proffered by the Chief Judge’s 
Commission on Parental Legal Representation issuing a new Section 205.19 of the Uniform Rules of the 
Family Court. This rule establishes standards for eligibility for assigned counsel in child welfare 
proceedings.  
 
The Office of Children and Family Services (OCFS) is committed to transforming the child welfare system, 
and strongly supports efforts to expand access to assigned counsel in child welfare proceedings. OCFS 
offers the following comments where the rule could be clarified:  
 

205.19(a)(2) sets forth that counsel shall be provided “prior to initiation of a proceeding which 
may result . . . in removal of children from their care.” It is unclear whether this is intended to 
capture all or a subset of child protective responses. OCFS would recommend clarifying this 
language to explicitly require counsel be provided at the initiation of a child protective services 
response, including an investigation or a family assessment response.    
 
205.19(e) sets forth that each district shall establish its own procedures for determining eligibility.  
Given the ambiguity in 205.19(a)(2) noted above, differing interpretations could result in 
inconsistent standards regarding when a parent is entitled to pre-petition representation. OCFS 
recommends that the guidelines and/or screening tool create a clear and uniform standard to 
prevent exacerbating inequities across the state.  
 

Additionally, OCFS notes that this rule could raise concerns about the division of responsibilities and 
authorities between the Office of Court Administration and Indigent Legal Services (ILS). On these 
questions, OCFS defers to ILS.  
 
Thank you for the opportunity to comment.   
     
Sincerely, 

 
Willow Baer  
Deputy Commissioner and General Counsel 
New York State Office of Children and Family Services  

 

KATHY HOCHUL 
Governor 

SHEILA J. POOLE 
Commissioner 

 

NEW Office of Children
STATE and Family Services



 
 

To:  rulecomments@nycourt.gov 

 

In re:  Request for Public Comment on Adopting a New Section 205.19 of the Uniform Rules of 

the Family Court to Develop Uniform Standards of Eligibility for Assigned Counsel that 

Would Apply in All Family Court Proceedings 

New York Legal Assistance Group (“NYLAG”) submits this Public Comment on Adopting a 

New Section 205.19 of the Uniform Rules of the Family Court to Develop Uniform Standards of 

Eligibility for Assigned Counsel that Would Apply in All Family Court Proceedings. 

NYLAG uses the power of the law to help New Yorkers in need combat social, racial, and 
economic injustice. We address emerging and urgent legal needs with comprehensive, free civil 

legal services, impact litigation, policy advocacy, and community education. Our Domestic 
Violence Law Unit (DVLU) provides free representation to domestic violence survivors in the 

five boroughs, as well as continued survivor’s advocacy and safety planning. DVLU attorneys 
have expertise in family offense petitions, custody and visitation matters, child, and spousal 
support matters, contested and uncontested divorces, family law appeals, domestic violence-

based immigration claims, and victim compensation claims.  
 

NYLAG applauds OCA for taking measures to make assignment of counsel more equitable, just 

and uniform throughout NY State. The rule is a great first step in expanding equity and access 

within NY Family Courts. However, a broader application of the rule would make access to 

counsel more just and meaningful. 

 

Timely Access to Counsel 

NYLAG is pleased to see that OCA recognizes the importance of early access to counsel calling 

for counsel to be provided “prior to the initiation of a proceeding which may result in detention, 

removal of children from their care.”  OCA should expand this eligibility to Petitioners filing 

Family Offense Petitions/ seeking Orders of Protection. 

Family offense petitions pose a unique burden on the pro se applicant. Family offenses are laid 

out in the Family Court Act but defined in the New York Penal Law. Pro se litigants seeking an 

order of protection are asked to delineate the crimes the other party has committed without any 

legal information as to what constitutes those crimes. They are additionally expected to allege 

how the other party’s actions meet the specific elements of those crimes. The court is holding 

petitioners to exacting legal standards in their pleadings and yet providing them with no legal 

assistance at the drafting stage. Legal elements of crimes defined in the penal law are not 

intuitive and pro se litigants cannot and should not be expected to draft petitions with such legal 

NYLAG
New York Legal Assistance Group



specificity - and yet they are. See for example  Matter of Rohrback v Monaco, 173 A.D.3d 1774, 

105 N.Y.S.3d 635, (4th Dept. 2019) which held that Petitioner’s failure to plead that the 

Respondent’s acts of  pushing petitioner “ ‘so hard into the door that the door ripped off the 

hinges’” and slamming her into a table could not be construed at harassment in the second degree 

under section 240.26(3) because she failed to allege that the Respondent’s course of conduct 

“served no legitimate purpose.”    

Likewise, pro se litigants are unlikely to understand the full panoply of relief available to them in 

a family offense proceeding. OCA’s Family Offense Petition (Form 8-2 

https://www.nycourts.gov/LegacyPDFS/FORMS/familycourt/pdfs/8-2.pdf ) only contains a 

small number of forms of relief available to the petitioner and simply states “enter an order of 

protection, specifying conditions of behavior to be observed by the Respondent” with no 

explanation of what this means, what needs to be alleged, and what standard the court will use to 

make its decision. This could have devastating implications, raising safety concerns, particularly 

when a pro se litigant is assessing their ability to request and receive an exclusion of the other 

party from the joint home. Likewise absent on OCA’s Family Offense Petition Form: a request 

that Respondent be placed on probation or participate in a batterer’s education program or drug 

and alcohol counseling; that Respondent be ordered to pay restitution; that Petitioner can request 

litigation fees; and other forms of relief. Indeed, the lack of knowledge of these remedies is 

likely the reason that many folks do not and cannot ask for this relief . See generally Family 

Court Act Section 841 and 842.  

The challenges that pro se litigants face in obtaining the relief they need to achieve safety and 

stop the violence are compounded by the limited time that Jurists have on the date of filing. 

These initial appearances are often under five minutes. Litigants who requested appointed 

counsel, are appointed that counsel for the next hearing date. That means that not only were they 

not afforded the right to counsel at the time of drafting, but they are also not afforded counsel at 

the initial court appearance when the court determines what relief, if any, will be granted. 

During the pandemic, when NYC family courts remained functionally closed/inaccessible to 

most pro se litigants, NYLAG helped fill the gap and assisted hundreds of pro se petitioners 

seeking orders of protection. Every person for whom we filed received the order of protection 

they requested. This is the direct result of having access to counsel before filing. Pre pandemic 

we were often unravelling why someone did not get the order of protection they needed to keep 

them safe – almost always it is because they did not know what to allege. Early access to counsel 

is crucial to ensuring that those who are most vulnerable can access meaningful assistance and 

protection.  

Income Guidelines 

Setting standards and guidelines goes a long way towards equity. However, the income 

guidelines reflected in the rule are not reflective of the true costs of obtaining legal counsel. 

Someone earning 250% of the FPG does not have an income sufficient to afford the cost of an 

attorney in a domestic relation proceeding. In NYC where most of residents’ income goes to 

housing, 250% of the FPG means barely making rent. https://www.ny1.com/nyc/all-



boroughs/news/2022/07/14/new-york-city-rental-prices-june-2022; 

https://nypost.com/2022/07/14/heres-where-nycs-real-estate-rental-market-stands-right-now/ 

The average attorney in New York City charges hundreds of dollars per hour of work performed. 

Family Court litigation in high volume counties spans years, necessitating dozens of court 

appearances, motions, and responsive pleadings. Family law cases are also individualized and 

highly fact specific, requiring extensive interviewing of clients and collaterals, and the gathering 

and analysis of evidence. In NYC, the costs of litigation are further exacerbated by court delays 

and continuances which are the direct result of a lack of resources.  

While there is still discretion for downstate jurists to consider these realities, absent 

presumptions, the application of this rule and access to assigned counsel will still be 

discretionary and dependent on the jurist. Access to justice and access to counsel should not 

depend on the luck of the draw. 

Access to Counsel Requires More than a Rule Change 

While uniform and equitable access to counsel is a laudable goal, a rule change without any 

modification to the Assigned Counsel Plan is unlikely to have the impact that OCA intends. As 

OCA is aware, the panel is broken. There are not enough attorneys to take the cases that exist; 

panel attorneys are overwhelmed, overworked, and underpaid. The problems with the assigned 

panel are vast. The lack of adequate panel attorneys also exacerbates court delays increasing the 

number and length of adjournments due to a lack of availability. Simply increasing the workload 

of panel attorneys without addressing the underlying problems is more likely to perpetuate the 

problems that this rule aims to redress.  

Depressed panel compensation rates have led to an exodus of attorneys and the panel’s inability 

to attract new members. As a result, existing panel attorneys are overwhelmed as the courts 

expect them to continue to meet the increasing demand for representation. Many litigants 

complain that the only time they see their attorney is in court – they have no opportunity to 

explain their case, obtain legal advice and counsel, or work toward a resolution outside of court. 

The right to counsel is a constitutional right– the current framework for assigned counsel falls 

woefully short of preserving that right.  

See https://www.nycourts.gov/reporter/webdocs/18b.htm; https://gothamist.com/news/attorneys-

who-represent-low-income-new-yorkers-ask-hochul-to-grant-first-wage-increase-in-18-years; 

https://www.law.com/newyorklawjournal/2022/02/03/bar-associations-seek-injunction-to-raise-

pay-for-new-york-city-assigned-counsel/; 

https://www.nytimes.com/2022/04/29/nyregion/family-court-attorneys-fees.html; 

https://buffalonews.com/news/local/crime-and-courts/it-just-doesnt-pay-the-bills-why-fewer-

private-attorneys-are-signing-up-to-defend/article_c4a41f84-d124-11ec-b46c-d7e9f23ca2c4.html 

 

 



NYLAG is pleased that OCA is taking steps to ensure that litigants are properly afforded 

meaningful access to counsel. We are hopeful that this is a first step in implementing reforms 

that will increase equity, access, and due process for all participants in the justice system. 

 

Thank you for the opportunity to submit comments to the proposed rule. 

 

Respectfully, 
 

Amanda M. Beltz, Esq. 
Director, Domestic Violence Law Unit 
New York Legal Assistance Group 
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MEMORANDUM 

 

TO:   Office of Court Administration, Ellen D. Millett, Esq., Counsel 

(via email to rulecomments@nycourts.gov)  

 

FROM:  Susan C. Bryant, Executive Director, and Kimberly E. Bode, Family Court Staff 

Attorney, New York State Defenders Association 

  

DATE:  August 3, 2022 

 

RE: Comments on the proposed adoption of Section 205.19 of the Uniform Rules of the 

Family Court to develop uniform standards of eligibility for assigned counsel in all 

family court proceedings. 
 

 

The New York State Defenders Association (NYSDA) offers these comments on the proposal to 

adopt a new Section 205.19 of the Uniform Rules of the Family Court to establish a uniform 

standard of eligibility for assigned counsel in Family Court mandated representation cases as 

delineated in Family Court Act (FCA) section 262, Surrogate’s Court Procedure Act section 407, 

and Judiciary Law section 35(8). NYSDA appreciates the opportunity to provide such comments.  

 

NYSDA is a not-for-profit membership association of more than 1,600 public defenders, legal aid 

attorneys, assigned counsel, and individuals dedicated to the right to counsel. With funds provided 

by the State of New York, NYSDA operates the Public Defense Backup Center (the Backup Center), 

which provides legal consultation, research, and training to nearly 6,000 public defenders. In fielding 

requests for information and assistance from across the state, the Backup Center obtains a statewide 

view of the obstacles and difficulties family defenders face in the current system. The Backup Center 

gains further insight into these matters through the technical assistance it gives to counties, including 

through the provision of its Public Defense Case Management System. Requests for assistance come 

from counties considering changes and improvements in their public defense systems and from those 

struggling to meet the state mandate of providing family defense representation with little to no state 

financial resources.  

 

We are grateful to the Office of Court Administration for recognizing the importance of developing 

regulations that establish uniform eligibility standards for the assignment of counsel in Family Court 

mandated representation cases. We also thank the Chief Judge’s Commission on Parental Legal 

Representation for bringing to the forefront the importance of effective representation by 

recommending that “parents be timely provided with relevant information about the right to counsel, 

and that parents be granted access to counsel during a child protective agency investigation and 

sufficiently in advance of the first court appearance.” See Commission on Parental Representation – 

Interim Report to Chief Judge DiFiore (February 2019). We also thank the New York State Office of 

Indigent Legal Services (ILS) for its development of the Standards for Determining Financial 

Eligibility for Assigned Counsel (February 16, 2021) and previous standards.  
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NYSDA previously provided testimony that addressed many of the provisions in the proposed 

section 205.19. And ILS has cited excerpts from that testimony in various documents, including in 

the eligibility standards that OCA now seeks to codify. Rather than address each of the provisions in 

section 205.19, we have attached our testimony to these comments1 and instead will address several 

key issues in the proposal. 

 

Timely Assignment of Counsel is Crucial and Helps Support Effective Assistance of Counsel 

 

NYSDA supports the provisions in the proposed 205.19(a) regarding the timely provision of 

counsel. As discussed in our attached testimony, in order to provide effective assistance of counsel, 

counsel must be brought in to the case on a timely basis, regardless of a person’s ability to afford 

counsel and regardless of their socio-economic status and other demographic categories, such as 

race, ethnicity, and sexual orientation or identification.2 

 

It is undisputed that a person facing the removal of a child or termination of parental rights at the 

hands of the government, or the loss of custody or visitation through other family court proceedings, 

as well as anyone facing the possibility of detention or incarceration, has the right to assignment of 

counsel. To deny legal assistance under such circumstances would constitute a violation of the 

person’s due process rights and a denial of equal protection of the laws. See FCA 261, 262; In re 

Ella B., 30 N.Y.2d 352 (1972). The process of having one’s liberty or parental rights stripped away 

generally begins long before a case arrives at the courthouse, the provision of counsel must cover the 

time when there is a threat of detention or removal of a child by a governmental agency. The 

adoption of paragraphs (2) and (3) of 205.19(a) makes clear that it is necessary to provide counsel 

during child protective services (CPS) investigations. Too often, CPS has removed a child from their 

parents3 before any application has filed in the family court. Even in cases where CPS has not yet 

removed the child, CPS has typically spoken to the parent while the parent is not represented by 

counsel and has no idea about their rights and the legal ramifications of their statements.  

 

Assignment of Counsel is a Racial and Social Justice Issue 

 

The “child welfare system” is systemically biased against people of color. There are many studies 

and articles that illustrate the devastating effect that the system has on Black and brown 

communities, where families are separated and children are placed in foster care at an alarmingly  

 

 

 

 

 

 

                                            
1 See NYSDA Testimony Before the New York State Office Of Indigent Legal Services, Public Hearings on 

Eligibility for Assignment of Counsel, 10th Judicial District Public Hearing (August 12, 2015); NYSDA 

Testimony Before the New York State Office of Indigent Legal Services, Public Hearings on Financial 

Eligibility for Assignment of Counsel in Family Matters (August 14, 2019); and NYSDA Testimony Before 

the New York State Unified Court System Commission on Parental Legal Representation, Quality 

Representation for Persons Eligible for Assigned Counsel in Family Law Matters (October 10, 2018). 
2 See NYSDA Testimony on Financial Eligibility for Assignment in Family Matters, at pp. 4-6; NYSDA 

Testimony Before the New York State Unified Court System Commission on Parental Legal Representation, 

at pp. 6-9. 
3 For purposes of these comments, “parent” or “parents” includes legally responsible persons. 

https://cdn.ymaws.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
https://cdn.ymaws.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/ILS_FC_Eligibility_Hearings_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/ILS_FC_Eligibility_Hearings_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/ILS_FC_Eligibility_Hearings_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
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disproportionate rate.4 That is one reason why timely access to counsel is necessary. “Those who can 

afford to hire an attorney can seek legal advice before they are in legal difficulty, and before they 

take any action that might seriously alter their legal position [footnote omitted]. People who cannot 

afford an attorney must wait until they appear in court before counsel is assigned. As part of its 

mission to improve the scope of family defense, NYSDA advocates for the earliest possible entry of 

public defense counsel, because timely representation increases the quality of the representation and 

therefore presents the opportunity for better outcomes.” NYSDA Testimony Before the New York 

State Unified Court System Commission on Parental Legal Representation, at p. 6. 

 

Timely representation does not prevent CPS from investigating a complaint of abuse or neglect and 

taking action authorized by state law. There are a number of studies that show how entry of counsel 

when an investigation begins can help facilitate an open line of communication with CPS, and 

prevent a case from escalating and reaching the kind of crisis mode that results in unnecessary 

family separation. Additionally, attorneys and advocates who engage in holistic, client-centered 

representation tend to see better outcomes for parents and children, avoiding or substantially 

shortening the timeframe that children are in foster care.5 See NYSDA Testimony Before the New 

York State Unified Court System Commission on Parental Legal Representation, at pp. 7-9. 

 

The Rule Must Be Amended to Specify the Process of Ensuring Counsel at the Investigations Stage 

 

As drafted, 205.19(a)(2) does not specify who is responsible for providing the contact information of 

the entity which has the primary responsibility for providing representation. To ensure that this 

provision is implemented statewide, OCA must amend paragraph 2 to specify who/what entity has 

the responsibility for providing this information, including ensuring that this information is up to 

date, and to detail the process for providing the information. For example, we recommend that the 

rule provide that the information be given orally and in writing and that the responsible person/entity 

make the information available in languages other than English. The larger question regarding the 

provision of counsel in a timely manner is discussed below. 

 

State Funding is Required to Ensure Timely Access to Counsel in Every County 

 

We commend OCA for proposing a rule that recognizes the need for timely access to counsel, often 

before a case is brought to family court. To ensure timely access to counsel in every county around 

the state, the State must provide significantly more funding for representation. Providers of 

mandated family defense representation and assigned counsel panel attorneys throughout the state 

have overwhelming caseloads in all types of family court proceedings throughout the state. They  

                                            
4 New York Committee to Investigate State’s Child Welfare System: Impacted Parents, Advocates Speak on 

Racial Disparities, Harm to Black Families, Hina Naveed, Human Rights Watch (May 20, 2022); Child 

Protective Services agencies are tearing Black families apart, advocates warn, Michael Z. Muhammad, The 

Final Call (Sept. 14, 2021); Too Many Black Families Get Caught in Child Welfare’s ‘Front Door,’ 

Advocates and System Leaders in New York Agree, Michael Fitzgerald, The Imprint Youth and Family News 

(Oct. 28, 2020); BLM means BFM: The Foster System Hurts Black Families & We Must Include Black 

Mothers in the Fight for Justice, Patrice James, Shriver Center on Poverty Law (Aug. 24, 2020); It’s Not 

Enough to Mean Well: The Child Welfare System Is Racist, Even If Most Professionals Think They Are Not, 

Cathy Krebs, The Imprint Youth and Family News (Aug. 12, 2020); The Sad Omission of Child Welfare from 

Mainstream Discussion on Race, Tehra Coles, Zainab Akbar, Emma Ketteringham, and Lauren Shapiro, The 

Imprint Youth and Family News (Aug. 6, 2020). 
5 Effects of an interdisciplinary approach to parental representation in child welfare, Lucas A. Gerber, Yuk C. 

Pang, Timothy Ross, Martin Guggenheim, Peter J. Pecora, and Joel Miller, 102 Children and Youth Services 

Review 42 (April 2019). 

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://www.hrw.org/news/2022/05/20/new-york-committee-investigate-states-child-welfare-system
https://www.hrw.org/news/2022/05/20/new-york-committee-investigate-states-child-welfare-system
https://new.finalcall.com/2021/09/14/child-protective-services-agencies-are-tearing-black-families-apart-advocates-warn/
https://new.finalcall.com/2021/09/14/child-protective-services-agencies-are-tearing-black-families-apart-advocates-warn/
https://imprintnews.org/foster-care/too-many-black-families-get-caught-in-child-welfares-front-door-advocates-and-system-leaders-in-new-york-agree/48843
https://imprintnews.org/foster-care/too-many-black-families-get-caught-in-child-welfares-front-door-advocates-and-system-leaders-in-new-york-agree/48843
https://www.povertylaw.org/article/blm-means-bfm-the-foster-system-hurts-black-families-we-must-include-black-mothers-in-the-fight-for-justice
https://www.povertylaw.org/article/blm-means-bfm-the-foster-system-hurts-black-families-we-must-include-black-mothers-in-the-fight-for-justice
https://imprintnews.org/race/child-welfare-racism-not-enough-to-mean-well
https://imprintnews.org/race/child-welfare-racism-not-enough-to-mean-well
https://imprintnews.org/opinion/sad-omission-child-welfare-mainstream-discussion-race/46315
https://imprintnews.org/opinion/sad-omission-child-welfare-mainstream-discussion-race/46315
https://doi.org/10.1016/j.childyouth.2019.04.022
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
https://www.sciencedirect.com/science/article/pii/S019074091930088X#!
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struggle to provide quality, holistic representation. And, except for a program in New York City and 

pilot programs in a couple of other jurisdictions, which are both focused on providing representation 

to parents during CPS investigations, family defenders have not been able to provide timely 

representation and they cannot provide it without state funding. NYSDA has and will continue to 

advocate for state funding of the family defense function, at the very least equivalent to the state 

funding that is available to counties and defense programs for criminal defense to improve quality, 

reduce caseloads, and provide counsel at first appearance. See, e.g., NYSDA Testimony Before the 

New York State Unified Court System Commission on Parental Legal Representation, at pp. 10-13. 

We urge OCA to join with NYSDA and other statewide and local entities to advocate for additional 

funding in the State Budget.  

 

Procedures for Determining Eligibility Should Not Vary by Judicial Districts 

 

Paragraph 1 of the proposed 205.19(e) provides, in part: “Each judicial district shall establish a 

procedure developed in accordance with guidelines and a uniform screening tool promulgated and 

approved by the Chief Administrative Judge.” With guidelines and a uniform screening tool 

promulgated and approved by the Chief Administrative Judge, it is unclear what procedures are 

contemplated by this provision. In addition to subdivision (e), subdivision (f) references 

establishment of processes for seeking reconsideration and review of a denial, though the procedure 

in (f)(1) does not specifically say that it would be set by the judicial district. While we recognize that 

certain processes vary from judicial district to judicial district, we are concerned that allowing 

judicial district-specific procedures may result in less than uniform eligibility determinations. To 

ensure uniformity, we strongly urge OCA to amend section 205.19 to substantially limit provisions 

allowing the judicial districts to establish procedures. Further, the family court defense bar should be 

consulted before the Chief Administrative Judge promulgates guidelines and a uniform screening 

tool and before any judicial district-specific procedures. 

 

Confidentiality of Financial Eligibility Information and Records 

 

While section 205.19 closely aligns with the Office of Indigent Legal Services’ eligibility standards, 

there are some differences, including related to confidentiality of financial eligibility information 

and records. Paragraph 3 of 205.19(e) requires that the court or delegated screening entity “preserve 

the confidentiality of the information presented as part of the financial eligibility determination and 

[] take steps to ensure that the screening and determination are done in a confidential setting and that 

the information identifying the person seeking counsel is not accessible to the public.” In contrast, 

Standard XII of the ILS standards not only includes such confidentiality provisions, but also 

provides that an entity involved in screening “shall not make any information disclosed by the 

applicants available to the public or other entities (except the court)” and “[a]ny documentation 

submitted to the court shall be submitted ex parte and shall be ordered sealed from public view.” We 

urge OCA to incorporate these two principles into section 205.19, i.e., allowing the submission of 

information and documentation ex parte and ensuring that information provided to a screening entity 

is shared only with the court. 

 

The information that people provide during the screening process can be sensitive and private. In our 

experience, eligibility information is sometimes provided to other parties in the family court 

proceeding and is used by opposing counsel in an attempt to gain a tactical advantage or to try to get 

the assigned attorney removed from the case. This is especially the case in matters involving private 

parties on both sides, such as custody, visitation, and family offense proceedings. It is not enough for  

 

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
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the rules to provide for confidentiality from the public. This information and any documents must 

not be available to anyone other than the court and the screening entity.  

 

Conclusion 

 

We thank you again for the opportunity to provide these comments. The adoption of this rule, with 

the amendments suggested above, will go a long way to ensuring uniformity in eligibility 

determinations and timely entry of counsel. If you have any questions, please do not hesitate to 

contact Susan Bryant, Executive Director, at sbryant@nysda.org, or Kimberly Bode, Family Court 

Staff Attorney, at kbode@nysda.org. 
 

 

mailto:sbryant@nysda.org
mailto:kbode@nysda.org
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New York State Defenders Association Statement on the Criteria and 
Procedures for Determining Eligibility in New York State 

 
Introduction 
 
On March 11, 2015, a settlement agreement between the State of New York and the plaintiff class in 
Hurrell-Harring v. State of New York was approved by the Albany County Supreme Court. The agreement 
vests the New York State Office of Indigent Legal Services (ILS) with the responsibility for developing 
and issuing criteria and procedures to guide courts in counties located outside of New York City1 in 
determining whether a person is unable to afford counsel and eligible for mandated representation. ILS 
is conducting a series of public hearings to solicit the views of county officials, judges, institutional 
providers of representation, assigned counsel, current and former indigent legal services clients and 
other individuals, programs, organizations and stakeholders interested in assisting ILS in establishing 
criteria and procedures to guide courts when determining eligibility for mandated legal representation in 
criminal and family court proceedings. In light of the ILS hearings and in an effort to assist ILS in 
issuing criteria and procedures on eligibility determinations, the New York State Defenders Association 
(NYSDA), based on its many years studying eligibility practices across the state, makes the following 
examination of the issue.  
 
I. Scope of the Eligibility Problem 

 
As early as 1994, NYSDA documented in a statewide study2 the improper practices and abuses in 
determining eligibility for appointed counsel. Then, as now, individuals are wrongfully denied their 
constitutional right to counsel due to financial eligibility determinations that are based on improper 
standards or the consideration of inappropriate factors.3 These abuses prompted the parties to the 
Hurrell-Harring settlement to direct ILS to promulgate financial eligibility criteria and procedures. 
Applying uniform and legal eligibility standards will stop the deprivation of counsel to individuals who 
are unable to afford lawyers that currently occurs, resulting in more individuals being found eligible. 
Defender programs will have more clients and will need more resources to represent them. The State 
should provide additional funding to cover the increased costs to counties that will result from 
having defender systems function with legally appropriate eligibility standards.  

                                            
1 Presumably, since Executive Law § 832(3)(c) requires that ILS “establish[] criteria and procedures to guide courts in 
determining whether a person is eligible for [mandated] representation,” we can expect that the criteria developed for the five 
counties and those outside the City of New York will also be made applicable within the city of New York and to mandated 
representation in Family Court, which was not at issue in Hurrell-Harring. 
2 NYSDA, Determining Eligibility for Appointed Counsel in New York State: A Report for the Public Defense Backup Center (1994) 
[Determining Eligibility for Appointed Counsel in NYS]. 
3 In addition to inappropriate factors discussed within, many courts and public defense programs currently use the Legal 
Services Corporation (LSC) income guideline of 125% of the Federal Poverty Guidelines (FPG) improperly as an income 
cap. Others use different percentages of the FPG, such as 133%, 187%, 200%, or 350%. As discussed below, 125% is too 
low for presumptive eligibility in New York. In counties where the 2015 LSC guideline is used as a cap, a single individual 
making more than $14,713 would be ineligible for counsel. 
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II. Applying the Correct Financial Eligibility Standard 
 

The constitutional and statutory standard for determining eligibility is financial inability to afford 
counsel, not indigency.4 County Law § 722 uses the phrase “financially unable to obtain counsel” as 
the standard for court appointment of a lawyer. The statute mirrors the federal standard contained 
in 18 U.S.C. § 3006a, which requires appointment for those who are “financially unable to obtain 
adequate representation.”5 The New York Court of Appeals in People v. Witenski, 15 N.Y.2d 392 
(1965), the watershed case which gave rise to the establishment of County Law Article 18-B, referred 
to those who had “no money to pay attorneys.” The standard under the New York State 
Constitution, Article I, section 6, and the United States Constitution, Amendments VI and XIV is 
“inability to pay.” The use of the word “indigent” has done much damage in this State, where 
counties have mandates continuously imposed and resources continually withdrawn. As a result, 
local officials often confuse the constitutional right to counsel with “entitlement programs” and also 
improperly equate eligibility for federal civil legal service programs with the constitutional right to 
appointed representation. 
 
III. ILS Obligation to Promulgate Eligibility Determination Criteria and Procedures Under 

the Hurrell-Harring Settlement and the Executive Law 
 

As noted above, ILS has the obligation to establish criteria and procedures to guide courts in 
determining whether a person is eligible for mandated legal representation pursuant to the 
settlement in Hurrell-Harring v. State of New York and Executive Law § 832(3)(c). 
 
IV. Hurrell-Harring Settlement Eligibility Requirements 
 
The Hurrell-Harring settlement sets forth a number of agreed-upon and now required criteria and 
procedures for eligibility determinations that NYSDA unequivocally supports and has recommended 
since its 1994 statewide study, Determining Eligibility for Appointed Counsel in NYS: 
 

 eligibility determinations shall be made pursuant to written criteria;  
 confidentiality shall be maintained for all information submitted for purposes of assessing 

eligibility;  
 ability to post bond [or bail] shall not be considered sufficient, standing alone, to deny 

eligibility6;  
 eligibility determinations shall take into account the actual cost of retaining a private attorney 

in the relevant jurisdiction for the category of crime charged;  

                                                       
4 The United States Supreme Court cases establishing the right to counsel use language that extends beyond the concept 
of indigence. See Powell v. Alabama, 287 U.S. 45, 60 (1932); Betts v. Brady, 316 U.S. 455, 456-457 (1941) (“unable to employ 
counsel”); Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (“too poor to hire a lawyer’); Argersinger v. Hamlin, 407 U.S. 25, 
39 (1972) (“unable to retain counsel on his own”). 
5 Significantly, United States Attorney General Robert Kennedy noted in 1963 regarding S.1057, which established 18 
U.S.C. § 3006a, “S.1057 studiously avoids the term ‘indigent.’” Hearings on S.63 and S.1057 before the Senate Comm. 
on the Judiciary, 88th Cong. 1st Sess. 11 (1963). 
6 The posting of bond or bail should not be considered at all when determining eligibility. Individuals should not be 
forced to choose between pre-trial freedom and getting an assigned lawyer. 
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 income needed to meet the reasonable living expenses of the applicant and any dependent 
minors within his or her immediate family, or dependent parent or spouse, should not be 
considered available for purposes of determining eligibility; and  

 ownership of an automobile should not be considered sufficient, standing alone, to deny 
eligibility where the automobile is necessary for the applicant to maintain his or her 
employment.7  
 

V. Policy Questions Regarding Eligibility Posed in the Hurrell-Harring Settlement 
 

In addition to the criteria and procedures the settlement agreement explicitly requires, ILS must 
consider the following policy questions when setting eligibility guidelines:  
 

A. “Whether screening for eligibility should be performed by the primary provider of 
Mandated Representation in the county.”  
 

NYSDA Position: The authority to make eligibility determinations should be delegated to 
and performed by the primary provider of mandated representation. 

 
Rationale 
As affirmed in our 1994 study, the obligation to determine financial eligibility for counsel is a judicial 
function. “This eligibility determination, which so directly affects access to legal representation, and 
is therefore of critical constitutional import, is, under current law, a responsibility expressly reserved 
to the judiciary. See N.Y. County Law § 722 (McKinney 1991); Matter of Stream v. Beisheim, 34 A.D.2d 
329, 333 (2d Dept. 1970); People v. Wheat, 80 Misc. 2d 844 (Suffolk County Ct. 1975). The 
appointment of counsel is made ‘in the exercise of the trial court’s inherent power and in the 
discharge of its constitutional and statutory duty to furnish counsel to every indigent defendant 
charged with a crime ...’ Matter of Stream v. Beisheim, 34 A.D.2d at 333 (2d Dept. 1970).” Determining 
Eligibility for Appointed Counsel in NYS, at 4; see also People v. McKiernan, 84 N.Y.2d 915 (1994). 
 
We recommend that the judicial responsibility for determining eligibility be delegated to the primary 
provider of public defense representation in the first instance. That way, as with clients retaining 
private counsel, discussions of financial eligibility could take place in a confidential setting rather 
than in open court8 and would be protected by the attorney-client privilege. Moreover, much of the 
information defense counsel would solicit from a client for the bail application overlaps with an 
inquiry as to financial eligibility – employment status, number of dependents, residence, etc. Also, if 
the client is facing charges and proceedings in several courts within the county, an initial eligibility 
determination by defense counsel would obviate the need for determinations by each court. While 
the duty to make eligibility determinations would be an additional burden on some defender offices9 
and raises the specter that some offices would try to impose restrictive standards as a means to 
manage the office’s caseload or conserve limited resources,10 the great majority, if not all, of 

                                                       
7 As discussed below, ownership of an automobile that is necessary to maintain school enrollment or for transportation 
to medical care for the applicant or the applicant’s dependents should not be considered when determining eligibility. 
8 This is in line with the settlement requirement that “confidentiality … be maintained for all information submitted for 
purposes of assessing eligibility.” 
9 It should be noted that many defender offices are already responsible for eligibility determinations. 
10 See The Status of Indigent Defense in Schuyler County (NAACP Legal Defense Fund 2003) (noting that eligibility 
determinations were used to limit the number of clients that the office would represent). As noted above, defender 
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defenders are committed to providing representation to all those who need and cannot afford it and, 
on balance we believe that defenders will do more to safeguard the rights of potential clients than 
others would. 
 
We also expect that eligibility determinations by public defense providers would facilitate the early 
entry of counsel and foster active representation in the early stages of the case, which will ultimately 
benefit clients and the system. While significant strides have recently been made to ensure that 
counsel is present at first appearance, this right would be rendered illusory if an eligibility 
determination process delays assignment and prompt engagement of defense counsel. 
 
Because fiscal and staffing pressures on defenders can create conflicts of interest when providers are 
responsible for determining eligibility, some have recommended that screening be done by a third 
party. See Brennan Center for Justice, Eligible for Justice: Guidelines for Appointing Defense Counsel (2008) 
[Brennan Center Report] (recommending that screening be done “by someone who does not have a 
conflict of interest”). Some defenders also believe that, for the moment, it is better for courts or 
third parties to decide eligibility, thereby relieving them of the conflict and outside pressures they 
might otherwise face. However, those who have urged using third-party entities as screeners have 
overlooked the conflicts that manifest when these entities actually determine eligibility in our 
county-based defender system, and the impossibility, at present, of finding a truly independent 
entity, one that is not somehow affiliated with county government and does not have conflicting 
fiscal interests. Courts, too, are often conflicted despite the obligation they have long possessed to 
assure the right to counsel. We expect that, should the data collected by ILS show that improper 
practices are being used, ILS will re-examine the eligibility criteria and procedures and make any 
necessary changes to ensure that those who cannot afford counsel are found eligible.  

 
B. “Whether persons who receive public benefits, cannot post bond, reside in 

correctional or mental health facilities, or have incomes below a fixed multiple of 
federal poverty guidelines should be deemed presumed eligible and be represented 
by public defense counsel until that representation is waived or a determination is 
made that they are able to afford private counsel.” 
 

NYSDA Position: Yes 
 

Rationale 
“Substantial hardship” and resulting eligibility should be presumed for prospective clients who: 
receive public assistance, including but not limited to assistance provided through Temporary 
Assistance programs, the Supplemental Nutrition Assistance Program, Supplemental Security 
Income, Medicaid, and similar programs; reside in public housing; are currently detained in or 
serving a sentence in a correctional facility; are housed in a mental health facility; or earn income in 
an amount less than 250 percent of the Federal Poverty Guidelines (FPG), or a higher 
percentage/amount where local economic factors so require.11 

                                                                                                                                                                               
offices must not be placed in the untenable position of weighing budget concerns or caseload burdens when making 
constitutionally informed eligibility determinations. 
11 Although not referred to in the settlement questions, it is essential that ILS include within its standards an additional 
eligibility presumption. Appellate courts should presumptively continue a defendant’s status as a poor person when that 
status has been recognized in the trial court and assign counsel for the appeal after notice of appeal has been filed, 
similar to the practice used for Family Court appeals. 
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It has been our experience that the vast majority of people coming before the criminal and family 
courts cannot afford to retain their own lawyers. 12 As pointed out in the Brennan Center Report, this 
should give rise to easily applied standards of presumptive eligibility. That report makes clear: 
“Given the poverty of the vast majority of the prospective client population, most defendants can 
quickly and appropriately be deemed eligible simply because their income is beneath the level 
defined as poor by the federal poverty guidelines…. The best practice – which is followed in many 
jurisdictions – is to use a multiple of the guidelines in determining eligibility. Jurisdictions with 
particularly high costs of counsel or of living should use even higher multiples.” [Footnote 
omitted.]13  
 
The State of Nevada has generally embraced our view of what should be done. In a January 4, 2008 
order, the Nevada Supreme Court stated, in pertinent part:  

 
“Substantial hardship” is presumptively determined to include all defendants who receive 
public assistance, such as Food Stamps, Temporary Assistance for Needy Families, 
Medicaid, Disability Insurance, reside in public housing, or earn less than 200 percent of the 
Federal Poverty Guideline. 14 A defendant is presumed to have a substantial hardship if he or 
she is currently serving a sentence in a correctional institution or housed in a mental health 
facility. 

 
C. “Whether (a) non-liquid assets and (b) income and assets of family members should 

be considered available for purposes of determining eligibility.”  
 
NYSDA Position: (a) Yes and (b) No 

 
Rationale 
Only non-liquid assets that have demonstrable monetary value and marketability or are otherwise 
convertible to cash may be considered, and only if converting such assets to cash would not create 
substantial hardship for the prospective client or persons dependent upon the prospective client. 
Such assets include: real estate other than a residence occupied by the prospective client or persons 
who are dependents of the prospective client; automobiles other than those necessary to maintain 

                                                       
12 For example, in 2014, of the public defense programs that reported on the number of cases where representation was 
declined, an average of 2.5% of the clients referred for representation were declined for non-indigency. See 2014 UCS-
195 reports (these reports are filed pursuant to County Law § 722-f). 
13 The Brennan Center Report cites a 2001 study that found that “29% of families with incomes under 200% of the poverty 
level experience critical hardships, such as lack of food, medical care, housing, or basic utilities. Seventy-four percent 
experience serious hardships, such as worrying about having enough food, being forced to rely on inadequate medical 
care (such as emergency rooms) or child care. Heather Boushey et al., Economic Policy Institute, Hardships in America: 
The Real Story of Working Families 2, 4, 28 (2001).” 
14 Examination of the New York Self Sufficiency Standard shows that New York’s percentage threshold should be 
higher than both 125% and 200% of the FPG, which organizations funded by the Legal Services Corporation usually use 
to determine eligibility for civil legal services. While 250% appears to work for single adults charged in criminal or family 
court, for parents with children even 250% would represent a bare bones budget and a higher percentage would be 
required. See New York State Self Sufficiency Standard Steering Committee, The Self Sufficiency Standard for New York State 
(2010). In New York City, it is our understanding that the current presumptive eligibility guidelines are 250% for 
misdemeanors and 350% for felonies; those percentages were established in 1991 and they may no longer be sufficient. 
Further discussion of the FPG appears below. 
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employment or school enrollment or for transportation to medical care for the prospective client or 
persons dependent on the prospective client;15 and luxury items. 
 
Child support received for any child for whom the prospective client is currently responsible, 
including any child whose education costs the prospective client is paying in whole or in part, should 
not be considered. 

 
Since the constitutional guarantee of counsel is a personal right,16 the income of parents and spouses 
should not be considered available to the defendant for the purpose of determining eligibility. There 
is no freestanding spousal obligation to pay for legal representation.17 Also, it is improper to take 
parental income into account in determining whether to assign counsel to represent a minor in 
criminal court. A parent has no obligation to hire counsel to represent a minor child in criminal 
court and owes none to the government or the child. The rulings that uphold recovery of attorney’s 
fees from parents for the representation of a minor charged with a criminal offense are unsound and 
promote unlawful policy and practice. See attached Assigned Counsel Eligibility of Minors in Criminal Court: 
No Parental Liability (NYSDA July 8, 2015).  
 

D. “Whether ownership of a home and ownership of an automobile, other than an 
automobile necessary for the applicant to maintain his or her employment, should be 
considered sufficient, standing alone, to deny eligibility.” 

 
NYSDA Position: No 
 
Rationale 
Non-liquid assets, such as a home used as a primary residence, an automobile necessary to sustain 
employment, school enrollment, or medical care, and reasonable household furnishings, should be 
excluded from the net asset inquiry.18  
 
 
 
 
                                                       
15 As noted above, the settlement requires that “ownership of an automobile should not be considered sufficient, 
standing alone, to deny eligibility where the automobile is necessary for the applicant to maintain his or her 
employment.” We recommend that this standard be expanded to include an automobile that the prospective client or a 
dependent needs for school or transportation to medical care. Further discussion of a primary residence and automobiles 
appears below. 
16 Fullan v. Commissioner of Corrections of State of N.Y., 891 F.2d 1007, cert denied 496 U.S. 942; People v. Ulloa, 1 A.D.3d 468 
(2d Dept. 2003)(“A defendant’s status as an indigent is not altered merely because his or her family and friends retain 
private counsel to represent him or her at trial” [citations omitted].) 
17 Section 412 of the Family Court Act makes clear that “[a] married person is chargeable with the support of his or her 
spouse and, if possessed of sufficient means or able to earn such means, may be required to pay for his or her support a 
fair and reasonable sum, as the court may determine, having due regard to the circumstances of the respective parties.” 
This support standard is the common law traditional obligation to provide spousal “necessaries.” Mandated legal 
representation provided under the County Law is not a “necessary.” There have been occasions in New York case law 
where this principle has been extended to having one party pay the other party’s counsel primarily in contested domestic 
relations matters. Nothing about the § 412 obligation however indemnifies the county for its expenditure under County 
Law § 722-e. See Family Court Act § 262 (“[A]ny order for the assignment of counsel issued under [FCA § 262] shall be 
implemented as provided in article eighteen-B of the county law.”). Nor does it authorize a cause of action by the state 
or local government to recover the legal fees incurred while defending a spouse on criminal or family court charges. 
18 See Determining Eligibility for Appointed Counsel in NYS, at 10. 
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E. “Whether debts and other financial obligations should be considered in determining 
eligibility.” 

 
NYSDA Position: Yes 
 
Rationale 
Debts and other financial obligations of the prospective client should be carefully considered in 
determining eligibility,19 and their value should be subtracted as part of the calculus. See Brennan 
Center Report, at 12-13, 15, 17 (“Before considering any liquid or illiquid assets, or even income, 
available to pay for private counsel, jurisdictions should subtract the value of any debt the individual 
owes.”) See also State Bar 2015 Revised Standards for Providing Mandated Representation, Standard D-4 
(addressing partial payment, the Standard refers to considering “all aspects of the person’s family 
circumstances, including but not limited to … indebtedness.”) 
 

F. “Whether there should be a process for appealing any denial of eligibility and notice 
of that process should be provided to any person denied counsel.” 

 
NYSDA Position: Yes 
 
Rationale 
There should be a process for appealing any denial of financial eligibility. A denial of eligibility must 
be made in writing and must include the basis for the denial. Any person denied counsel must 
receive notice of the right to appeal and the appeal process. The appeal process should ensure 
prompt resolution; when denial of eligibility is upheld, explanation of the denial must be confidential 
and made part of a sealed record relating to the matter for which counsel was sought. 
  
VI. Additional Considerations on Eligibility Determinations (from ILS Eligibility Hearing 

Notice) 
 

A. The process and/or method for disseminating information regarding the criteria for 
determining eligibility. 

 
The purpose of these criteria and procedures is to ensure equitable, efficient, and fair 
implementation across the state of the right to counsel as guaranteed by constitutional and statutory 
provisions. They should be detailed enough to make the eligibility process transparent, guide those 
who make eligibility determinations, and inform and aid those who rely on them to be applied fairly 
on their behalf. All criteria and procedures should be made publicly available by the courts in which 
litigants who may be eligible for mandated representation appear and by public defense programs. 
Instructions concerning criteria and procedures should be presented in a manner and language that 
each prospective client can understand. To ensure the broadest possible distribution of this critically 
important information, the standards should require that, in addition to being prominently displayed 
on posted signs and available in writing, court and public defense websites should include this 
information. 
 

                                                       
19 Income guidelines should never be employed as cut-offs, but should be considered with the debts and other expenses 
of the applicant. Determining Eligibility for Appointed Counsel in NYS, at 20. 
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B. The advantages and disadvantages of proposing uniform and comprehensive criteria 
and/or guidelines to determine eligibility. 

 
As noted above, NYSDA’s 1994 study described the random, poorly designed disparate eligibility 
determination procedures being used at the time around New York. NYSDA has every reason to 
believe that through its present inquiry, ILS will find that this state of affairs continues to this day. 
Nothing has changed in the last twenty years except the settlement’s demand that “criteria and 
procedures to guide courts in counties outside of New York City in determining whether a person is 
eligible for Mandated Representation” be created.   
 
Nearly four decades of experience providing backup services to public defense attorneys and offices, 
providing technical assistance to counties, and fielding complaints from clients denied access to 
counsel in violation of their constitutional right to it, lead us to conclude that despite the difficulties 
of promulgating constitutionally and legally based standards in an underfunded county-based system, 
uniform and comprehensive criteria and statewide standards to determine eligibility are required. 
 

C. Any related social and economic benefits and/or consequences related to the impact 
of standardizing eligibility determinations. 

 
Standardized criteria and procedures for determining financial eligibility for the appointment of 
counsel will bring a variety of benefits. These guidelines can eliminate the substantial amount of 
idiosyncratic, divergent, and improper practices that are depriving individuals of their right to 
appointed counsel. The eligibility standards would send a clear signal to defenders, courts, and 
counties as to what is required, how decision-making should proceed, the basis for the standards and 
the method and purpose for their implementation. For people of good faith, the standards will lay to 
rest many of the problems identified. They can also provide a means by which ILS can collect data 
on eligibility applications and rates of acceptance and denials across the counties. 
 
We expect that a consequence of standardizing eligibility determinations and making them 
coextensive with constitutional and statutory mandates will increase the cost of implementing the 
right to counsel. ILS, defenders, judges, county officials, the private bar, and the client 
community must join forces to demand the adequate financing of defender systems 
appropriately finding eligible those who legally deserve the appointment of counsel. And all 
three branches of New York State government must become fully responsive to this need, 
funding it appropriately.20 
 
 
 
 
 
 
 

                                                       
20 In 2015, Assemblywoman Patricia Fahy and twenty five other members of the Assembly introduced A.6202-A, which 
would amend County Law § 722-e to require state reimbursement for county public defense expenditures. This bill 
would incrementally lead within three years to the State reimbursement of all county public defense expenditures. This 
bill can provide mandate relief and fund improvements in the 57 counties not covered by the Hurrell-Harring settlement. 
 



 

9 
 

VII. Other considerations 
 

A. Using Income Guidelines as a Cap on Eligibility. 
 
Income measures, such as a percentage of the FPG, as discussed above, can be used to find 
someone presumptively eligible for counsel, but exceeding an income guideline alone cannot be a 
basis to deny the appointment of counsel.21 Meeting or exceeding income guidelines is not 
determinative of eligibility, but must be considered with other factors. In addition to income, other 
relevant information to determine an individual’s ability to afford counsel should be considered, 
including: an individual’s assets and debts; the seriousness of the charge(s); the complexity of the 
case; and the cost of private representation in the relevant jurisdiction.  
 

B. Partial payment and illegal cost recovery. 
 
Courts read County Law § 722-d too expansively, fashioning co-payment and sliding fee schemes 
which are not authorized by law. The standards should make clear that a strict reading of the law is 
mandatory. 
 
Nothing in § 722-d authorizes a court to prospectively order partial payment of assigned counsel 
fees during the initial eligibility determination process. At most, the statute provides that if, at some 
point during the course of representation, appointed counsel determines that the assigned 
representation should be terminated based on the represented individual's newly discovered ability 
to hire counsel, then under County Law § 722-d, counsel may seek to withdraw or ask the court to 
order reimbursement for services rendered. Section 722-d does not authorize courts to act sua sponte 
with regard to payment for legal services of assigned counsel. See Matter of Legal Aid Society v. Samenga, 
39 A.D.2d 912 (2d Dept. 1967).22  
 
Other illegal cost recovery practices have involved the use of recoupment schemes. These too 
should be prohibited by the ILS standards, perhaps by a simple citation to 1985 N.Y. Op. (Inf.) Att’y 
Gen. 78, which concludes that counties may not implement a plan requiring individuals to repay the 
cost of counsel if they “subsequently acquire[] the means to bear the costs of the legal defense.” 
 

C. Verification of financial status may undermine timely appointment of counsel. 
 
As the Brennan Center Report made clear, most people coming before both the criminal and family 
courts require the appointment of counsel and can be deemed eligible quickly through the use of 
reasonable and fiscally prudent presumptive categories. Lengthy and onerous eligibility practices, 

                                                       
21 Problems with using the LSC guidelines as an income cap are exacerbated when the guidelines are misapplied. For 
example, non-cash benefits, such as food stamps and housing subsidies, are sometimes counted as income, even though 
LSC regulations specifically exclude them.   
22 The reason that this procedure is left in the hands of the attorney is to assure that the client will not be prejudiced or 
placed at a strategic disadvantage under the partial payment scheme. Considerations which counsel must take into 
account before making the application include the 6th Amendment concerns associated with length of preparation, 
complexity of the case, current counsel’s unique command of the facts, capacity of another attorney to competently 
replace present counsel in the time allowed, the nature of the rapport and depth of the attorney client relationship which 
already exists, inroads painfully made at overcoming interpersonal difficulties with the client,  and any other concern 
which  affects a client’s right to counsel which might be undermined by a misapplication of 722-d. 
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which in other contexts derive their ability for “governmental savings” by discouraging applicants 
seeking services,23 are wholly inappropriate in the context of the right to counsel as they can delay 
appointment and therefore interfere with prompt investigation, early witness location, and crime 
scene preservation. Further a national study on eligibility conducted by the U.S. Department of 
Justice in 1986 concluded that verification of all financial information in each application for 
appointed counsel wastes scarce resources and causes unnecessary delay in the proceedings.24 The 
study recommended that eligibility information be verified only when financial data is missing or 
when there are legitimate grounds to suspect it is inaccurate. A more recent study has made similar 
findings on the cost-effectiveness of verification procedures.25 See also Brennan Center Report, at 21. 
 

D. Data collection and reporting on eligibility applications, denials and appeals. 
 
Defender offices and the courts (reviewing appeals from denials) should maintain all confidential 
financial eligibility applications and report to ILS, at least annually, the number of applications for 
appointed counsel, denials of eligibility, appeals from denials, and results of such appeals. In addition 
to the public policy benefits that arise from collecting and analyzing such data, including evaluating 
the effectiveness of eligibility practices, Executive Law § 832(3)(b)(viii) requires that ILS collect 
eligibility determination data: ILS has the responsibility to collect and receive information and data 
regarding, among other things, “the number of persons considered for and applicants denied such 
services, the reasons for the denials, and the results of any review of such denials, including the 
number of orders issued pursuant to section seven hundred twenty-two-d of the county law.”    
 
Conclusion 
 
New York State has reached an important moment in its history. The Judiciary, the Executive, and 
the Legislature along with defenders and the organized bar are keenly alert to the possibility of real 
improvements being made to our public defense system. And now for the first time, New York 
State will soon have criteria and procedures for determining eligibility for mandated representation. 
This is a critical moment for clients, many of whom have needlessly suffered from a lack of clear 
standards designed to protect their right to counsel. 
 
 
 
 
 
 
 

                                                       
23 See generally Michael Lipsky, Street Level Bureaucracy: Dilemmas of the Individual in Public Services (30th Anniversary 
expanded ed. 2010). 
24 National Institute of Justice, Containing the Costs of Indigent Defense Programs: Eligibility Screening and Cost 
Recovery Procedures (September 1986). 
25 “The project’s verification component in its current configuration does not seem effective in uncovering financial 
information that results in a denial of public defender appointments that, but for verification, otherwise would have 
occurred.” Elizabeth Neely & Alan Tomkins, Evaluating Court Processes for Determining Indigency, 43 COURT 
REVIEW 4, 10 (2007). 
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Assigned Counsel Eligibility of Minors in Criminal Court:  
No Parental Liability. 

 
Introduction 

 
In response to the growing fiscal crisis surrounding the funding of public defense, a 

major development has been the improper practice of mining individuals and families for funds 
to cover the costs of assigned representation by distorting the standards of eligibility. In this vein, 
there is a defective body of law that suggests that parents may be held liable for the expense of 
legal fees incurred by a county when counsel is assigned to represent a minor in the criminal 
courts. See e.g. inter alia Matter of Plovnick v Klinger, 10 A.D. 3d 84 (2d Dept. 2004); People v 
Kearns, 189 Misc. 2d. 283 (Supreme Court Queens County 2001); Matter of Cheri H., 121 Misc. 
2d 973 (Fam. Ct., Bronx Co. 1983); Op Att. Gen. [Inf] 89-44; also People v Clemson, 149 Misc. 
2d 868 (Vill. Ct., Newark, Wayne Co. 1991); Matter of Heysham, 131 Misc. 2d 1007 (Fam. Ct., 
Oneida Co. 1986).1   

 
The reasoning applied in this line of cases reveals a careless and conclusory merger of the 

statutory parental obligation for support under Family Court Act [FCA] § 413 as it may apply to 
the appointment of an Attorney for the Child in juvenile actions and the authority of a criminal 
court to terminate or modify a previously issued order of assignment of counsel to permit partial 
payment of attorneys fees under County Law § 722-d. 

 
The analysis below will demonstrate that the reasoning of these few cases is 

fundamentally flawed and that there is in fact no binding parental obligation to bear the expense 
of legal fees necessary to represent a minor being prosecuted as an adult in criminal court.  
Specifically, the following conclusions will be established: 

 
1. The rulings which uphold recovery of attorney’s fees from parents for the representation 

of a minor for a criminal offense are unsound and promote unlawful policy and practice.  
 

2. It is improper to take parental income into account in the first instance of determining 
whether it is necessary to assign counsel to represent a minor in criminal court. 
 

3. A parent has no obligation to hire counsel to represent a minor child in criminal court -- 
no obligation to the government, no obligation to the child. 

                                            
1 This line of cases was cited without analysis by the Appellate Division, Fourth Department in Roulan v County of 
Onondaga, 90AD3d 1617 (4th Dept 2011) mod 21 NY3d 902 (2013) as support for permitting a local Assigned 
Counsel Program to consider parental income in eligibility determinations for minors charged in criminal courts. 
However, the Court of Appeals subsequently ruled that the petitioners in the case had no standing in the matter and 
vacated the Fourth Department’s ruling on this issue rendering it inconsequential.  
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1. The rulings which uphold recovery of attorneys’ fees from parents for the 
 representation of a minor for a criminal offense are unsound and promote
 unlawful policy and practice.  

 
 The Supreme and Family Court cases that underlie the concept that a parent may have an 
obligation to cover the cost of counsel for a minor being prosecuted in criminal court derive from 
non-criminal proceedings commenced in courts of separate jurisdiction than the criminal courts 
and address the appointment of Attorneys for the Child. See e.g.  Matter of Plovnick v Klinger, 
10 A.D. 3d 84 (2d Dept. 2004). Beyond this hollow precedent, there is no binding authority that 
upholds a criminal court’s exercise of jurisdiction over parents to make a support finding and 
order the payment of attorney’s fees; nor is there any binding interpretation of County Law         
§ 722-d that allows a cause of action against non-party parents to recover the costs of assigning 
counsel to a minor in a criminal matter. 
 

 Rulings that maintain that parental income may be considered in determining eligibility 
of a minor for the assignment of counsel in a criminal case, or might permit the recovery of fees 
paid by the county for assignments of counsel using County Law § 722-d, are faulty in that they 
suggest action by a court without competent jurisdiction and promote causes of action not 
authorized by law. See e.g. People v Kearns, 189 Misc. 2d. 283 (Supreme Court Queens County 
2001). 
 

 In particular, the consideration of parental income in an eligibility determination for the 
assignment of counsel in a criminal matter is theoretically founded in a support obligation 
pursuant to Family Court Act § 413 as it may pertain to costs related to the appointment of 
Attorneys for the Child in juvenile matters. As noted in Matter of Plovnick, supra, “[w]hile 
necessaries have traditionally been defined to include a child’s most basic needs, such as food, 
clothing, shelter, and medical care, in appropriate circumstances the duty to provide necessaries 
may obligate a parent to provide a child with counsel [citations omitted].” Even under this 
authority, before any order may be issued requiring parents to enter proceedings and be subjected 
to an income determination, a support action would have to be initiated in the first instance in 
Family or Supreme Court to determine whether the circumstances are appropriate and the 
obligation exists. A criminal court where charges are pending against a minor simply does not 
have jurisdiction over non-party parents to conduct such an inquiry nor make such an order.  

 
In the case of recovering assigned counsel fees pursuant to County Law § 722-d, this 

section provides no standing to counties to initiate a claim to collect assigned counsel fees 
against parents of a minor represented by assigned counsel in a criminal court.  
Contemporaneous orders of partial payment issued at the time of the assignment of counsel are 
likewise not authorized by § 722-d. This statute only authorizes an acting assigned attorney in a 
pending matter to revisit the question of previously approved eligibility if circumstances arise to 
indicate that the client may no longer be eligible to receive the services of assigned counsel.  

 
Analysis of the Flaws in the Underlying Case Law 
 
The root of the confusion of issues and the basis for suggesting a parental obligation to 

pay for counsel in a criminal case on behalf of a minor child lies in the decision of Matter of 
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Cheri H., 121 Misc. 2d 973 (Fam.Co., Bronx Co. 1983). In that case, a Family Court [Judge Judy 
Sheindlin presiding], applying a convoluted analysis of inapposite law, ruled that a parent is 
responsible for attorneys’ fees for the representation of a juvenile by a Law Guardian in Family 
Court pursuant to County Law § 722-d. The conclusion in this never reviewed case is 
unsustainable. The attorney in Cheri H. was a Law Guardian appointed to represent a juvenile in 
delinquency proceedings pursuant to Family Court Act § 249. The County Law, specifically 
article 18-B in which § 722-d is codified, has no bearing on the appointment of Law Guardians.   

 
 Family Court Act § 249 requires the Family Court to assign an Attorney for the Child 
[formerly known as a Law Guardian] to represent a juvenile in, inter alia, all delinquency and 
supervision proceedings under Articles 3 and 7. FCA §249 (a). Attorneys for the Child are 
assigned in accordance with whatever plan the Office of Court Administration has established 
pursuant to FCA § 243. Compensation for these services is provided for under FCA § 245 at the 
rates set forth in Judiciary Law § 35. The costs for Attorneys for the Child under § 245 are to be 
paid by the State as prescribed in FCA § 248. Nowhere in any of these sections of law is there 
any provision regarding the State recovering legal fees for Attorney for the Child from either the 
child or the parents.2 
 
 In Matter of Cheri H. the court’s conclusion that the County Law applied to create a right 
of the State to recover the costs of the juvenile’s attorneys fees in a delinquency proceeding was 
nothing short of a specious ruling. The representation of a minor in delinquency proceedings was 
and continues to be a state obligation and a state expense, payable pursuant to a system 
authorized and funded through the Office of Court Administration, in accordance with the rates 
set forth in Judiciary Law § 35. The County Law is irrelevant in such proceedings and no court 
has authority to order parents of a juvenile respondent in Family Court to cover any costs of 
representation under County Law § 722-d. 

 
Compounding the confusion, the Attorney General irrationally adopted the reasoning of 

Cheri H. and opined that the precedent applied equally in the criminal courts to recover the costs 
of assigned counsel fees from parents arising from the representation of minors by assigned 
counsel. Op.Att.Gen [Inf] 89-44 [opinion rendered to county attorney wherein Cheri H. was 
cited as authority to support the issuance of § 722-d orders against the parents of minors as an 
obligation under FCA § 413].  
  

Reliance on Cheri H. in later cases, such as Matthews v Matthews [30 Misc. 2d 681 
(Sup.Ct., Nassau Co, 1961)] and Fanelli v Barclay [100 Misc. 2d 471 (D.C. Nassau Co. 1979)] 
as well as by the Attorney General has been consistently misplaced. These cases dealt strictly 
with the issue of attorneys’ fee awards in matrimonial support enforcement actions and 
specifically noted that as a matter of law attorneys’ fees may be considered as a support 
obligation when the legal services are rendered in an enforcement action for previously ordered 
support for which the parent is derelict. Matthews, supra, at 685, accord Fanelli v Barclay, 
supra. Both decisions are drawn on old, non-existent or re-codified sections of law, including the 
Children’s Court Act and the Rules of Civil Practice.   

 

                                            
2 Conversely, counsel for indigent adult parties in specified Family Court proceedings are specifically authorized by 
statute to be assigned pursuant to the County Law article 18-B plan under FCA § 262. 
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FCA § 438  now specifically authorizes a Family Court to order the payment of 
attorneys’ fees, payable directly to a party’s attorney, in an action to enforce a support obligation 
when the failure to meet the obligation is found to be willful. This section also specifically 
provides for the recovery of counsel fees for the expenses incurred by a DSS attorney. In no 
manner do these cases or statutes create a general liability of parents to pay counsel fees for the 
representation of their minor children in either criminal or Family Court proceedings or to 
reimburse a county for the costs of assigned counsel fees under the County Law. 

 
Steps toward Refining the Issues 
 
Matter of Heysham, 131 Misc. 2d 1007 (Fam. Ct. Oneida Co. 1986) addressed the 

discrete issues and correctly arrived at the opposite conclusion by an examination of more 
relevant law. Heysham considered the question of whether it was appropriate for the Family 
Court to consider parental income in determining whether a juvenile was eligible for assigned 
counsel on appeal. Citing CPLR § 1101(a), which governs applications to proceed as a poor 
person, the Oneida Family Court ruled that the statutory language permitted only the resources of 
the applicant to be considered. The court stated further that  

 
[i]n interpreting this provision, we are guided by 
McKinney’s Consolidated Laws of NY, Book 1, Statutes 
74, which provides: “A court cannot by implication supply 
in a statute a provision which it is reasonable to suppose the 
Legislature intended intentionally to omit; and the failure of 
the Legislature to include a matter within the scope of an 
act may be construed as an indication that its exclusion was 
intended.” 

 
Since the Legislature contemplated that the statute may be 
invoked on behalf of infants but did not provide that in 
such instance the resources of the parents would be 
considered, the court must construe such omission as an 
indication that such omission was intended. The court may 
not add, by implication, a provision to a statute which is 
clearly absent. Heysham at 1010-1011. 

 
Heysham ultimately and correctly ruled that it would be improper to consider parental income in 
determining eligibility.  
 
 Regrettably the Heysham Court went on to muddy the once cleared waters by suggesting 
the possibility of a plenary action instituted by the county government in a court of competent 
jurisdiction to seek reimbursement for expenses incurred without specifying what court might 
have jurisdiction for such an action. Reference was again made to cases in which attorneys’ fees 
have been ordered in matrimonial support proceedings as possible precedents, but as discussed 
above, these precedents do not properly support a general obligation to cover assigned counsel 
fees in criminal courts or any other non-support action.  
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A well reasoned attempt at identifying the troubling aspects of this practice can be found 
in People v Clemson, 149 Misc. 2d 868 (Vill.Ct., Newark, Wayne Co. 1991). As in Heysham, the 
court in Clemson examined the jurisdictional defects of an order against parents to cover the 
costs of counsel fees for a minor charged in criminal court. Clemson highlighted the importance 
of providing counsel at the earliest possible moment noting that an inquiry into parental assets 
should not postpone the assignment of counsel. The court then explained why the criminal court 
is not authorized to take up such inquiry or issue an order against parents over whom it lacks in 
personam jurisdiction. The court in Clemson  likewise concluded that the only way the county 
might claim against parents for the costs of representing a minor in a criminal matter would be in 
some “plenary proceeding” in an unspecified court of competent jurisdiction. 

 
Heysham and Clemson are on the right track in condemning an illegal practice. However, 

when the analysis is pursued, it is clear that there is no cause of action available to initiate such a 
plenary proceeding. 

 
Statutory and Jurisdictional Constraints  
 
As noted in Clemson, given the jurisdictional and statutory constraints, any attempt to 

order parents to hire counsel or reimburse the county for the cost of representing a minor in 
criminal court would generate a procedural quagmire that would improperly delay the 
assignment of counsel in the first instance. See also Hurrell-Harring v State of New York, 15 
N.Y.3d 8 (2010).  

 
Before non-party parents may be forced to hire a lawyer or re-pay the county for the costs 

of assigning counsel to a minor in a criminal prosecution, a petition for a support inquiry would 
have to be initiated in Supreme or Family Court. If after such an inquiry, parents were not 
ordered to hire counsel, the matter would have to go back before the criminal court to conduct its 
required inquiry into whether the minor is eligible for assigned counsel as an individual or 
whether the child must proceed pro se if no assignment of counsel were granted. If, in the 
alternative, the parents were ordered to hire counsel as a support obligation and failed to do so 
for whatever reason, the criminal court would still have to make an inquiry into whether the 
minor may be individually eligible for the assignment of counsel. If the criminal court 
determined that the child must be assigned counsel, an assignment order should be issued. Only 
at that point would it be appropriate for the assigned attorney to consider whether to make an 
application to the assigning criminal court under § 722-d to have representation terminated or 
partial payment ordered. Subject to the discretion of the assigned attorney as provided in the 
statute, a  previously issued support order might arguably be proffered as some evidence of the 
appropriateness of a § 722-d order, however in such circumstances any § 722-d order issued 
would be against the child, not the parents, because the parents are not subject to the jurisdiction 
of the criminal court.   

 
This was the threshold conclusion reached by the court in People v Kearns, supra [189 

Misc. 2d 283 (Sup. Ct. Queens Co 2001)], the most recent criminal court to address the tortured 
reasoning of Cheri H., et al. In Kearns, the court conceded that as “a court presiding over a 
criminal trial it [has] no compulsory authority to direct an unwilling parent, who is not a party to 
the criminal action, and over whom the court lacks jurisdiction, to provide counsel for an 
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unemancipated minor.”Kearns, supra at 288, citing People v Clemson, infra, 149 Misc. 2d 868 
(Vill.Ct., Newark, Wayne Co. 1991).    

 
Despite the lack of jurisdiction over the parents, the court in Kearns ultimately issued an 

order for the parents to cover the costs of the child’s representation. In the absence of any 
existing procedure to effect some kind of parental contribution as contemplated by Cheri H. or 
its progeny, the Kearns court held that “the governmental entity furnishing such services to an 
unemancipated child can maintain a cause of action against any responsible parent, over whom 
jurisdiction can be obtained, which may be prosecuted in any court of competent jurisdiction by 
its attorneys (i.e., the Corporation Counsel of the City of New York in the case of New York 
City).” Kearns at 289-290. This, of course, begs the question as to what authority the Kearns 
court had to declare the right to a cause of action of one non-party against another non-party.  

 
In the Kearns “Final Determination,” the court ordered: “The Legal Aid Society is 

directed to submit a bill to the defendant’s father, Alan Kearns, for the cost of the legal 
representation to his son from the inception of their involvement in this matter through trial, and 
for any further proceedings on his behalf in accordance with the rate schedule set forth pursuant 
to County Law § 722-b, applicable to assigned counsel.” Ibid.   

 
Given that in this instance, it was defense counsel that raised the issue before the court 

after assignment, as necessitated under County Law § 722-d, such a direction may hypothetically 
be supportable, but only if the above-described procedure were undertaken resulting in a valid 
underlying support finding reached by a Supreme or Family Court with requisite subject matter 
and personal jurisdiction over the non-party parents authorized to subject them to a civil 
monetary claim in favor of the non-party county government. There is no subsequent history 
related to the Kearns case indicating whether the court’s decision or order was indeed actionable 
in any forum.  

 
2. It is improper to take parental income into account in the first instance of 
 determining whether it is necessary to assign counsel to represent a minor in 
 criminal court. 

 
The responsibility of the judiciary to appoint counsel to all criminal defendants who are 

financially unable to hire a lawyer is a principle of fundamental constitutional import. People v 
Witenski, 15 N.Y.2d 392 (1965); Gideon v Wainwright, 372 U.S. 335, 344 (1963); Argersinger v 
Hamlin, 407 U.S. 25 (1972). The right to counsel is personal to the defendant and may be given 
up only upon a knowing, intelligent, and voluntary waiver. Johnson v Zerbst, 304 U.S. 458 
(1938). 

 
“Indigency” or the inability to pay, likewise, is personal, and in determining whether a 

person should be permitted to proceed as a poor person the State may not take into account the 
financial ability of relatives or friends. Fullan v Commissioner of Corrections of the State of New 
York,  891 F.2d 1007 (2d Cir. 1989); Matter of Heysham, supra. See also Memorandum of the 
Judicial Conference of the State of New York  (Nov. 11, 1965); ABA Standards for Criminal 
Justice, Providing Defense Services (1982), Standard 5-6.1 Eligibility; NLADA, Standards for 
Defender Services Standard II(1) Eligibility and Scope of Representation; National Advisory 
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Commission on Criminal Justice Standards and Goals, Courts (1972) Standard 13.2 Payment for 
Public Representation.  

 
A minor over the age of 16 years is subject to the jurisdiction of the criminal court under 

Penal Law § 30.00 and is, therefore, entitled to all the benefits of an adult in any criminal 
proceeding. CPL §§ 180.10, 180.75, 725, et seq. 

 
Criminal courts have no jurisdiction or authority to issue a collateral order of liability 

against a non-party parent for the payment of legal fees for assigned counsel in a criminal court 
based upon an alleged support obligation under FCA § 413. FCA § 115; Cf. Rush v Mordue, 68 
NY2d 348 (1986) [holding, inter alia, that prohibition lies when a court acts in excess of 
authorized power in matters over which it has jurisdiction]. 

 
 The Assignment of Counsel in the First Instance 

 
When an individual first comes before a criminal court, the court is obligated to ensure 

that the individual is represented by counsel. CPL §§ 170.10; 180.10; 210.15; Hurrell-Harring v 
State of New York, 15 N.Y.3d 8 (2010). The court must inquire as to whether the individual is 
able to obtain counsel. If the person is not able to obtain counsel, then counsel must be assigned 
to represent the individual at the expense of the government. In New York, the court must assign 
counsel pursuant to whatever plan the county has adopted under article 18-B of the County Law.    

 
In this regard, the former Judicial Conference of the State of New York determined that: 
 

Under any plan, in order to prevent any delay in 
arraignment, the court should assign counsel upon a 
declaration of indigency. Subsequent investigation by 
counsel is permissible and contemplated. If any financial 
questionnaire is to be completed after tentative assignment, 
the questions should not be unduly numerous and no 
questions should be put which might be self-incriminatory 
or irrelevant, such as inquiries into the assets of relatives 
or friends. (Italics supplied) Memorandum of the Judicial 
Conference of the State of New York dated 11/16/1965. 

 
Inquiries into the assets of third parties, including the parents, are precluded. Any purported 
application of family law or Family Court jurisdiction related to parental support obligations in 
criminal court with regard to assigned counsel eligibility is inappropriate. Id.; see also Matter of 
Heysham, supra. The issue of whether the payment of counsel fees on behalf of a minor 
consitutes a support obligation is in all accounts a question of fact dependent on the 
circumstances of the family and the parent-child relationship and cannot be cursorily resolved 
against a parent by a criminal court in the course of a determination of the minor accused’s right 
to the assignment of counsel. 

 
The only legislation in New York that contemplates partial contribution in any form is 

County Law § 722-d. As discussed previously, that section permits court ordered partial 
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payments by defendants under limited circumstances. Any other compensation scheme that 
would require a person to repay the county for appointed legal services for which he or she was 
eligible at the time of the representation would be unauthorized. Op.Att.Gen. [Inf] 85-78.  

 
 County Law § 722-d: Partial Payment Orders 

 
Nothing in § 722-d authorizes a court to prospectively order partial payment of assigned 

counsel fees during the initial eligibility determination process for the assignment of counsel. At 
most, the statute provides that if, at some point during the course of representation, assigned 
counsel determines that the assigned representation should be terminated based on the 
represented individual’s newly discovered ability to hire counsel, then under County Law           
§ 722-d, counsel may seek to withdraw or have reimbursement for services rendered ordered. 
Such a motion, obviously, should not be granted unless the right to counsel continues to be 
protected. In other words, it would be highly inappropriate for a court to discontinue 
representation by assigned counsel based on some new eligibility determination if the individual 
is left without representation thereafter (see People v Kearns, supra; People v Clemson, supra). 
If assigned counsel is to be altogether relieved based on the ability of the individual to hire 
counsel, the relief order should be granted only when new counsel enters an appearance and is 
ready to proceed. 

 
In addition, under this section, if during the course of the representation counsel 

determines that an individual is able to bear some of the costs of the representation but is not able 
to hire private counsel, currently assigned counsel may likewise notify the court of the need to 
consider an order requiring the individual to contribute to the cost of the representation.  

 
As noted above in the discussion of People v Kearns, County Law §722-d authorizes 

criminal courts to terminate an assignment or order partial payment/contribution only upon 
application of counsel. This section does not authorize a court to act sua sponte with regard to 
payment for legal services of assigned counsel (Matter of LAS v Samenga, 39 A.D.2d 912 [2d 
Dept. 1967]; see also People v Bell, 119 Misc. 2d 274 [Sup.Ct., Queens Co. 1983]; Op.Att.Gen. 
[Inf] 85-78). Nor does it authorize the consideration of the income of third parties in determining 
whether it is necessary to appoint counsel (Fullan v Commissioner, supra; Memorandum of the 
Judicial Conference, 11/15/65, supra). 

 
Although a criminal court may have the authority to order payment for legal services by 

an individual receiving assigned counsel representation upon the application of counsel under     
§ 722-d, such an order would give rise to a cause of action only against the individual being 
represented and only to the extent to which the order authorizes.  

 
 Criminal Court’s Lack of Jurisdiction and Limited Interest  

 
Pursuant to FCA § 115 the Family Court has exclusive original jurisdiction over support 

matters under article 4 of the Family Court Act, which would include enforcement of the support 
provisions set forth in § 413. Under the circumstances, a criminal court is without jurisdiction or 
authority to render an order against the parents of a minor defendant as a support obligation 
under FCA § 413.    
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Once the accused is represented by counsel, by whatever process, the issue of who pays 

for the services becomes a collateral one and not subject to the jurisdiction of the criminal court 
beyond that authorized under § 722-d. An order for payment under that section may or may not 
be sustained depending on the circumstances.   

 
It cannot be overemphasized that the only interest a criminal court has in eligibility issues 

arises out of its obligation to ensure that defendant has counsel. Whether the county can hold a 
parent liable for the assignment of counsel fees under FCA § 413 is a collateral matter not within 
the scope of the criminal trial court’s authority to resolve criminal charges. 
 
3. A parent has no obligation to hire counsel to represent a minor child in criminal 
 court -- no obligation to the child, no obligation to the government. 

 
The New York State Legislature has exclusive authority to legislate in the area of 

parental responsibility for the acts of a minor and therefore a locality has no authority to 
promulgate legislation in the field. See Op. Att. Gen. [Inf]  77-308. 

 
At common law, parents had the obligation to bear the fair and reasonable expenses of 

their offspring’s upbringing. This obligation encompassed basic needs: food, shelter, and 
clothing. In New York, this rule has been codified and defined in FCA § 413, et seq. According 
to this statute, parents are liable, within their means, for the reasonable expenses of providing 
“care, maintenance, and education” of their minor children up to the age of 21 years. FCA § 413.  
Care, maintenance, and education are statutorily defined to include “necessary shelter, food, 
clothing, care, medical attention, expenses of confinement, the expense of education, payment of 
funeral expenses, and other proper and reasonable expenses.” FCA § 416. 

 
Responsibilities under this statute flow from the parent to the child, and if the parent fails 

to provide any of these services, then the child is vested with a cause of action against the parent 
for support. Social Services Law [SSL] § 101. If or when parents fail to provide adequate and 
reasonable support, the government is statutorily obligated to step in and provide the necessary 
services. FCA § 515. As noted above, it has been held that: “While necessaries have traditionally 
been defined to include a child’s most basic needs, such as food, clothing, shelter, and medical 
care, in appropriate circumstances the duty to provide necessaries may obligate a parent to 
provide a child with counsel [citations omitted]” Matter of Plovnick v Klinger, supra.  

 
Taken together, these rules of law indicate, at minimum, the need for an inquiry in a 

proper forum into whether the prosecution of a minor as an adult in criminal court constitutes 
appropriate circumstances to hold parents liable for the cost of defense counsel. If such an 
inquiry were to be called for, standing would lie with the minor seeking to force a parent to pay 
attorney’s fees and would involve a case-by-case determination taking into consideration all the 
attendant facts and circumstances. Absent a legislative mandate that currently does not exist, a 
county, either alone or through its assigned counsel program, is not vested with standing to 
intitiate this type of claim.  
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 No Parental Duty to the Government. 
 
FCA § 413 does not create an obligation of parents to the government to support their 

minor children. The statute simply codifies a common law obligation that flows from the parent 
to the child. The only way the government may assert this obligation as a cause of action is if the 
government has assumed the responsibility of support owed under § 413, in accordance with 
FCA § 515. Under the circumstances provided in § 515, the agent of the child, which in New 
York would be the Department of Social Services [DSS], may seek indemnification or 
contribution under Social Services Law §§ 101-a and 102 for the costs related to support that 
have been taken over by the government. In this regard parental liability is, as provided by the 
statute, a function of the parents’ reasonable means to provide such support.  

 
Nothing in these or any other Acts provides for a cause of action under § 413 by the state 

or local government to recover the costs of legal fees incurred while defending a minor on 
criminal charges.3  

 
The obligation of the government to provide counsel in a criminal matter does not arise 

from any common law duty owed the child from the parent, nor is such a duty created in the 
statutory obligations of parents to support their children under FCA § 413. Rather, the 
government’s obligation in this respect flows from a constitutional mandate that no individual 
may be held for a crime without the assistance of counsel. A county government’s right to 
recover attorney’s fees arising out of an appointment of counsel in a criminal case is not 
sustained by a general application of these sections of family law. 

 
 No Parental Duty to the Child: the Necessity and Purpose of an Inquiry 

 
The existence of a parent-child duty addresses whether legal expenses fall within the 

catch-all phrase “other proper and reasonable expenses” of FCA § 416, thereby making parents 
legally obligated to hire a lawyer to represent their minor child in criminal court. The answer 
here again, is no, they do not. Aside from the previously noted statutory sections that exclude 
such obligation, the right of a minor to claim a right to support under § 413 may be deemed 
relinquished by the actions of the minor and the circumstances of the case. 

 
 Emancipation 

 
In general, parental obligations to a minor child are suspended if it can be demonstrated 

that the minor was emancipated, or acting independently and outside the reasonable control and 
supervision of the parents. Voluntary emancipation generally results from the minor’s 

                                            
3 Nor is there any applicable theory of vicarious liability. In New York, there exists limited statutory parental 
liability for certain willful, malicious, and unlawful conduct which is codified in the General Obligations Law 
[GOL] § 3-112. This section creates a specific cause of action between a plaintiff and a parent of a minor malfeasant 
between 10 and 18 years of age for a limited civil recovery, which would not exist absent the statute. It does not 
create any cause of action for a third party county claimant against a non-party parent of a malfeasant (e.g., minor 
child-defendant) to recover the collateral costs of assigned counsel in a criminal prosecution.  
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renunciation of the control and authority of the parents accompanied by acts of independence, 
economic or otherwise.   

 
Constructive emancipation occurs by operation of law when a minor becomes 

independent of the parents either by marriage, joining the military, becoming gainfully 
employed, or otherwise removing him-or-herself from the control and supervision of the parent 
without cause. See generally Parker v Stage, 43 N.Y.2d 128 (1977); Roe v Doe, 29 N.Y.2d 188 
(1971). Thus, even the support statute itself, FCA § 413, has been construed to permit a court to 
decline to enforce the obligations thereunder where to do otherwise would be unjust or 
inequitable.  

 
In both Roe and Parker, the court was faced with the question of whether a minor’s 

conduct had resulted in the relinquishment of rights under the support statute. In the end, the 
court pronounced a policy that where a minor has voluntarily and without cause removed him-or-
herself from the authority and supervision of the parents, then the parents may be relieved from 
any continuing support obligation. In Parker, the court specifically rejected the notion that 
parents are strictly liable for support obligations, and held that the discretion lies with the court 
of inquiry to determine whether it would be fair or equitable to compel the parents to bear the 
burden of support obligations.  

 
In Roe v Doe, the claimant was a college-aged daughter who was suing to compel her 

father to pay her college expenses. The father had agreed to pay all the daughter’s expenses 
under the stipulation that she reside in the dormitory on the campus. The daughter defied this 
rule and moved into an off-campus apartment with a friend. She got a job, finished the school 
year, and registered to return in the fall. During the summer vacation the daughter did not come 
home, rather she resided with the family of a friend. The daughter claimed that her father was 
obligated to pay her school fees so she could return to college. The Court of Appeals declined to 
hold the father to any statutory support obligations, finding that by her actions the daughter 
forfeited the right to demand support.   

 
Parker v Stage, presented a similar situation where an 18-year-old daughter left the 

family home against the wishes of the parent and went to live with a paramour. She subsequently 
gave birth out of wedlock and applied for public assistance. The DSS filed a claim under SSL 
101-a (3) to compel the father to pay for the support of the daughter. The Court of Appeals 
applied the policy announced in Roe v Doe and ruled that equity precluded the enforcement of 
the support statute in circumstances such as the ones present. The Parker court ruled that if the 
minor’s conduct has been such that it would preclude recovery by the minor as a matter of 
equity, then the statute could not be used to summarily authorize recovery by the DSS. The right 
of DSS under SSL § 101-a, the court held, flows directly from, and is limited to, the extent of the 
minor’s ability to recover. 

 
More recently, the Appellate Division, Second Department, concluded 

 
Although a parent’s duty to support his or her child until 
the child reaches the age of 21 years is a matter of 
fundamental public policy in New York, it has long been 
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recognized that a child may be deemed emancipated, and 
thus forfeit the right to support, where the child voluntarily 
and without sufficient cause leaves the parent’s home and 
withdraws from parental control and guidance. Alice C. v 
Bernard G. C., 193 A.D.2d 97 (Second Department, 1993) 
citing Matter of Roe v Doe, 29 NY2d 188. 

 
Based on this line of cases, then, before a parent can be compelled to make support 

payments under FCA § 413, at the very minimum there must be an inquiry into the nature of the 
relationship between the minor and the parents that would determine the equity of enforcing any 
obligation contemplated by that statute. In order to do so, any claimant would be required to 
demonstrate standing to raise the cause of action in a court of competent jurisdiction.   

 
The criminal forum where a minor has been charged with a penal offense and seeks the 

appointment of counsel is not a court of competent jurisdiction for this type of inquiry and the 
county government has no standing to institute such a claim against the parents under SSL        
§§ 101-a or 102.  See FCA § 115. 

 
 Constructive Emancipation and the Representation of Minors in Criminal Courts 

 
When a minor is charged in criminal court with a penal offense, a constructive 

emancipation has occurred that suspends, at least pending further inquiry by a court of competent 
jurisdiction, the parental obligation, if any, to provide financial support or legal fees. 

 
The Court of Appeals has ruled that parental obligations under FCA § 413 may be 

applied to the costs of medical care, treatment, and confinement when the minor child is before 
the Family Court, because the nature of the proceeding is designed to reinforce the family unit 
and attempt to assist the parents in fulfilling their moral and civil obligations for rearing their 
children. Jesmer v Dundoni, 29 NY2d 5 (1971). In situations where the DSS and Family Court 
have stepped in and made referrals to treatment programs to assist in supervising the child, the 
parents remain an integral part of the planning and implementation of the supervised intervention 
and are therefore still liable under §413 for reasonable care, maintenance, and education. Jesmer, 
supra, at 11. 

 
However, the court in Jesmer distinguished between the minor being held under the 

supervision of the Family Courts, whose jurisdiction lies with maintaining the family unit, and a 
minor before the criminal courts whose jurisdiction lies with the protection of the public despite 
the interests of the family. In the latter case, the government is responsible for the maintenance 
of the minor offender in order to protect the public, and it is equitable therefore that the expense 
be borne by the government. An important factor in this distinction is that in Family Court the 
parents are, to a certain extent, participants in the proceedings, whereas in the criminal forum the 
interests of the parents are replaced by the interests of the public. Thus, being specifically 
excluded from the resolution of the criminal proceedings, the parents are equitably relieved from 
the financial obligations related thereto. Jesmer at 9-11. 
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The Orange County Family Court has directly addressed the issues of constructive 
emancipation and parental obligations to minor children who are charged with criminal conduct 
in criminal court. In Orange DSS v Clavijo, 172 Misc. 2d 87 (Fam. Ct., Orange Co. 1997), it was 
held that parents are not obligated to support a minor child between the ages of 18 and 21 who as 
a result of an arrest on felony charges, becomes the recipient of public assistance. The situation 
arose after a 19 year old minor child was arrested on burglary charges and was placed in a drug 
treatment program by the Department of Social Services upon being found eligible for public 
assistance. DSS then sought to recover the costs of the treatment from the parents under the 
authority of Social Services Law § 101-a and FCA § 413. The court denied the claim, citing Roe 
and Parker in ruling that the doctrine of constructive emancipation was applicable because, by 
his actions, the minor had placed himself beyond parental control so that he could not be 
supervised by his parents or accept guidance from them. The court noted that there was no 
showing of any derogation of a duty by the parents owed to the minor, and therefore the minor 
had no claim against the parents to cover the cost of “support” in this instance. If the minor had 
no claim, the DSS had no cause of action under SSL §§ 101-a or 102.  

  
The significance of Clavijo is readily apparent. Where a minor has clearly acted of his or 

her own volition in a manner outside the reasonable expectations of behavior deemed appropriate 
by the parents, then the minor cannot retain the right to compel the parents to “support” this 
conduct. Under the doctrine of constructive emancipation, the parents are thereby relieved of any 
financial obligations that may arise from such conduct. See also The Age of Majority and 
Emancipation, Brandes & Weidman, 211 N.Y.L.J. 3 (June 28, 1994).  

 
It should be beyond dispute that parents would not be presumed to condone or encourage 

criminal activity by a minor child if that child were in fact within the supervision and control of 
the parent. The reasoning is similar to negligent entrustment cases where there would be parental 
liability if, and only if, it can be shown that the parent knew of the dangerous activity and was in 
a position to control it. See discussion LaTorre v Genesee Mgt. 90 N.Y.2d 576 (1997). When a 
minor engages in criminal conduct in a situation where the parents have no knowledge of the 
minor’s activities, and thereby no ability to exercise control, then for purposes of parental 
liability, the minor is effectively, constructively, emancipated, and the parents are relieved of 
their support obligations under the statute.   

 
The doctrine of constructive emancipation applies to prevent enforcement of support 

obligations under FCA § 413 and further bars recovery by the state Department of Social 
Services for support obligations otherwise available under law. In light of this, the complete lack 
of jurisdictional authority aside, it would be exceedingly unjust and inequitable to permit a 
criminal court to nonetheless require parents of an emancipated minor to bear the responsibility 
of attorneys’ fees under the very same support statute. 

 
Conversely, there are young people who would choose to protect their parents from the 

anxiety that would naturally arise in such circumstances. Thus, an important consideration in this 
regard relates to the minor’s right to privacy in choosing not to notify either parent when facing 
criminal charges. As noted above, voluntary emancipation by a minor is available at the age of 
16 years. Except for the prescribed drinking age under ABC § 65 and support provisions of FCA 
§ 413, the legal age of majority is 18 years old. FCA § 119(c); Domestic Relations Law § 2; 
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CPLR § 105(j). Therefore, persons between the ages of 16 and 21 years of age, who stand before 
a court accused of a criminal offense and who are to be prosecuted as adults, are entitled to 
exercise their right to declare emancipation (in the case of the 16-17 year old) or proceed as an 
individual who has reached the age of majority without the involvement of their parents.  
Compare Bellotti v Baird, 443 U.S. 622 (1979) [to the extent that statutory provision precludes 
right of minor to demonstrate to court sufficient maturity and competence to make important 
medical decisions with treating physician without parental consultation or consent, statute is 
unconstitutional].  

 
Conclusion 

 
Any attempt by a criminal court to order a parent to make partial payment for attorney 

fees or reimburse the government for the expense of assigning counsel is unauthorized by law. 
Contemplation of parental income in an eligibility determination is irrelevant and inappropriate 
and undermines the constitutional right to counsel to which minors are entitled. 
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NEW YORK STATE UNIFIED COURT SYSTEM 
COMMISSION ON PARENTAL LEGAL REPRESENTATION 

 
 

Testimony of the New York State Defenders Association, Inc. 
 

 
NYSDA’s mission—to improve the quality and scope of publicly-supported legal 
representation to people who cannot afford a lawyer—embraces representation by counsel 
assigned in family law matters. Such representation of adults in family matters is mandated 
under the state constitution and statutory law. NYSDA has long advocated for systemic 
change to ensure the independence and funding necessary for quality representation by 
family defenders. It therefore welcomes the Commission’s examination of critical issues 
regarding parental legal representation. Through this submission and subsequent 
testimony, NYSDA seeks to assist the Commission in determining steps needed to ensure 
quality representation across the state. 
 
NYSDA is a not-for-profit membership association of more than 1,700 public defenders, 
legal aid attorneys, assigned counsel, and individuals dedicated to the right to counsel. With 
funds provided by the State of New York, NYSDA operates the Public Defense Backup 
Center (the Backup Center). It offers legal consultation, research, and training to nearly 
6,000 public defenders. In fielding requests for information and assistance from across the 
state, the Backup Center obtains a statewide view of the obstacles and difficulties family 
defenders face in the current system. The Backup Center gains further insight into these 
matters through the technical assistance it gives to counties, including through the 
provision of its Public Defense Case Management System. Requests for assistance come 
from counties considering changes and improvements in their public defense systems and 
from those struggling to meet the state mandate of providing family representation with 
little state financial help. The information and experience NYSDA has gained from all its 
work underlie these comments. 
 
We are grateful to Chief Judge Janet DiFiore, Justice Karen Peters, and the Commission on 
Parental Legal Representation for undertaking this important work. The breadth of the 
topics on which the Commission seeks information makes responding to its notice a 
daunting task. That breadth also illustrates the far more daunting task facing the 
Commission itself.  
 
The following comments stress issues that require both urgent and thorough examination 
to secure the change needed for public defenders to properly represent parents and other 
adults in family court proceedings. Those fundamental issues include the need for the 
defense function to be independent; the need for sufficient resources and time to 
provide quality representation to every person unable to afford counsel in matters 
in which counsel is mandated; and the essentiality of timely access to counsel and 
holistic representation. 
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Start with the Basics  
 
Many people, within and outside of the legal community, do not have a good understanding 
of family defense, the rights of adults in family court proceedings, and what quality family 
defense looks like. This Commission has the opportunity to generate this understanding. 
Not only would this provide a meaningful education for all New Yorkers, it would also 
serve as a baseline for future discussions about how to ensure quality representation, 
including any judicial, legislative, or administrative reforms.  
 
Another beginning, but crucial step in the process of ensuring quality representation is to 
require that family defense attorneys be part of any discussions regarding changes to 
family court. While this happens sometimes, it must happen all the time and 
representatives from a range of family defense providers and regions must be included. 
 
Importance of Family Defense and the Need for Study 
 
Families across New York State that could safely be preserved or reunited are instead 
needlessly shattered due to lack of effective legal assistance in family court and related 
proceedings. Even positive resolutions are too often delayed. People threatened in family 
court or other proceedings with loss of their liberty interest in raising their children as they 
see fit have a right to counsel. New York’s County Law article 18-B and related provisions 
delegate to localities the duty to provide public defense services for adult respondents in 
civil family proceedings who cannot afford to hire a lawyer. Due to local fiscal constraints 
and a lack of independence, the scope and quality of representation provided to parents 
and other adults varies widely across the state. Rushed, under-resourced attorneys cannot 
identify and present to the court all the information necessary to show that their clients 
have not committed alleged acts or omissions and that they are, or can become, able to 
provide what their children need. 
 
The Commission on the Future of Indigent Defense Services (also known as the Kaye 
Commission), which was created in May 2004 and issued its final report in June 2006, 
excluded family defense.1 Family defense was not at issue in Hurrell-Harring v State of New 
York, the class action suit that was settled in 2014 and received court approval in March 
2015. And, most recently, family defense was excluded from the public defense legislation 
enacted in 2017 (L 2017, ch 59, part VVV, sections 11-12), which provides funding to 
expand the provisions of the Hurrell-Harring settlement to the entire state. 2 
 
Adult representation in family court has not been given the time and attention it deserves. 
Complete and accurate statistics for public defense representation in family court and 

                                                 
1 http://www.nycourts.gov/ip/indigentdefense-
commission/IndigentDefenseCommission_report06.pdf.  
2 The 2017 legislation was introduced after the Governor vetoed another bill (S8114/A10706 
[2016]) that included state funding for family defense representation. See Veto Message No. 306 
(12/31/2016).  

http://www.nycourts.gov/ip/indigentdefense-commission/IndigentDefenseCommission_report06.pdf
http://www.nycourts.gov/ip/indigentdefense-commission/IndigentDefenseCommission_report06.pdf
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related matters statewide are not available.3 Each county reports public defense data, 
including family court data, annually, but the information is often incomplete and/or 
contradictory as to a given county, and inconsistent from county to county. At least until 
after 2006, the required UCS 195 form did “not require the counties to separate their family 
court expenditures from their criminal court expenditures, [although] the statewide total 
for county expenditures includes the cost of representation of indigent adults in family 
court.” The Spangenberg Group, Status of Indigent Defense in New York: A Study for Chief 
Judge Kaye’s Commission on the Future of Indigent Defense Services (2006), p. 26, available 
at www.nycourts.gov/ip/indigentdefense-commission/SpangenbergGroupReport.pdf.  
 
Before it makes its recommendations, we urge this Commission to engage in a thorough 
study of the gamut of family defense4 similar to the study commissioned by the 
Commission on the Future of Indigent Defense Services and conducted by The Spangenberg 
Group. Important reforms that are intended to improve the criminal defense side of public 
defense have ignored or set aside family defense, resulting in a gap between them, within 
individual public defense providers and counties. Instead of widening that gap and, in an 
effort to avoid unintended consequences, any study should include an examination of the 
connections between criminal defense and family defense, both of which are part of the 
larger public defense system. Criminal defense and family defense often overlap, both in 
individual cases and more broadly. Their connection provides opportunities for 
collaboration on structural reform and substantive legal matters.  
 
Independence  
 
Providing mandated representation for individuals is a unique governmental function. 
Family defenders represent adults when an arm of the State seeks to end or limit the 
clients’ parental rights or another person invokes judicial process relating to the clients’ 
ability to be with and make decisions about their child. For family defenders to ethically 
represent their clients, they must be free from interference, direct or indirect, by the 
governmental entities involved in their clients’ cases.5 These lawyers’ need for resources 
sufficient to provide quality representation must not be subordinated to the needs of their 
governmental adversaries, the decision-makers in their cases, or funders. Protecting 
independence, a key principle for provision of public defense services of all types, has been 
                                                 
3 One report from 2007 is an example of an effort to gather this information. See National Legal Aid 
and Defender Association, Justice Impaired: The Impact of the State of New York’s Failure to 
Effectively Implement the Right to Counsel (October 2007), available at 
http://www.nlada.net/sites/default/files/ny_nladafranklin10-2007.pdf. 
4 This includes representation mandated by County Law § 722 and Family Court Act §§ 262, 1120. 
5 A blog post on the recently-released 2017 Report of the Ad Hoc Committee to Review the Criminal 
Justice Act noted: “Whether in a state or federal court, when public defense attorneys are provided 
through a system controlled by the judges, the defense attorneys inevitably bring into their 
calculations what they think they need to do to stay in favor with the judge who appoints and pays 
them, thereby not focusing solely on providing constitutionally effective representation to each and 
every defendant as is their duty.” David Carroll and Phyllis Mann, “Federal committee recommends 
independence of the defense function” (9/13/2018), at http://sixthamendment.org/federal-
committee-recommends-independence-of-the-defense-function/. 

http://www.nycourts.gov/ip/indigentdefense-commission/SpangenbergGroupReport.pdf
http://www.nlada.net/sites/default/files/ny_nladafranklin10-2007.pdf
http://www.sixthamendment.org/6ac/Cardone_Commn_Report_2017.pdf
http://www.sixthamendment.org/6ac/Cardone_Commn_Report_2017.pdf
http://sixthamendment.org/federal-committee-recommends-independence-of-the-defense-function/
http://sixthamendment.org/federal-committee-recommends-independence-of-the-defense-function/
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and remains at the core of NYSDA’s work. See, for example, a newsletter article that NYSDA 
published, entitled “Implementing Hurrell-Harring Statewide, Maintaining Independence,” 
which refers to the American Bar Association’s Ten Principles of a Public Defense Delivery 
System and other authorities recognizing the centrality of independence.6 NYSDA’s own 
standards for mandated representation, which include family defense, emphasize 
independence.7 Other state and national standards similarly call for independence of the 
defense function.8  
 
Independence is often compromised in county-based systems. County governments 
rationally engage in limiting county expenses to maintain balanced budgets, and courts 
need to keep cases moving. But when the conditions governing the engagement of lawyers 
to represent public defense clients reflect government interests instead of those of clients, 
attorneys’ ability to function properly is compromised. For example, some assigned counsel 
attorneys who regularly demand discovery, file motions, and advise clients to exercise their 
right to request and participate in hearings have reported receiving fewer assignments due 
to the amount of time those attorneys spent to achieve client goals. Similarly, institutional 
providers employing zealous and conscientious family defense attorneys who take those 
same steps may find their programs (or the positions of their managers) at risk because the 
work was deemed to be wasteful of county resources. 
 
Another example of how independence is compromised by the current system occurs when 
counties do not provide a budget for family defenders to secure expert services. When 
counsel then asks for funds under County Law § 722-c, some courts have notified the 
government (the County Attorney or the Department of Social Services) of the request so 
they may take a position on the granting of the request. This is contrary to the language of 
the statute, which calls for such request to be considered ex parte. Beyond that, § 722-c 
applications are often denied, even at the current rates that include an unrealistically low 
cap, despite supporting evidence that utilizing experts (including social workers to 
facilitate successful engagement of a parent in child welfare proceedings) as part of holistic 
defense reduces the number of children in foster care and government expense overall. 
Assigned counsel attorneys’ ability to gauge the needs of clients and further their interests 
are fundamentally compromised by practices such as these.  
 

                                                 
6 NYSDA, Public Defense Backup Center REPORT (November-December 2017), p. 4, available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-
dec.pdf. 
7 NYSDA, Standards for Providing Constitutionally and Statutorily Mandated Legal Representation in 
New York State (2004), Standard II, available at 
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandate
dRepresentation.pdf. 
8 See, e.g., New York State Bar Association (NYSBA or State Bar), Revised Standards for Providing 
Mandated Representation (2015), Section A; National Legal Aid and Defender Association (NLADA), 
Standards for the Administration of Assigned Counsel Systems (1989); and other standards, which 
are available on NYSDA’s website at https://www.nysda.org/page/PDStandards. 

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-dec.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-dec.pdf
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandatedRepresentation.pdf
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandatedRepresentation.pdf
https://www.nysda.org/page/PDStandards
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Some courts even require that family defenders remain in a courtroom throughout the day, 
waiting for case assignments. Not only does this practice keep family defenders from 
completing the tasks that ensure effective representation during working hours, it also 
communicates to clients and attorneys alike that the attorney serves the interests of the 
court, not the client.  
 
As noted above, NYSDA’s Public Defense Backup Center serves as a resource for New York 
family defenders. Some of the calls we receive are made because a defender understands 
that there has been a development in case law and needs a citation or research. Some calls 
are for a sample filing that is not already part of a defender’s arsenal. Other attorneys 
request specialized training or strategy discussion. But a disturbing number of calls are 
from defenders flummoxed by an unwritten policy or procedure they have encountered—
one that cannot be addressed from reading or citing the relevant statutes and case law. 
Examples of this include the court telling counsel that they “don’t do trials” in that part; 
caseworkers listening to telephone calls between a defender and her client and recording 
the discussion in case notes; agency attorneys, citing the attorney/client privilege, 
forbidding family defenders (and Attorneys for Children) from communicating with 
caseworkers; and informal but regularly scheduled “court supervision” that can include jail 
sanctions for parents who are no longer part of any active court case, but are subject to a 
current order of protection—even when there is no allegation of wrongdoing. Issues that 
appear to be straightforward, such as that a court cannot make a factual finding when no 
evidence has been presented, defy easy resolution where it is a long-standing practice and 
no one has ever challenged such practice or objections have been consistently denied. 
Independence from county interests would allow defenders to confront these problems 
directly. With independence, the role of family defenders would be clearer to all parties, 
and clients’ needs would have priority.  
 
Independence is specifically mentioned in the Commission’s Notice of Public Hearing under 
Structural Issues, and impacts every topic area on which the Commission requested 
information. As discussed briefly later in this submission, family defenders must be free to 
take advantage of opportunities to provide legal assistance to clients at the earliest possible 
time, without interference by policymakers who view invocation of clients’ legal rights as 
an improper impediment to governmental investigation. Independence of the defense 
function is necessary for many of the changes needed to ensure quality representation. 
 
Client Involvement   
To effectively evaluate existing services and determine what changes are needed to ensure 
quality representation requires meaningful input from those affected. The observations of 
former clients and members of the community who have seen what happens to families in 
the current system should inform the discussion of all issues. This should include listening 
to individuals from groups affected by particular laws and circumstances, such as 
immigrants, Native Americans, and people with disabilities. Setting up a mechanism for 
receiving and resolving specific complaints is also essential, but more is needed. 
  
On July 27, 2000, NYSDA’s Board of Directors adopted a “Statement on Client Involvement 
and Satisfaction, Quality Representation and Vigorous Advocacy.” It calls on public defense 
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providers to “seek the advice and continued assistance of the client community in assessing 
and insisting upon a system” that provides “committed and competent representation.” Just 
as parent advocates—individuals who have personally experienced the child welfare 
system—are invaluable members of a family defense team,9 people who have experienced 
public defense representation can contribute insights about its improvement. NYSDA’s own 
Client Advisory Board developed Client-Centered Representation Standards10 that reflect 
what clients want from their lawyers. Most of these standards have application to any type 
of public defense representation, though a few are specific to criminal cases. 
 
Mechanisms to provide for client involvement in ensuring quality representation by public 
defense lawyers can take different forms. NYSDA’s Client Advisory Board offers one 
example. The National Legal Aid and Defender Association (NLADA) “draws on the 
expertise of three bodies – the Civil Council, the Client Council, and the Defender Council – 
to help develop programs and policies ….”11 NLADA’s Standards for the Administration of 
Assigned Counsel Systems, which call for assigned counsel programs to have a governing 
board to ensure independence, note that at least one board member could be a member of 
the client community.12 
 
Timeliness and Other Access to Counsel Issues 
 
Those who can afford to hire an attorney can seek legal advice before they are in legal 
difficulty, and before they take any action that might seriously alter their legal position.13 
People who cannot afford an attorney must wait until they appear in court before counsel 
is assigned. As part of its mission to improve the scope of family defense, NYSDA advocates 
for the earliest possible entry of public defense counsel, because timely representation 
increases the quality of the representation and therefore presents the opportunity for 
better outcomes. Some family defense advocates refrain from referring to assignment of 
counsel at an earlier stage in a proceeding as “early assignment” because most people who 
can afford counsel in the same situation would consult counsel sooner rather than later; 
having help understanding the consequences of their choices and options for action is 
“timely,” not “early,” representation. To the extent that legislative changes are needed to 
                                                 
9 New York State Office of Indigent Legal Services (ILS), Standards for Parental Representation in 
State Intervention Matters (2015), Commentary to Standard G-2, available at 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf.  
10 https://www.nysda.org/page/ClientAdvisory.  
11 http://www.nlada.org/tools-technical-assistance/councils. 
12 NLADA, Standards for the Administration of Assigned Counsel Systems (1989), Commentary to 
Standard 3.2.1, at p 73, note 3: “[I]t is recommended that at least one member of the Board not be 
an attorney; this person could represent the client community, or another non-legal segment of the 
community. Diversity of interests should ensure insulation from partisan politics.” 
13 Dan Beckley, “Need a lawyer? Here are 5 things you need to know,” Ohio State Bar Association 
(5/31/2017) (“Find an attorney sooner rather than later. The best time to go to an attorney is 
before you are in legal difficulty. It is best to consult your attorney before you sign papers or take 
other action that might seriously alter your legal position.”), available at 
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-
are-5-things-you-need-to-know.aspx. 

https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.nysda.org/page/ClientAdvisory
http://www.nlada.org/tools-technical-assistance/councils
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-are-5-things-you-need-to-know.aspx
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-are-5-things-you-need-to-know.aspx
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make more timely appointment of counsel possible, NYSDA urges the Commission to 
recommend such changes. 
 
Benefits of Timely Access to Counsel 
Fears that timely representation for parents will prevent child welfare agencies from 
protecting children in state intervention matters are misplaced. Attorneys for parents can 
play a vital role as a support for a parent at a time of crisis and even prevent the situation 
from escalating to the removal of a child from the home. James Milner, Associate 
Commissioner of the Children’s Bureau, U.S. Department of Health and Human Services, 
recently authored an article in the ABA Child Law Practice Today about how lawyers can 
play a role in prevention in the child welfare system: “Aggressive efforts to keep families 
together safely, working diligently to promote child and family well-being, and recognizing 
the role of community supports are key areas where the legal and judicial communities can 
make a difference.”14 Other references from the ABA include the 2011 article, 
“Representing Parents During Child Welfare Investigations: Precourt Advocacy 
Strategies”15 and a 2009 piece entitled “Cornerstone Advocacy in the First 60 Days: 
Achieving Safe and Lasting Reunification for Families.”16 
 
Because the current system only requires appointment when a matter is first in court, 
parents may not have any idea of their rights and responsibilities in relation to state 
intervention or how to obtain assistance. See FCA §§ 1023, 1024, and Bill Jacket for L 1990, 
ch 336 (amendments to FCA §§ 1022 – 1024) [attached]. This occurs despite the 
requirements of the Family Court Act that local departments of social services inform 
parents upon the removal of a child that they are entitled to consult with an attorney. 

For bureaucracies that investigate and prosecute allegations of child mistreatment 
protecting the privacy rights of the parents they investigate is often not a priority. 
Sometimes caseworkers insist that a parent sign full releases for information about every 
aspect of the parent’s life. This includes areas not related to imminent risk (imminent risk 
being the determining factor in removal from a home and therefore, the baseline for parent 
conduct). Once the agency has access to any potentially compromising or unflattering 
information about the parent, no matter how irrelevant to imminent risk, the agency often 
requires the parent to engage in additional services. Furthermore, in some family courts, 
before counsel is assigned, the court will order parents to sign full releases so agencies 

                                                 
14 “Reshaping Child Welfare in the United States: Lawyers as Partners in Prevention” (7/5/2018), 
available at 
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_pr
actice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--
lawyers-as-partner.html.  
15 Elizabeth Fassler and Sanjiro Gethaiga, ABA Child Law Practice (April 2011), available at 
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-
Welfare-Investigations-April-2011.pdf. 
16 Jillian Cohen and Michele Cortese, ABA Child Law Practice (May 2009), available at 
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-
Days-ABA-May-2009.pdf. 

https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-Welfare-Investigations-April-2011.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-Welfare-Investigations-April-2011.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-Days-ABA-May-2009.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-Days-ABA-May-2009.pdf
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have access to every aspect of a parent’s life. As a result, supplemental filings alleging 
neglect or abuse can run to 30 or 40 pages. They sometimes include details of a parent’s 
mental health or substance abuse treatment years before (and sometimes even decades 
earlier if a parent was in foster care himself and the agency has access to those childhood 
records) the family was a focus of agency attention. This practice changes the proceedings 
from an examination of parenting at a specific point in time, to an examination of a parent’s 
past morals, choices, and social history. Timely appointment of counsel to advise parents 
and limit the scope of releases of information could prevent this improper and 
unwarranted expansion of investigations and redirect the agency to help address current 
difficulties that the family may be facing. 
 
Timely appointment would also have a major impact in proceedings concerning custody 
and visitation and family offenses as to a parent or other adult who is not the respondent. 
Because the current system requires pro se filing of petitions for those actions, those who 
cannot afford to retain counsel file without legal advice or assistance. The amount of court 
time spent returning incomplete filing to petitioners is not known to family defenders. But, 
in situations where a pro se petition is accepted and counsel is assigned, the family 
defender often must modify or correct the initial petition. If appointed on request of a 
person considering filing a petition, counsel would be able to advise the client on the merits 
of a case and likely reduce the number of petitions filed that will not bear fruit. 
 
Another instance in which timely access to counsel would benefit not only parents but the 
system itself is when parents are seeking provision of counsel at support proceedings. 
Assigning counsel only at the point when a parent is about to be held in contempt for 
nonpayment is counterproductive. Counsel could help ensure reasonable support orders 
that non-custodial parents can afford to pay, thereby avoiding unfair and unmanageable 
arrears and avoidable incarceration for nonpayment, while ensuring that the parents are 
contributing to the support of their children. Attorneys assigned only when contempt 
proceedings have been initiated can do little to help clients meet or modify their 
obligations, making the right to counsel virtually meaningless.   
 
Meaningful and timely access to counsel includes the ability of a parent to consult with an 
attorney, in person if possible, about their choices and opportunities before rushing to 
make a decision or making any statements. Often, even when counsel is assigned at a first 
court appearance, the court will make immediate decisions based on what the moving 
party is requesting. As there is little to no time to establish a professional relationship, let 
alone gather information crucial for the lawyer to know at that stage, the assignment of 
counsel is in name only.  
 
Meaningful access to counsel also includes representation in other proceedings directly 
related to those in which counsel has been assigned. Some family defenders try to address 
all the issues related to a current open case. For example, if a father has filed for a 
modification of custody and parenting time based on an injury or loss of a job, counsel may 
try to determine if the client is still able to meet existing child support obligations. If the 
father is not able to meet those obligations, a retained attorney would also file for a 
modification of a child support order. But in New York, since assigned counsel for that 
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proceeding is not mandated by statute, courts will not assign for this related purpose. 
Unless the attorney works in an institutional program that provides holistic services and is 
able to provide non-mandated representation using nongovernmental funds, the attorney 
has to choose between delivering pro bono assistance or advising the client to proceed pro 
se in the modification proceeding.  
 
Holistic Representation Gets Results 
As illustrated by the work of the Center for Family Representation and, more recently, 
three other New York City providers of family defense,17 holistic representation not only 
results in fewer children experiencing the trauma of removal from their homes, it also 
results in reduced government spending on foster care and unnecessary services. The 
Office of Indigent Legal Services (ILS) Standards for Parental Representation in State 
Intervention Matters embody holistic representation.18 NYSDA, well-known for its client-
centered approach to public defense, offers assistance to family defenders seeking to grow 
the holistic nature of their practice.19 NYSDA has observed that slowly, upstate counties 
have begun adding social workers to the staff of public defense offices, but much needs to 
be done to make holistic representation available across the state.20 
 
Trauma from Unnecessary Removal and State Interference 
As exemplified by the recent removal of children from their parents who are seeking 
asylum and the public outcry against the separation of families, trauma is a natural 
consequence of isolating a parent from a child. Left with terrifying uncertainty, children 
may be provided basic food and shelter while separated, but the security and comfort that a 
                                                 
17 Center for Family Representation: https://www.cfrny.org/about-us/our-results/. Brooklyn 
Defender Services, Family Defense Project: http://bds.org. The Bronx Defenders, Family Defense 
Practice: https://www.bronxdefenders.org/our-work/family-defense-practice/. The Neighborhood 
Defender Service of Harlem, Family Defense: http://www.ndsny.org/index.php/practice-areas-
2/family-defense/.  
18 “These standards are based on existing guidelines, standards, and best practices from around the 
state and the country, and are meant to define what constitutes meaningful and effective assistance 
of counsel in state intervention matters. They embody an approach that is client-centered, 
multidisciplinary, and holistic, and emphasize timely entry into the case and diligent, zealous 
advocacy throughout.” [Emphasis supplied.] 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf.  
19 For example, at its Fall 2014 CLE, co-sponsored by NYS and ILS, a session titled “Integrating 
Social Workers into Family and Criminal Defense Practice” was offered, and at the 2018 Families 
Matter Conference, there was a presentation titled “Collaboration: Making Interdisciplinary 
Practice Work for Your Clients.” 
20 For example, in March 2017, ILS released a Request for Proposals that would provide funding for 
an upstate model parental representation office. 
https://www.ils.ny.gov/files/Parent%20Representation/RFP-
Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf. Ten 
counties applied for that funding. After review, Monroe County was selected to receive the grant. 
However, the County ultimately rejected that funding. See Bennett Loudon, Monroe County turns 
down $2.6 million grant, The Daily Record (1/19/2018); Michele Cortese, Commentary: Monroe 
County erred in turning down grant, The Daily Record (1/24/2018). The current status of the RFP is 
unknown. 

https://www.cfrny.org/about-us/our-results/
http://bds.org/
https://www.bronxdefenders.org/our-work/family-defense-practice/
http://www.ndsny.org/index.php/practice-areas-2/family-defense/
http://www.ndsny.org/index.php/practice-areas-2/family-defense/
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.ils.ny.gov/files/Parent%20Representation/RFP-Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf
https://www.ils.ny.gov/files/Parent%20Representation/RFP-Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf
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parent provides, even if less than perfect, may be forever compromised by the separation.21 
If appointed in a timely manner, family defense attorneys, working with their clients, can 
reduce the likelihood of removal by addressing conditions that may make a home unsafe 
for a child.  
 
Family Defense Representation Funding and Resource Needs 
 
Increased State Funding 
To improve the quality of family defense representation, which is constitutionally and 
statutorily mandated, New York State needs to substantially increase the funding it 
provides for family defense. For a variety of reasons, counties cannot and should not be 
required to provide this increased funding. Further, state funding should not be distributed 
on a reimbursement basis; many counties are not able to expend the amount necessary and 
wait for reimbursement. 
 
The question of how much added funding is needed can only be answered by the type of 
study discussed above, and ongoing analysis. There is no accurate data on the amount of 
money currently being spent, both by counties and the State, for family defense 
representation. And the amount of the increase will depend upon the representation 
standards and caseload/workload standards that must be developed, which are discussed 
later in this testimony. 
 
If the county-based system of public defense representation remains in place, the increased 
state funding for family defense should be distributed by ILS, which already distributes 
state funds for public defense, some of which are used for family defense. Any funds 
distributed should be tied to ILS standards and recipients must be required to report on 
the use of those funds to ensure compliance with those standards.  
 
Caseload/Workload Standards Are Critical to Quality Representation 
Family defense attorneys need sufficient time to establish a professional relationship and 
strategize with their client, investigate defenses, execute demands for discovery, identify 
and interview witnesses, procure materials and services that will assist the client, and 
prepare for hearings. But many clients find themselves without any opportunity to speak 

                                                 
21 See, e.g., Society for Research in Child Development, Statement of Evidence, The Science is Clear: 
Separating Families has Long-term Damaging Psychological and Health Consequences for Children, 
Families, and Communities (6/20/2018), available at 
https://www.srcd.org/sites/default/files/documents/the_science_is_clear.pdf; The National Child 
Traumatic Stress Network (NCTSN), Children with Traumatic Separation: Information for 
Professionals (2016), available at 
https://www.nctsn.org/sites/default/files/resources//children_with_traumatic_separation_profes
sionals.pdf; NCTSN, Key Points: Traumatic Separation and Refugee & Immigrant Children (2018), 
available at https://www.nctsn.org/sites/default/files/resources/tip-
sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf. 

 

https://www.srcd.org/sites/default/files/documents/the_science_is_clear.pdf
https://www.nctsn.org/sites/default/files/resources/children_with_traumatic_separation_professionals.pdf
https://www.nctsn.org/sites/default/files/resources/children_with_traumatic_separation_professionals.pdf
https://www.nctsn.org/sites/default/files/resources/tip-sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf
https://www.nctsn.org/sites/default/files/resources/tip-sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf
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with their attorney outside the courtroom doorways or before even the most consequential 
hearings. Even when counsel is appointed as required by statute, counsel is often unable to 
meet with clients outside the time immediately before a court appearance because they are 
in court every day just to cover all of their cases.  
 
Reasonable caseloads also ensure that time spent in court is productive. Reasonable 
caseloads mean it is less likely that the court will need to reschedule cases because the 
attorneys involved have not had an opportunity to perform the work necessary for 
meaningful hearings and conferences.  
 
Although the importance of and need for caseload/workload standards is well-
documented,22 and state and national standards call for establishment of 
caseload/workload standards,23 we do not currently have such standards for parent 
defense. Now is the time to create those standards and implement them.24  
 
Data gathered during a study of family defense representation in New York, as 
recommended at the beginning of our testimony, along with the ILS family defense 
representation standards, can be used to develop appropriate caseload/workload 
standards. Because of the differences between institutional providers and assigned counsel, 
standards should be developed for each group. As noted above, those standards should be 
used to determine the amount of state funding needed to ensure quality family defense 
representation. 
 
Related Resource Needs 
Families who are subject to state intervention, and to some degree other families as well, 
may need specialized services to “fix” what is not working for the family. This may mean 
subsidized day care, therapy or substance abuse treatment, or economic support until a 
parent is better situated to care for the children. But many times these “treatment services” 
are required uniformly of parents in the child welfare system. Uniformity in this context 
does not make sense.  
 
Family defense attorneys, appointed as early as possible and given appropriate resources, 
can help address the need for services within a community and tailor services to what a 
parent actually needs to successfully care for their children. If counsel has the time 
necessary to become more involved in identifying and acquiring services, either alone or 

                                                 
22 See, e.g., American Bar Association, Securing Reasonable Caseloads: Ethics and Law in Public 
Defense (2011), available at 
https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reaso
nable_caseloads.authcheckdam.pdf; The Constitution Project, Justice Denied: America’s Continuing 
Neglect of Our Constitutional Right to Counsel (April 2009), available at 
https://constitutionproject.org/wp-content/uploads/2012/10/139.pdf.  
23 See, e.g., NYSDA Standards, Standard IV. Workload; NYSBA Standards, Standard G; ABA Ten 
Principles of a Public Defense Delivery System, Principle 5.  
24 Developing caseload/workload standards is a complex undertaking. See, for example, the list of 
factors that should be considered when creating such standards in NYSDA Standards, Standard IV.B. 

https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reasonable_caseloads.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reasonable_caseloads.authcheckdam.pdf
https://constitutionproject.org/wp-content/uploads/2012/10/139.pdf
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with the assistance of a defense social worker, counsel may find or help create community 
assets that provide more appropriate assistance for particular clients. 
 
Increased Assigned Counsel Rates  
 
The adequacy of rates paid to private lawyers for providing public defense services, set by 
statute in New York, is a recurring issue. Low rates make finding attorneys willing to accept 
assigned cases in family court difficult, yet this perennial problem has been addressed only 
at crisis stage. The rates were last increased in 2004, and only after protracted efforts by 
NYSDA and others. A Unified Court System report in 2000 described the drastic decline in 
the number of attorneys on family court panels at a time when family court filings were 
surging, disrupting court proceedings and increasing the number of clients represented by 
less experienced and overburdened attorneys handling larger caseloads. The report 
recommended not only fee increases but other changes to address the problem, including 
establishment of a commission to examine rates on a periodic basis.25 The next year, 
NYSDA issued a report addressing the rate crisis in the context of overall problems in the 
public defense system. Its recommendations for full public defense reform included a call 
for a rate increase and an indexing procedure to keep future rates in line with cost of living 
increases.26 The eventual increase in the rates, to $75/hour except in misdemeanor cases, 
which was set at $60/hour, “was enacted swiftly on the heels of Justice Lucindo Suarez’s 
injunction in NYCLA v Patkai raising rates to $90 per hour.”27  
 
Still no mechanism has been put in place to ensure that rates will be regularly adjusted. 
NYSDA has joined recent calls for a rate increase and procedures for adjusting the rates 
without legislation.28 NYSDA urges the Commission to strongly support not just a rate 
increase, but implementation of procedures to maintain rates at an appropriate level. This 
should include an increase, if not abolition, of the per-case cap that fails to take into 
account the variation in time needed to complete cases that may not be deemed 
“extraordinary.” The current cap of $4,400 in County Law § 722-b provides for just under 
59 hours of work on a case. This is insufficient for many family court matters, which 
                                                 
25 Unified Court System, Assigned Counsel Compensation in New York: A Growing Crisis (2000), 
available at https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-
%20NYS%20Unified%20Court%20System,%20January%202000.pdf.  
26 NYSDA, Resolving the Assigned Counsel Fee Crisis: An Opportunity to Provide County Fiscal Relief 
and Quality Public Defense Services (2001), available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--
reports/01_ResolvingtheAssignedCouns.pdf.  
27 NYSDA, Public Defense Backup Center REPORT (July-September 2003), available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-
Jul-Sep.pdf. 
28 NYSDA wrote in support of a NYS Bar Association resolution that calls for: rates that are 
“comparable to a percentage increase of judicial and elected district attorney salaries”; an “annual 
review process and adjustment using a formula similar to that of the federal Criminal Justice Act”; 
and the increase to be paid at state expense, avoiding an unfunded mandate to localities. News 
Picks from NYSDA Staff (7/5/2018), available at http://myemail.constantcontact.com/News-Picks-
from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w. 

https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-%20NYS%20Unified%20Court%20System,%20January%202000.pdf
https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-%20NYS%20Unified%20Court%20System,%20January%202000.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--reports/01_ResolvingtheAssignedCouns.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--reports/01_ResolvingtheAssignedCouns.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-Jul-Sep.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-Jul-Sep.pdf
http://myemail.constantcontact.com/News-Picks-from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w
http://myemail.constantcontact.com/News-Picks-from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w
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involve multiple court appearances and work outside of court, and can remain open for a 
period of years.  
 
When rates are increased, as they must be, there must be assurances that the increased 
governmental costs will not be avoided by cutting vouchers submitted by counsel for work 
done.29 For that matter, assurances are needed that attorneys are always paid for work 
done on behalf of public defense clients. 
 
While many of the issues being considered by the Commission require detailed evaluation 
of existing practices before recommendations can reasonably be made, the work on 
assigned counsel rates has already been done; existing recommendations to permanently 
solve the problem should be selected and implemented. 
 
Increased Guidelines and Caps for Non-Attorney Professional Services 
 
Given the growing recognition that non-attorney professional services in family matters 
improves the quality of representation, we fully expect the demand for social workers and 
other non-attorney professionals will increase. Compensation for such professionals must 
be sufficient to attract qualified individuals. Yet, the per-case statutory cap on 
compensation of non-attorney professionals remains low.  
 
Furthermore, constitutional, statutory, and professional mandates regarding public defense 
representation require use of a variety of experts, from psychiatrists to investigators. These 
requirements can only be meaningfully fulfilled if the necessary expert services can be 
obtained. And that can only happen if statutory rates and court guidelines authorize 
reasonable fees that non-attorney professionals are willing to accept. 
 
Last year, NYSDA wrote in support of the proposal to increase the hourly compensation 
rates for experts appointed pursuant to County Law § 722-c and Judiciary Law § 35.30 The 
proposal included anticipation that the Unified Court System will seek a legislative 
amendment to the statutory compensation caps in County Law § 722-c and Judiciary Law  
§ 35(4). While gratified that the Chief Administrative Judge did issue an order raising the 
hourly rate guidelines,31 NYSDA urges the Commission to recommend an increase or 
elimination of the cap.  
 
Additionally, as NYSDA said in its comments on the guidelines, the noted rates should be 
just that—guidelines—not a ceiling, as they are sometimes regarded. Like assigned counsel 
rates, they should also have a mechanism for review and adjustment. 
 

                                                 
29 “Moreover, after the increase in 18-B attorney fees in 2003, many counties increased their focus 
on cost-saving measures. Some assigned counsel programs increased their focus on scrutinizing 
and cutting 18-B vouchers ….” The Spangenberg Group, Status of Indigent Defense in New York: A 
Study for Chief Judge Kaye’s Commission on the Future of Indigent Defense Services (2006), p. iii. 
30 http://files.constantcontact.com/fdc85d9d201/27ad3201-35f0-4bf2-bb23-ea75c514f08f.pdf.  
31 http://files.constantcontact.com/fdc85d9d201/be76b474-0e63-4cf2-acc2-fec14cb6ccc3.pdf.  

http://files.constantcontact.com/fdc85d9d201/27ad3201-35f0-4bf2-bb23-ea75c514f08f.pdf
http://files.constantcontact.com/fdc85d9d201/be76b474-0e63-4cf2-acc2-fec14cb6ccc3.pdf
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As noted previously, requests to courts for funds to obtain non-attorney professional 
services must be ex parte, to avoid interference by governmental officials concerned about 
cost, as well as to avoid premature disclosure to an adversary of a litigant’s potential legal 
strategy. Here, in the context of compensation rates, it should further be noted that courts, 
while empowered to rule on requests for funding under County Law § 722-c, should not act 
as fiscal gatekeepers, requiring family defenders to use less-expensive and/or less 
appropriate services.  
 
Expand Existing ILS Standards to Cover All Family Defense Representation 
 
ILS has developed extensive representation standards for state intervention matters.32 As 
noted on the ILS website,33 these standards were “developed by a diverse group of 
seasoned professionals with deep experience in the child welfare system ….” While some of 
the standards are specific to “state intervention matters,” most are relevant to all types of 
family defense and should be used now to guide the work of all family defenders. We 
recommend that these standards be expanded to all family defense. To the extent that 
additions or modifications are necessary, NYSDA stands ready to assist ILS in this work.  
 
Eligibility Criteria and Procedures 
 
The Office of Indigent Legal Services has promulgated Criteria and Procedures for 
Determining Assigned Counsel Eligibility.34 However, those Criteria and Procedures are 
currently limited to criminal defense representation. There are no uniform criteria or 
procedures used to make eligibility determinations in family court. 
 
This Commission should recommend that the existing Criteria and Procedures be made 
applicable to all family defense representation. ILS has the statutory authority to do so.35 
And since County Law § 722 uses the same standard for the appointment of counsel in all 
cases, financial inability to obtain counsel, it follows that the same general criteria and 
procedures should be used for all cases. There may be differences between criminal and 
family cases, but those primarily relate to issues such as the cost to retain counsel in a 
particular family court case vs. a criminal court case.36 Eligibility decisions for family court 
litigants, like eligibility decisions for individuals charged with a crime, must be equitable 

                                                 
32 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf. 
33 https://www.ils.ny.gov/content/family-court-representation.  
34 https://www.ils.ny.gov/content/eligibility-documents. 
35 https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--
other/ILS_Eligibility_Hearings_Tes.pdf, fn 1.  
36 One Family Court sought to apply, in an eligibility determination, the Domestic Relations Law and 
Family Court Act provisions that permit the imputation of income potential in child support and 
spousal maintenance determinations. The Fourth Department rejected use of these provisions in 
the eligibility context. Carney v Carney, 160 AD3d 218 (4th Dept 2018). This is an example of how 
eligibility determinations do not vary between criminal and family court matters. 

https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.ils.ny.gov/content/family-court-representation
https://www.ils.ny.gov/content/eligibility-documents
https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
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and fair. Uniform criteria will also save the time and resources of the courts and other 
parties.  
 
Along with the expansion of the ILS Criteria and Procedures to family defense, ILS must be 
required to examine and issue public reports on the implementation of those Criteria and 
Procedures. 
 
Support and Expand Funding for NYSDA’s Public Defense Backup Center 
 
The State’s continuing, nearly-total delegation of family defense to counties makes NYSDA’s 
centralized services and assistance invaluable in localities struggling to carry the burden. 
These services include training lawyers on issues specific to family defense 
representation,37 maintaining an experienced Family Court Staff Attorney at the Backup 
Center to provide knowledgeable direct defender services, installing and supporting our 
Public Defense Case Management System in offices that provide family defense 
representation,38 and working closely with ILS to further the goal of improving the quality 
of public defense representation of parents. However, our current state funding only allows 
us to scratch the surface.  
 
With additional funds, NYSDA will be able to respond to more requests for assistance, 
provide more of the vital and successful training we currently offer, covering more areas of 
the state and more issues, and offer other technical assistance to family defense providers, 
such as research and consultation on best practices, from administrative functions to the 
incorporation of technology into family defense work. 
 
Conclusion 
 
NYSDA thanks Chief Judge DiFiore for recognizing the importance of ensuring the quality of 
representation for persons eligible for assigned counsel in family court, and Justice Peters 
and all the members of the Commission for taking on the work involved in getting this 
right.  
 
 
 
 
 

                                                 
37 For many years, NYSDA has provided free and low-cost family defense training programs. From 
at least 2000 to 2012, NYSDA sponsored one or more family defense CLE programs each year. 
Beginning in 2013, NYSDA has made efforts to increase the number of family defense programs and 
we are now offering programs in a variety of locations around the state. Our programs feature state 
and national experts and they are consistently well-received by participants.  
38 The Center for Family Representation chose NYSDA’s PDCMS for its office and we customized 
PDCMS to meet CFR’s needs. NYSDA is able to use that work and the expertise to help other family 
defense offices manage their cases.  
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When we began preparing this testimony, we noted the daunting breadth of the topics 
included in the Notice of Public Hearing. In our response to that Notice, we have:  
 

• highlighted the importance to families of effective legal assistance for those whose 
parental roles are threatened in family court proceedings; 

• stressed the critical value of ensuring the independence of public defense providers; 
and 

• discussed several structural and procedural issues, including the benefits of timely 
representation and holistic representation; the trauma resulting from isolating 
parents and children; funding and resource needs; and standards for representation 
and determination of financial eligibility.  

 
Still, not everything of consequence could be covered. We appreciate the Commission 
including us among those invited to testify in person. There, we hope to address and 
questions the Commission has about this written testimony.  
 
We also hope to discuss, among other things, the need to be sure family defense lawyers 
understand39 and address the ways that the societal ills of poverty and racism impact 
families who find themselves in family court proceedings.40 One former legal aid lawyer 
has observed about the lack of legal training on such issues: “Given that race and privilege 
are interwoven into almost every practice of law, what we are now doing – or not doing – is 
arguably malpractice.”41 NYSDA’s Client Advisory Board observed, in its Client-Centered 
Representation Standards, that clients want an attorney who recognizes and acts to shield 
them from the lawyer’s own bias and understands the client’s life.42  
 
Additionally, we hope to address issues that arise in the public hearings preceding our 
testimony. For example, a set of questions asked at one hearing raised the possibility of 
using video technology in family court proceedings. Having long opposed video 
                                                 
39 For over thirty years, NYSDA has demonstrated through hands-on workshops at its annual Basic 
Trial Skills Program (BTSP) that learning about clients’ lives, including the systemic racism and 
endemic poverty that traumatize many, improves defense representation. The program received 
the endorsement of the New York State Judicial Commission on Minorities for “enhancing the 
competence and racial sensitivity of public defenders,” with “hopes that it will become a model for 
similar programs across the state and nation,” in 1991 and again in 2011. While BTSP was initially 
developed for criminal defense representation, its approach is no less important for those offering 
representation in family matters. Their clients too often experience this trauma.  
40 A recent article on the subject of race and poverty in child welfare, “Black Families Matter: How 
the Child Welfare System Punishes Poor Families of Color,” is just one of many writings on this 
topic. Dorothy Roberts and Lisa Sangoi (3/26/2018), available at https://theappeal.org/black-
families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/. 
41 Alecia Wartowski, “Apology for a Legacy of Ignoring Race: A Letter to my Former Legal Clients,” 8 
DePaul J for Soc. Just. 161 (Spring 2015), available at 
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir
=1&article=1107&context=jsj. 
42 See Standards 8 and 9, available at 
http://66.109.34.102/ym_docs/05_ClientCenteredStandards.pdf. 

https://theappeal.org/black-families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/
https://theappeal.org/black-families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1107&context=jsj
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1107&context=jsj
http://66.109.34.102/ym_docs/05_ClientCenteredStandards.pdf


17 
 

appearances that remove clients from courtrooms in criminal matters,43 NYSDA has great 
concerns about the effect of similar use of technology in family court. Court appearances 
place clients before the judges who will make discretionary decisions affecting them. On-
screen appearances do not provide the opportunities that in-person presence affords, such 
as the ability to present ones’ best qualities. Also, the interaction between client and 
attorney, possible only when they are seated next to each other and experiencing hearings 
the same way, is crucial to advancing a client’s interests. While cognizant of the challenges 
that clients in rural areas face, including “geography and lack of public transportation” as 
mentioned in the Notice of Public Hearing topics list, NYSDA urges careful consideration of 
the possibly dehumanizing effect that use of such technology to address those challenges 
may have.  
 
No doubt other specific questions about the many topics being addressed by the 
Commission will arise in the course of the hearings and the Commission’s consideration of 
the information it receives. Such additional questions, and possible consequences of any 
proposals for improvements, should be carefully considered. This written submission 
therefore circles back to its earlier statements about the need for thorough study before 
making recommendations. Representation in family court of parents and those in parental 
roles must at long last be given the scrutiny and support it deserves. But overdue 
improvements should not be made too hurriedly as that can have unintended 
consequences.  
 
We look forward to assisting Justice Peters and the Commission in setting priorities and 
shining a light on a sometimes overlooked, but vital, function of public defense.   
 

                                                 
43 NYSDA, Statement in Opposition to Audio-Visual Arraignments (12/5/2012), available at 
http://66.109.34.102/docs/PDFs/2013-
2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-
Visual%20Arraignments.pdf.  

http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf
http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf
http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf
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Resolved (if the Senate concur).That Assembly bill (No. /0/ / J ) entitled “

to anend the family court act, in relation to defining -initial
of child protective proceedingsAt4 ACT

appearance" for purposes

% ;
Canrmt/ t-l In. tritha,

be returned to the Governor.

By order of the Assembly,

Clerk

horm No. IC S4-B
Rev. 12*1040 ccooc:?



7367
LB D12508-02-O-mb

MEMORANDUM IN SUPPORT

New MOASSMBLY NO.SENATE NO.
Introduced Senate: GOODHUE Amended MU

Introduced Assembly:,

TITLE OP BELL: An Act to amend the Family Court Act in relation to
defining "initial appearance” for the purposes of child protective
proceeding.
PURPOSE OR GENERAL IDEA OF BILL: To establish a formal "initial
appearance" in child abuse and neglect proceeding®, and to
standardize responsibilities of the court and the parti®® at such initial
appearance.

The bill would require that, at the initial appearance, a law
guardian be appointed to represent the child, if the law guardian has
not been previously appointed. The court would be required to
advise the respondent of the allegations in the petition and of the
right to an adjournment in order to obtain counsel. At the initial
appearance, counsel for an indigent respondent would he appointed
and, in any case where a child was removed prior to the initial
appearance, the court would advise the respondent of the right to a
hearing for the return of the child, pursuant to Sect. 1028 of the
Family Court Act.

The bill further provides that when a hearing on the removal of
a child is held pursuant to Sect. 1022 of the Family Court Act, the
court would advise the respondent of procedures for obtaining
counsel.
JUSTIFICATION: Unlike other articles of the Family Court Act, i.e.:
Article 7 , " PINS," or Article 3, "Juvenile Delinquency,” Article 10 of
the Family Court Act, "Child Abuse and Neglect," makes no specific
provision for procedures to be followed when the respondent first
comes to court to answer allegations contained in the abuse and
neglect petition. This bill sets forth those procedures, and in doing
so, standardizes the responsibilities of the court with respect to
appointment of counsel, appointment of a child's law guardian, and
for providing notice to the respondent of the right and of the
procedures for obtaining counsel to represent them in the forthcoming
proceeding.

in December of 1989, the Senate Standing Committee on Child
Care completed a two-year federal grant study of Article 10 child
abuse and neglect proceedings entitled, "Child Protection and the
Family Court - A Study of Processes, Procedures and Outcomes Under
Article 10 of the New York Faadiy Court Act ,” whereby the Committee
studied 500 case histories of abuse and neglect proceedings
throughout the State from the family’s first contact with the State
Central Register of Child Abuse and Maltreatment to the status of the
family after adjudication and disposition of the child abuse
proceedings. Among the findings in the study was that practices and
procedures varied among family courts statewide, regarding critical
proceedings whereby the respondent first had contact with the court
to answer the allegations in the petition. This bill, if enacted, will
resolve any inconsistencies in court practice and will provide oil
parties in family court proceedings, statewide, with the
information regarding their lights in the proceedings to com®.
SUMMARY AND PROVISIONS OF BILL: This bill would add three
sections to the Family Court Act: 1022-a, 1033-a and 1033-b.
PRIOR LEGISLATIVE HISTORY: None - new bill

EFFECTIVE DATE: S- ; • .

new
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Sess’̂ T'/ear 19903-203 (12/75) BUDGET REPORT ON BILLS

NO RECOMMENDATIONSENATE ASSEMBLY

No. 10112NO.
Family Court ActLaw:

AN ACT to amend the above law, in relation to defining "initialappearance” for purposes of child protective proceedings
Title:

The above bill has been referred to the Division of the
Budget for comment. After careful review, we find that the bill
has no appreciable effect on State finances or programs, and thisoffice does not have the technical responsibility to make a
recommendation on the bill.

We therefore make no

CG0003
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June 22, 1390

Hon. Evan Duvis
Executive chamber
State Capitol
Albany , NY 12224

S.7367 / A.10112; S.7368-A/A.1G113-A; S.7369/A.10114;
S.7370-A/A.10115-A; A.10116-A; S.7372-A/A.10117-A;
S.7379-A/A,10109-A;S.7428-A/A.9098-B

RE:

Dear Mr. Davis:

I i*espectfully urge the Governor's approval of the above-referenced
bills which are the product of a two-year federal grant study by the
Senate Standing Committee on Child Care. This research funded by
the National Center on Child Abuse and Neglect culminated in a
report of the Committee entitled, "Child Protection and the Family
Court: A Study of Processes , Procedures and Outcomes Under Article
10 of the New York Family Court Act." This precedent-setting
research examined 500 case histories of child abuse and neglect
proceedings from the initial contact with the State Central Register of
Child Abuse and Maltreatment, through Family Court proceedings
under Article 10 of the Family Court Act into the status of the family
after court disposition, including subsequent allegations of child
abuse and neglect to the State Central Register.
The study embraced a 14 county sample representative of experiences
throughout the State of New York.
Major findings documented by the research study include the
following:

Parents who have allegedly abused and neglected their children
were frequently unrepresented at critical stages of family court
proceedings including hearings to determine whether a child
could be appropriately returned to a home sifter a removal.

9
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Hon . Evan Davis -2- June 22, 1990

Although courts capably administered the fact-finding and
dispositional aspects of court cases, neither the family court nor
the child protective system was capable of monitoring compliance
with the court’s orders, the violation of those orders and the
overall welfare of the children and families involved in the
proceedings during open orders after court action.
A lack of integration between indicated child abuse reports after
a family's contact with the court and the repetitioning of the
court for necessary additional action on behalf of the abused
child. In fact, the report indicated that the child protective
agencies went back to the courtroom after case disposition in
only 16% of the cases where new indicated reports were made to
the Hotline.

©

The above-referenced bills, in addition to nine other bills on this
subject which the Governor has already signed into law this year,
represent a bipartisan effort to address the legitimate needs for
reform in the administration of child abuse and neglect proceedings
and the supervision of child protective cases by the child protective
services of the State of New York.
The sponsors of this legislation have been mindful of the fiscal
constraints which must be part of any policy initiatives in 1990. The
above legislation can, in the view of the sponsors, be implemented
within available resources and will have a favorable impact upon the
protection of New York's vulnerable children.
Specific rationale for each of the above-referenced bills are provided
in detail in the appended memoranda in support and in the enclosed
copy of the Committee's research report and policy conclusions.
These bills represent an important step forward in protecting the
welfare of New York's children and in reforming the system upon
which those children rely for their lives and for their safety. As
such, they are worthy of the Governor's support.

Sincerely,

Mary B. Goodhue
Senator, 37th S.D.

MBGrjke
Enclosures
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TO COUNSEL TO THE GOVERNOR

RE: SENATE

ASSEM3LY /

Inasmuch as this bill dees not appear to relate to

the functions of the Department of Law, I am net commenting

thereon, at this time. However, if there is a particular

aspect of the bill upon which you wish comment, please advise

me.

ROBERT ABRAMS
Attorney General

Dated:

C'JOQXX,
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STATE OF NEW YORK

COUNCIL ON CHILDREN AND FAMILIES
MAYOR ERASTUS CORNING 2*B TOWER

2STM fLOOR

EMPIRE STATE PLAZA
ALBANY, NEW YORK 12223

JOSEPH J. COCOZZA, PH.D.
EXECUTIVE DtPECTOR

s:e 4T4-803S
M E M O R A N D U M

April 13. 1990

Evan A. Davis
Counsel to the Governor

TO:

Joseph J. Cocor£te|
Executive Di/ettO

FROM:

V
SUBJECT: Assembly 10TT2; Before the Governor for Approval

RECOMMENDATION: Approval

"initial appearance” in a family
proceeding, identifies the
at the initial appearance and

In addition, the
in a preliminary proceeding concerning

notify the respondent of the
removal and to

Assembly 10112 defines
court child protective
responsibilities of the court
provides for notice of the initial appearance,
bill requires the court,
temporary removal of a child, to
allegations in the application for temporary
assign counsel for an indigent respondent.

The Council on Children and Families recommends approval of
the bill. The bill does not create any new substantive rights:
the right to appointment of a lav; guardian has already been
established by Section 249 of the Family Court Act, and the right
to counsel and to assianed counsel for indigent respondents has
been established by Section 262 of the Family Court Act.
However, the bill does for the first time identify a point in the
proceeding at which the law guardian, and a counsel for indigent
respondents, must be appointed; and at which the respondent must
be informed of the right to be represented by counsel, of the
nature of the allegations in the petition or application for
temporary order and of certain procedural options that are
available to the respondent. Given the variety of ways in which
a child protective proceeding could be initiated — including
through a hearing on removal of a child from the home and through
conversion cf petitions initially brought under other Articles of
the Family Court Act
beginning of the Article 10 hearing process be recognized.

it is important that a more formal

/cld
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NEW YORK STATE

DEPARTMENT OF SOCIAL SERVICES
40 NORTH PEARL STREET. ALBANY. NEW YORK 12243 - 0001

CESAR A. PERALES
Commissioner

M E M O R A N D U M

T O: EWAN A. DAVIS
Counsel to the Governor

Cesar A. PeralesFROM:

Ten toy Bill
Assembly 10112

May 11 , 1990

RE:

DATE:

Recommendation: Approval

Sections 1022-a, 1033-a and 1033-b of the Family CourtStatutes Involved:
Act (FCA).
Effective Date: September 1, 1990.
Discussion:

a and effect of bill: The purpose of the bill is to establish a
formal initial appearance procedure in child protective proceedings in
family court in order to make family court procedures more uniform
across the State. The bill would accomplish this by adding three new
provisions to Article 10 of the PCA which governs child protective
proceedings.
Section one of the bill would add a new Section 1033-a to the PCA to
define the "initial appearance” as the first proceeding after filing of
an abuse or neglect petition in which the respondent appears before the
court. The respondent is the parent or otter person legally
responsible for the child who allegedly abused or neglected the child.
Section one would also add a new Section 1033-b to the PCA which would
require the court at the initial ajcpaarance to appoint a law guardian
for the child, advise the respondent of his or ter right to request an

1.

AH EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER
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adjournment to obtain counsel, appoint counsel for an indigent
respondent, ©<±/13© the respondent of the allegation in the abuse orneglect petition and, for cases in fetich the child has already beenremoved from the respondent, advise the respondent of the respondent'sright to a hearing seeking return of the child under Section 1028 of theFCA. It would also require that notice of the initial appearance begiven to tiie petitioner and respondent.
Section two of the bill would add Section 1022-a to the FCA to require
that, at a hearing held pursuant to Section 1022 of the FCA seeking anorder directing the teiporary removal of a child from his or her parentsor other person legally responsible for the child prior to the filing ofan abuse or neglect petition, the court Bust advise the respondent, ifpresent, of the allegations in the application for the order oftemporary removal and roust appoint counsel for indigent respondents.

2. Prior legislative history and other significant background; This is anew bill. There is, at present, no provision in Article 10 of the FCAestablishing an initial appearance procedure in child protective
proceedings or authorizing the appointment of a law guardian or attorneyin such proceedings. Section 249 of the FCA provides for appointment oflaw guardians in Article 10 proceedings and Section 262 of the FCAprovides for assignment of counsel to indigent respondents in Article 10proceedings at their first appearance in court. Article 3 of the FCA
(juvenile delinquency proceedings) has an established procedure forinitial appearances (Section 320.2 of the FCA).

3. Budget implications; Uiis bill would establish certain standardrequirements to be followed when a re^sondent initially appears beforethe court in an Article 10 proceeding but would not specifically requirea new proceeding or court appearance ce added to the Article 10 process.
Hie practical effect of the bill could be to add an additionalappearance in many cases, but the matters to be dealt with at theinitial appearance (appointment of a law guardian, appointment ofcounsel, etc.) must occur at seme point in the process before a factfinding hearing can orasnenoe mider the present procedures. Hienefore,the initial appearance requirements should not be overly burdensome tothe family courts and should not result in significantly greater coststo the courts. However, if the courts are responsible for providingnotice to the parties in an Article 10 proceeding of the initialappearance, there oould be sat® fiscal impact on the courts in the formof expenses associated with providing the notice. Since we do not knowhow the courts would discharge the notice responsibility, we cannotpredict hew significant this added expense would be.

4. Amureents in support; Hie ftesorareti® in Si^port refers to a studyconducted by the Senate standing Ccitisdttee an Child Care which foundwide discrepancies in the procedures followed in the early stages ofchild protective proceedings by family courts Statewide. Uniformstatutory standards regulating this important stage in the Article 10process do not currently exist. Hie bill would standardize theprocedure for initial appearances, thus encouraging uniformity ofpractice among the family courts.

COOOia
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Hi© bill would help ensure that the rights of children are protects by
requiring appointment of law guardians at the earliest practical point
in child protective proceedings. It would also help ensure that the due
process rights of respondents are protected by assuring that respondents
are advised at the beginning of their involvement with the courts of
their right to obtain counsel, of tea allegations against then and of
the ri^it to seek return of their children where the children have been
removed. His initial phases of Article 10 proceedings can resolve vital
issues such as whether children can be returned to their parents.

5. Arguments in opposition; Proposed Section 1033-b(2)of the PCA would
require that notice of the initial appearance be given to the
respondent, petitioner, law guardian(if already appointed)and
respondent"s attorney(if known). Use bill does not specify who is
responsible for providing this notice but the logical inference is teat
the court mist provide it, since notice to all parties is mentioned. At
present, Section 1035 of the PCA requires the court, cm the filing of an
abuse or neglect, petition, to “cause a copy of the petition are!a
srmssorss to be issued” requiring the respondent to appear. It is not
specified who mast serve this petition and scansions but Section 1036 of
the PCA implies teat this is the responsibility of the petitioner. The
bill does not alter tee requirements of Sections 1035 and 1036, so it
appears teat there would be multiple and somewhat duplicative processes
occurring in many cases: tee court would be responsible for arranging
notice ureter Section 1033-b(2)and at tee same time would have to order
teat a petition and sesmtens be served on the respondent by tee
petitioner under Sections 1035 and 1036. The requirement teat the court
provide notice represents a potential added exist to tee courts which
appears to be largely unnecessary in light of the provisions of Sections
1035 and 1036 of the PCA. It wculu be more appropriate to amend
Sections 1035 and 1036 to provide for service cm the law guardian and
respondent's counsel. Hus would specifically provide for service cm
all tee parties and would avoid tee court having responsibility for
providing notice.
Proposed Section 1033-b(l)(a)refers to appointment of a law guardian
pursuant to Section 1016 of tee FCA. There is no Section 1016 of tee
PCA. This reference should be to Section 249 of the PCA.

6. Besson for rec&RMndation: Althou^i there are some technical problems
with tee bill, it would standardise family court procedures and thereby
help protect the ri^ifcs of both children and respondents in child
protective proceedings.

r,th)Qi<;
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STATE OF NEW YORK

UNIFIED COURT SYSTEM
(OFFICE or COURT ADMINISTRATION!

270 BROAOWAY
NEW YORK. NEW YORK 10007

12121 587 2010

MATTHEW T CROSSON MICHAEL COLODNER
Counsel

Tl -.l' t .'it» -l? s IF Fit ffu ^OI(l!s

May 8, 1990

Honorable Evan A. Davis
Counsel to the Governor
Executive Chambers
Stare Capitol
Albany, New York 12224

Re: S.7367 - A.10112

Dear Mr. Davis:

This will acknowledge your request for comment cn theabove-designated legislation.
This measure amends the Family Court Act by adding twonew sections, 1033-a and 1033-b, defining the term "initialappearance" for purposes of a child protective proceeding andsetting procedures for that appearance.
This Office has no objection to the approval of thismeasure.

ry truly yours.

MC:jw
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COMMUNITIES AID ASSOCIATIONSTATE

One Co$um&a Place
A:&any.NY 12207
<516) 463-1896
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1212) 677-0250

May 9, 1990

HOT. Evan A. Davis
Executive Chanter
State Capitol
Albany, NY 12224MAV.LTCNF *£AN
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Bear Mr. Davis:

SCM supports this package of legislation, which my modestlyhelp safeguard abused or neglected children by providing foran expanded role for law guardians in Family Courtproceedings.
In particular, we support:

o A.9099, which would authorize a ctiiMes law guardian topetition the court for provision of adequate service froma child protective agency, and

o S.7366/A.10111, which would specify the actions that achild protective agency must take to ©set the term of thecourt8s order of supervision.
We rraain concerned that there will not be sufficient lawguardians to carry out the additional responsibilities thislegislation provider for.
Thank you for the opportunity to consent.EXECUTIVE DIRECTOR

WARRENG RULINGS

&**•
ERF/pl #

CGOOiS
UforiW/if? to improve health end human services in New Ysrk State since 1872.
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5 REPORT ON LEGISLATION

90--2
COMMITTEE ON FAMILY COURT AND FAMILY LAW

Sen. Goodhue
M, of A. Norman, Vann

S. 7367
A. 10112

AN ACT to amend the Family Court Act in relation to defining"initial appearance" for the purposes of child protectiveproceeding.

THIS BILL IS APPROVED AND WE RECOMMEND MODIFICATION

SUMMARY OF SPECIFIC PROVISIONS

Section 1 of the hill would add new subsections 1033-a and 1033-bto the Family Court Act. The new §1033-a would define "initialappearance" in a child protective proceeding as the date on whichthe respondent first appears before the court after the filing ofthe petition. The new|1033-b would clarify that counsel for anindigent respondent is to be appointed at the time of the"initial appearance". This section would also require that wherea child has been removed from the respondent, the court shalladvise the respondent of the right to a preliminary hearing under§1028. Finally, S1033-b would require the appointment of the lawguardian for the child at this appearance if the law guardian hasnot been appointed at a prior court date.
Section 2 of the bill would add a new §1022-a to the Family CourtAct. The new section would require that in a hearing pursuant to§1022, concerning applications for orders directing removal ofthe children from the hoist© prior to the filing of a childprotective petition, the court shall advise the respondent of theallegations in the application and shall appoint counsel for therespondent if the respondent is indigent.
GROUNDS FOR SUPPORT

W® support the purpose of th© bill as set forth in the Memorandumof Support. It is essential that respondents in child protective

(TA013



proceedings have counsel at the earliest possible stage of the
proceeding. It should be noted that $262(a) of the Family Court
Act, concerning assignment of counsel for indigent persons,
already provides for assignment of counsel "when such person
first appears in court". This bill clarifies the procedure as to
pre-petition appointment of counsel. In Hew York City there is
virtually no pre-petition court activity in child protective
proceedings. Counsel for respondents are routinely appointed at
the respondents* first court appearances, while law guardians are
routinely appointed upon the filing of the petition.

We feel that clarification is certainly required with respect to
the duration of the appointment. Proposed bill A. 10117-A, S.
7372-A, concerning appointment of law guardians, would provide
that the law guardian's appointment continues for the duration of
any order of disposition or adjournment in contemplation of
dismissal. That bill would further specify that rules of the
court shall provide for remuneration for services rendered for
the duration of the appointment.

Similar provisions should be included as part of the instant bill
for appointment of respondent's attorneys. Clarifying the
duration of the appointment would help ensure that respondent's
attorneys are able to monitor and, if necessary, obtain
compliance with the terms of orders of disposition or
adjournments in contemplation of dismissal. The need to ensure
more meaningful follow-up and compliance with dispositional
orders and adjournments in contemplation of dismissal is
reflected in other proposed bills.* However, under current law,
respondents are often left without any effective post-dispositional remedy, since, without assistance of counsel, they
are ill-equipped to make the formal motions that may be necessary
to enlist the court's aid in obtaining compliance with prior
court orders. As with the proposed bill concerning law
guardians, it is anticipated that increased involvement of
respondents' attorneys will improve the efficacy of court orders
of disposition and adjournments in contemplation of dismissal.

See proposed bill A. 10109-A, S. 7379-A, which would
require promulgation of regulations for the supervision of
families and the delivery of protective services; and A.
10111, S.
clearly in the order of disposition the teems and
conditions of supervision and the duties of respondents and
child protective agencies.

*

7366, which would require the court to state
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New York
Public Welfare Association, Inc.

Foundedin1SS9

/
119 Washington Avenue •Albany, NY 12210
Maryann Jablonowski, Executive Director

(518) 465-9305
FAX (518) 465-5633

MEMORANDUM OF NO OPPOSITION

S.7367/A.10112
Senators Goodhue, Marino, Skelos, Bruno, Cook et. al.

Assemblymembers Morgan, Vann

AN ACT to amend the family court act, in relation
to defining "initial appearance" for purposes of
child protective proceedings.

The New York Public Welfare Association (NYPWA) has NO OPPOSITION
to the above-reference legislation which establishes a formal "initial
appearance" in child abuse and neglect proceedings, and standardizes
responsibilities of the court and the parties at such initial
appearance.
The NYPWA is the professional association representing New York's
58 local social services districts, including the Human Resources
Administration (HRA) of New York City.
Although the New York City Human Resources Administration STRONGLY
OPPOSES this bill, the procedure it sets in statute is largely
followed by local social districts in upstate New York.

MJ:mj
90-10
5-08-90

Representing New York State's S3 Load Social Semkes Districts
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New York State Defenders Association Statement on the Criteria and Procedures 

for Determining Eligibility in Family Court Matters in New York State 
 
Introduction 
 
The information and experience NYSDA has gained from its work to improve the quality and scope of 
public defense services underlie the following testimony on the important topic of determining financial 
eligibility of individuals seeking public defense representation in Family Court. NYSDA is a not-for-
profit membership association of more than 1,700 public defenders, legal aid attorneys, assigned 
counsel, and individuals dedicated to the right to counsel. With funds provided by the State of New 
York, NYSDA operates the Public Defense Backup Center (the Backup Center), which provides legal 
consultation, research, and training to nearly 6,000 public defenders. In fielding requests for information 
and assistance from across the state, the Backup Center obtains a statewide view of the obstacles and 
difficulties family defenders face in the current system. The Backup Center gains further insight into 
these matters through the technical assistance it gives to counties, including through the provision of its 
Public Defense Case Management System. Requests for assistance come from counties considering 
changes and improvements in their public defense systems and from those struggling to meet the state 
mandate of providing family representation with little state financial help. 
 
NYSDA’s mission is to improve the quality and scope of publicly-supported legal representation to 
individuals who cannot afford an attorney. In that tradition, we strongly advocate for the right to 
counsel of those litigants faced with the infringements of fundamental interests and rights, regardless of 
the court in which their case is located.   
 
“An indigent parent, faced with the loss of a child’s society, as well as the possibility of criminal charges, 
is entitled to the assistance of counsel. A parent’s concern for the liberty of the child, as well as for his 
care and control, involves too fundamental an interest and right to be relinquished to the State without 
the opportunity for a hearing, with assigned counsel if the parent lacks the means to retain a lawyer. To 
deny legal assistance under such circumstances would … constitute a violation of his due process rights 
and, … a denial of equal protection of the laws as well.” In re Ella B., 30 N.Y.2d 352 (1972). This case, 
along with Family Court Act 261 and 262, which adopted the language in Ella B. as a framework for its 
creation, cemented an individual’s right to legal representation in a range of Family Court matters, 
including those that seek to limit a parent’s rights. These matters include but are not limited to Article 10 
proceedings, contempt proceedings, family offense matters, and custody proceedings. Although this 
right to counsel is often overshadowed by its criminal counterpart, it remains among the most important 
of personal rights, with a person’s freedom and right to have a relationship with their children often 
hanging in the balance.   
 
NYSDA is grateful to the New York State Office of Indigent Legal Services (ILS) for its continued 
examination of critical issues regarding parental legal representation. NYSDA has long advocated for 
systemic change to ensure the independence, funding, and systems necessary to ensure high quality 
representation by family defenders. “Counsel is often indispensable to a practical realization of due  
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process of law and may be helpful to the court in making reasoned determinations of fact and proper 
orders of disposition.” Family Court Act 261. 
 
Many of the issues being addressed in these hearings are the same or substantially similar to those 
addressed during the 2015 public hearings on eligibility conducted by ILS. At that time, NYSDA 
submitted a Statement on the Criteria and Procedures for Determining Eligibility in New York State 
(“NYSDA’s 2015 Statement”; attached), which addressed eligibility in both criminal and Family Court 
proceedings. We adopt that Statement as part of our written testimony. Our current statement focuses 
on several issues that are fundamental to the eligibility determination and others that are of particular 
concern in Family Court.  
 
The Hurrell-Harring settlement drew much needed attention to the inequities in assignment of counsel in 
criminal cases and required ILS to issue statewide uniform financial eligibility criteria and procedures. 
Family Court eligibility determinations were not included. Because important liberty interests are 
involved in Family Court, as they are in criminal matters, NYSDA urges ILS to apply the same thorough 
and detailed standards of eligibility to Family Court that are provided in the ILS Criteria and Procedures 
for Determining Assigned Counsel Eligibility (2016)1, provide commentary as needed to explain their 
use in this setting, and set forth what few, if any, additional or different criteria and procedures are 
warranted. 
 
I. Defining Eligibility for Counsel 
 
The definition of eligibility, as set forth in County Law 722 and Family Court Act 262, is “financially 
unable to obtain” counsel. See NYSDA’s 2015 Statement; see also ILS’s Criteria and Procedures, pp. 17-
18. This fundamental definition does not include the concept of “indigence.” The use of the word 
“indigent” as equivalent to inability to afford counsel has done significant damage to the right to counsel 
in Family Court and criminal court proceedings and many individuals have been denied counsel because 
they are not “indigent.” As documented in our 1994 statewide report, cited in our 2015 Statement, 
Determining Eligibility for Appointed Counsel in New York State: A Report for the Public Defense Backup Center, 
and likely some of the testimony that ILS has received during the current public hearings and those held 
in 2015, improper use of “indigency” and other practices have occurred and in many cases continue to 
occur throughout New York to determine eligibility. As the Unified Court System Commission on 
Parental Legal Representation noted in its Interim Report to Chief Judge DiFiore, at p. 31, “the 
Commission’s surveys confirmed the use of widely varying criteria for determining eligibility of litigants. 
Some respondents reported that a percentage of the U.S Federal Poverty Guidelines (FPG) is used 
(varying from 125% to 250%).” Percentages of income must not be used to deny eligibility. Income is 
one part of the larger assessment of financial ability to afford counsel; other relevant factors are detailed 
in the 2016 ILS standards and should be incorporated into any Family Court eligibility standards.     
 
Through this submission and subsequent oral testimony, NYSDA seeks to assist ILS in exploring the 
issues below.  
 
 

                                            
1 It is our understanding that these criteria and procedures have been successfully implemented around the state. Public 
defense offices are already familiar with them and using them. While some Family Court providers and the judiciary will need 
to be educated and training on the standards, the effort should not be as extensive as it was in 2016. In an email transmitting 
the 2016 standards to a broad group, including Parental Representation Providers and County and City Officials, the ILS 
Director said that while the new standards “apply to criminal court proceedings in the counties outside of New York City,” it 
was ILS’s “hope that they will provide guidance also to judges making eligibility determinations in criminal cases in New 
York City, and to Family Court judges statewide.” Email from William J. Leahy, 4/4/2016 4:26 PM, on file at the Backup 
Center. 

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
http://www.nycourts.gov/ip/Parental-Legal-Rep/PDFs/InterimReport-FINAL.pdf
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II. Eligibility Standards 
 

1) “Should an assessment of eligibility be limited to the income and assets of the 
individual, as opposed to considering the income and assets of family or other 
household members?”  

 
NYSDA Position: Yes  
 
Rationale 
The constitutional and statutory guarantee of counsel is a personal right.2 Therefore, the income of 
household members, and spouses (regardless of whether they live in the same household), should not be 
considered available to the person applying for assigned counsel in a Family Court case when 
determining eligibility. This has long been NYSDA’s position (see NYSDA’s 2015 Statement). This 
standard is especially relevant in Family Court matters where many cases involve relatives, as well as 
other household members on opposing sides of a case, or co-respondents with divergent interests. (For 
example, a petitioner and a respondent in a family offense proceeding, or co-respondents in an Article 
10 proceeding, when the allegation involves domestic violence being committed in front of the child.)  
 

2) “Should individuals applying for counsel be required to provide verification of their 
financial status?” 

 
NYSDA Position: No. Verification should only be used when there are specific grounds to 
request verification and it is not overly burdensome. 
 
Rationale 
While it is important to appropriately assess an applicant’s financial eligibility to avoid assignment of 
counsel to those who can reasonably afford an attorney, this should be balanced against the likelihood 
that unduly burdensome verification requirements will prevent or delay the assignment of counsel to 
those who are eligible. Verification should only be requested when there are legitimate grounds to 
suspect inaccuracy in an application. See NYSDA’s 2015 Statement. Burdensome verification can 
discourage individuals from applying for counsel. Also, if the appointment of counsel is delayed when 
verification is requested, the applicant, and their attorney, will be deprived of precious moments to 
strategize and investigate the case. Delay can impede the ability of counsel to provide quality 
representation, and cause devastating outcomes for the client and their family, such as unnecessary 
removal of children, loss of custody, and incarceration. See ILS’s Criteria and Procedures, section XII, 
pp 41-43.3 
 

3) “Should eligibility determinations take into account the actual cost of retaining a 
private attorney in the relevant jurisdiction for the category of case?” 

 
NYSDA Position: Yes 
 
Rationale 
The 2014 Hurrell-Harring Settlement, which dealt with representation in criminal matters, states that the 
“eligibility determination should take into account the actual cost of retaining a private attorney in the 
relevant jurisdiction for the category of crime charged.” That same guiding principle should be adopted 
for determining eligibility for assigned counsel in Family Court matters. As highlighted earlier, Family  

                                            
2 See NYSDA’s 2015 Statement. 
3 See also, New York State Bar Association, 2018 Revised Standards for Providing Mandated Representation, Standard C-5, and 
NYSDA, Standards for Providing Constitutionally and Statutorily Mandated Representation in New York State (2004), Standard VII.B. 

https://www.ils.ny.gov/files/Hurrell-Harring%20Final%20Settlement%20102114.pdf
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=92384
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandatedRepresentation.pdf
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Court cases are serious matters. A determination of a person’s eligibility is not an abstract or general 
question. The cost of hiring a lawyer for the matter at hand is integral to determining whether a person 
is able to afford to hire an attorney for this case. Family Court proceedings can last for significant 
periods of time and involve many court appearances, out-of-court advocacy, and the need for non-
attorney professionals, such as social workers and parent advocates. Attorneys who provide 
representation in retained cases take this into account when setting their fees. For these reasons, we 
encourage ILS to incorporate Criteria VIII of its existing eligibility standards into their Family Court 
standards.  
 

4) “Should applicants who are incarcerated, detained, or confined to a mental health 
institution, or in receipt of, pending receipt of, or recently in receipt of needs-based 
public assistance, or have an income at or below 250% of the federal poverty guidelines, 
or already determined eligible for assigned counsel within 6 months of the current 
proceeding by the same or different court, be deemed presumptively eligible for 
assignment of counsel?”     

 
NYSDA Position: Yes 
 
Rationale 
As NYSDA has previously advocated (See NYSDA’s 2015 Statement), for individuals who meet one or 
more of these criteria there should be a presumption of eligibility in criminal and Family Court. ILS has 
adopted this presumption in its existing Criteria and Procedures for Determining Assigned Counsel 
Eligibility and we urge ILS to adopt the same presumption in its Family Court standards.4 Additionally, 
NYSDA recommends that ILS add to the presumed eligibility list applicants who are in residential 
rehabilitation facilities for substance or alcohol dependence or abuse.   
 

5) “Should there be provisional appointment of counsel on any case in which someone is 
faced with the imminent possibility of either incarceration or the removal of their child 
pursuant to a child welfare proceeding, or where there is delay in the eligibility process?”  

 
NYSDA Position: Yes 
 
Rationale 
It is NYSDA’s position that a litigant facing the imminent possibility of incarceration, regardless of the 
court, is entitled to the immediate assignment of counsel if they do not have an attorney or the eligibility 
determination cannot be made at that time. The Hurrell-Harring Settlement requires that in any criminal 
case, “Counsel shall be provisionally appointed for applicants whenever they are not able to obtain 
counsel prior to a proceeding which may result in their detention, or whenever there is an unavoidable 
delay in the eligibility determination.” See ILS Criteria XII. This same standard must be adopted for 
Family Court eligibility. Additionally, the standards should provide that any parent facing the possibility 
of imminent removal of their child due to a child welfare proceeding is entitled to the same provisional 
appointment. The fundamental liberty interests at stake are too great to force a litigant to proceed pro se 
on these matters. See Santosky v. Kramer, 455 U.S. 745, 753 (1982). Further, we encourage ILS to adopt a 
standard that requires the provisional appointment of counsel when the eligibility determination will be 
delayed. This standard must also preclude recoupment of legal fees resulting from provisional  

                                            
4 A recent proposal to change the way that poverty thresholds are calculated by the federal government raises concerns about 
whether the 250% level will continue to be the appropriate measure for presumed eligibility. See Federal Register, Vol. 48, 
No. 88, pp. 19961-18863 (Office of Management and Budget, Request for Comment on the Consumer Inflation Measures 
Produced by Federal Statistical Agencies). We recommend that ILS continue to monitor the appropriateness of the 250% 
presumption for both criminal cases and Family Court matters. 

https://www.govinfo.gov/content/pkg/FR-2019-05-07/pdf/2019-09106.pdf
https://www.govinfo.gov/content/pkg/FR-2019-05-07/pdf/2019-09106.pdf
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appointments, if it is later determined the litigant can afford private counsel, so that individuals are not 
discouraged from seeking counsel at the beginning of a case.   
 

6) “Should there be a streamlined process for appeal when an individual is determined 
not eligible for assigned counsel?”  

 
NYSDA Position: Yes 
 
Rationale 
As NYSDA has long advocated, a person who is found not eligible for counsel has the right to be 
provided with a written explanation for the denial and information on the procedure for appeal or 
reconsideration. The appeals process should be transparent and ensure prompt resolution, as to not 
interfere with the right to timely assignment to counsel. Throughout this process, the litigant’s financial 
information should be kept confidential, accessible only to the court and the entity determining 
eligibility. See NYSDA’s 2015 Statement, p.7. This is the standard adopted pursuant to the Hurrell-
Harring settlement and NYSDA strongly recommends that ILS incorporate this into its Family Court 
eligibility standards.  
 
A determination that someone is eligible for assigned counsel should not be disturbed, absent a report 
made by assigned counsel that their client is financially able to afford counsel and the expenses 
associated with litigation. See County Law § 722-d; ILS Criteria XV. The court should only grant such 
relief if it serves the interest of justice and does not unduly prejudice the rights of the litigant or their 
case.  
 
The Family Court eligibility standards must also make clear that the opposing party and their counsel do 
not have standing to challenge an eligibility determination. See County Law § 722-d, Matter of Legal Aid 
Society v. Samenga, 39 A.D.2d 912 (2d Dept. 1972) [Once an assignment has been made, it can be 
terminated for financial ineligibility only at the instance of counsel assigned.] These challenges by other 
parties are sometimes used to gain a tactical advantage and some courts have been willing to consider 
and ultimately grant such challenges. This is an unauthorized interference in the attorney-client 
relationship.  
 

7) “In child welfare proceedings, should counsel be assigned before a petition is filed?”   
 
NYSDA Position: Yes 
 
Rationale 
As part of its mission to improve the scope of family defense, NYSDA advocates for the earliest 
possible entry of public defense counsel. Timely representation makes it more likely for counsel to 
provide quality representation. See NYSDA’s testimony on Quality Representation for Persons Eligible 
for Assigned Counsel in Family Law Matters before the Commission on Parental Legal Representation. 
For those reasons, it is NYSDA’s position that assigned counsel should be assigned when child welfare 
agencies begin their investigation of the family, and in all other matters counsel should be appointed 
prior to the filing of a petition in court, when possible, but in no event later than the filing of a petition. 
Any additional costs associated with timely assignment should be borne by the State. And it is likely that, 
in the long run, this will save money and will improve family outcomes. The earlier assignment of 
counsel would allow attorneys to engage in negotiations which could prevent escalation of conflicts 
between the parties, thus minimizing the filing of petitions, the placement of children in foster care, and 
incarceration of litigants for violations of orders. As Family Court Act 261 states, “Counsel is often 
indispensable to a practical realization of due process of law and may be helpful to the court in making 
reasoned determinations of fact and proper orders of disposition.”   

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdfs--other/NYSDA_Testimony_on_Parental_.pdf
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We urge ILS, in its commentary, to focus on timely appointment of counsel. Failure to have an attorney 
on a first appearance in Family Court is often just as devastating to the ultimate outcome of someone’s 
case as never having been represented. Often the first appearance is when the court makes their decision 
about the temporary placement of the child. Once this decision is made, whether it be placement in 
foster care, or with the other parent, courts are sometimes loath to change the status quo until an 
ultimate resolution of the case is reached, as it is thought not to be in the child’s best interest to “bounce 
them around.” Meanwhile this is lost time between parent and child that can never be recovered.   
 
Conclusion 
 
The importance of eligibility standards in Family Court cannot be overstated. Inconsistent rules are 
applied across New York State, depriving some eligible individuals of their right to assigned counsel. We 
look forward to providing additional testimony regarding the important issues presented herein and 
others at the August 14, 2019 public hearing, and assisting ILS in establishing much-needed uniform 
eligibility standards in Family Court.  
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New York State Defenders Association Statement on the Criteria and 
Procedures for Determining Eligibility in New York State 

 
Introduction 
 
On March 11, 2015, a settlement agreement between the State of New York and the plaintiff class in 
Hurrell-Harring v. State of New York was approved by the Albany County Supreme Court. The agreement 
vests the New York State Office of Indigent Legal Services (ILS) with the responsibility for developing 
and issuing criteria and procedures to guide courts in counties located outside of New York City1 in 
determining whether a person is unable to afford counsel and eligible for mandated representation. ILS 
is conducting a series of public hearings to solicit the views of county officials, judges, institutional 
providers of representation, assigned counsel, current and former indigent legal services clients and 
other individuals, programs, organizations and stakeholders interested in assisting ILS in establishing 
criteria and procedures to guide courts when determining eligibility for mandated legal representation in 
criminal and family court proceedings. In light of the ILS hearings and in an effort to assist ILS in 
issuing criteria and procedures on eligibility determinations, the New York State Defenders Association 
(NYSDA), based on its many years studying eligibility practices across the state, makes the following 
examination of the issue.  
 
I. Scope of the Eligibility Problem 

 
As early as 1994, NYSDA documented in a statewide study2 the improper practices and abuses in 
determining eligibility for appointed counsel. Then, as now, individuals are wrongfully denied their 
constitutional right to counsel due to financial eligibility determinations that are based on improper 
standards or the consideration of inappropriate factors.3 These abuses prompted the parties to the 
Hurrell-Harring settlement to direct ILS to promulgate financial eligibility criteria and procedures. 
Applying uniform and legal eligibility standards will stop the deprivation of counsel to individuals who 
are unable to afford lawyers that currently occurs, resulting in more individuals being found eligible. 
Defender programs will have more clients and will need more resources to represent them. The State 
should provide additional funding to cover the increased costs to counties that will result from 
having defender systems function with legally appropriate eligibility standards.  

                                            
1 Presumably, since Executive Law § 832(3)(c) requires that ILS “establish[] criteria and procedures to guide courts in 
determining whether a person is eligible for [mandated] representation,” we can expect that the criteria developed for the five 
counties and those outside the City of New York will also be made applicable within the city of New York and to mandated 
representation in Family Court, which was not at issue in Hurrell-Harring. 
2 NYSDA, Determining Eligibility for Appointed Counsel in New York State: A Report for the Public Defense Backup Center (1994) 
[Determining Eligibility for Appointed Counsel in NYS]. 
3 In addition to inappropriate factors discussed within, many courts and public defense programs currently use the Legal 
Services Corporation (LSC) income guideline of 125% of the Federal Poverty Guidelines (FPG) improperly as an income 
cap. Others use different percentages of the FPG, such as 133%, 187%, 200%, or 350%. As discussed below, 125% is too 
low for presumptive eligibility in New York. In counties where the 2015 LSC guideline is used as a cap, a single individual 
making more than $14,713 would be ineligible for counsel. 
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II. Applying the Correct Financial Eligibility Standard 
 

The constitutional and statutory standard for determining eligibility is financial inability to afford 
counsel, not indigency.4 County Law § 722 uses the phrase “financially unable to obtain counsel” as 
the standard for court appointment of a lawyer. The statute mirrors the federal standard contained 
in 18 U.S.C. § 3006a, which requires appointment for those who are “financially unable to obtain 
adequate representation.”5 The New York Court of Appeals in People v. Witenski, 15 N.Y.2d 392 
(1965), the watershed case which gave rise to the establishment of County Law Article 18-B, referred 
to those who had “no money to pay attorneys.” The standard under the New York State 
Constitution, Article I, section 6, and the United States Constitution, Amendments VI and XIV is 
“inability to pay.” The use of the word “indigent” has done much damage in this State, where 
counties have mandates continuously imposed and resources continually withdrawn. As a result, 
local officials often confuse the constitutional right to counsel with “entitlement programs” and also 
improperly equate eligibility for federal civil legal service programs with the constitutional right to 
appointed representation. 
 
III. ILS Obligation to Promulgate Eligibility Determination Criteria and Procedures Under 

the Hurrell-Harring Settlement and the Executive Law 
 

As noted above, ILS has the obligation to establish criteria and procedures to guide courts in 
determining whether a person is eligible for mandated legal representation pursuant to the 
settlement in Hurrell-Harring v. State of New York and Executive Law § 832(3)(c). 
 
IV. Hurrell-Harring Settlement Eligibility Requirements 
 
The Hurrell-Harring settlement sets forth a number of agreed-upon and now required criteria and 
procedures for eligibility determinations that NYSDA unequivocally supports and has recommended 
since its 1994 statewide study, Determining Eligibility for Appointed Counsel in NYS: 
 

 eligibility determinations shall be made pursuant to written criteria;  
 confidentiality shall be maintained for all information submitted for purposes of assessing 

eligibility;  
 ability to post bond [or bail] shall not be considered sufficient, standing alone, to deny 

eligibility6;  
 eligibility determinations shall take into account the actual cost of retaining a private attorney 

in the relevant jurisdiction for the category of crime charged;  

                                                       
4 The United States Supreme Court cases establishing the right to counsel use language that extends beyond the concept 
of indigence. See Powell v. Alabama, 287 U.S. 45, 60 (1932); Betts v. Brady, 316 U.S. 455, 456-457 (1941) (“unable to employ 
counsel”); Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (“too poor to hire a lawyer’); Argersinger v. Hamlin, 407 U.S. 25, 
39 (1972) (“unable to retain counsel on his own”). 
5 Significantly, United States Attorney General Robert Kennedy noted in 1963 regarding S.1057, which established 18 
U.S.C. § 3006a, “S.1057 studiously avoids the term ‘indigent.’” Hearings on S.63 and S.1057 before the Senate Comm. 
on the Judiciary, 88th Cong. 1st Sess. 11 (1963). 
6 The posting of bond or bail should not be considered at all when determining eligibility. Individuals should not be 
forced to choose between pre-trial freedom and getting an assigned lawyer. 
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 income needed to meet the reasonable living expenses of the applicant and any dependent 
minors within his or her immediate family, or dependent parent or spouse, should not be 
considered available for purposes of determining eligibility; and  

 ownership of an automobile should not be considered sufficient, standing alone, to deny 
eligibility where the automobile is necessary for the applicant to maintain his or her 
employment.7  
 

V. Policy Questions Regarding Eligibility Posed in the Hurrell-Harring Settlement 
 

In addition to the criteria and procedures the settlement agreement explicitly requires, ILS must 
consider the following policy questions when setting eligibility guidelines:  
 

A. “Whether screening for eligibility should be performed by the primary provider of 
Mandated Representation in the county.”  
 

NYSDA Position: The authority to make eligibility determinations should be delegated to 
and performed by the primary provider of mandated representation. 

 
Rationale 
As affirmed in our 1994 study, the obligation to determine financial eligibility for counsel is a judicial 
function. “This eligibility determination, which so directly affects access to legal representation, and 
is therefore of critical constitutional import, is, under current law, a responsibility expressly reserved 
to the judiciary. See N.Y. County Law § 722 (McKinney 1991); Matter of Stream v. Beisheim, 34 A.D.2d 
329, 333 (2d Dept. 1970); People v. Wheat, 80 Misc. 2d 844 (Suffolk County Ct. 1975). The 
appointment of counsel is made ‘in the exercise of the trial court’s inherent power and in the 
discharge of its constitutional and statutory duty to furnish counsel to every indigent defendant 
charged with a crime ...’ Matter of Stream v. Beisheim, 34 A.D.2d at 333 (2d Dept. 1970).” Determining 
Eligibility for Appointed Counsel in NYS, at 4; see also People v. McKiernan, 84 N.Y.2d 915 (1994). 
 
We recommend that the judicial responsibility for determining eligibility be delegated to the primary 
provider of public defense representation in the first instance. That way, as with clients retaining 
private counsel, discussions of financial eligibility could take place in a confidential setting rather 
than in open court8 and would be protected by the attorney-client privilege. Moreover, much of the 
information defense counsel would solicit from a client for the bail application overlaps with an 
inquiry as to financial eligibility – employment status, number of dependents, residence, etc. Also, if 
the client is facing charges and proceedings in several courts within the county, an initial eligibility 
determination by defense counsel would obviate the need for determinations by each court. While 
the duty to make eligibility determinations would be an additional burden on some defender offices9 
and raises the specter that some offices would try to impose restrictive standards as a means to 
manage the office’s caseload or conserve limited resources,10 the great majority, if not all, of 

                                                       
7 As discussed below, ownership of an automobile that is necessary to maintain school enrollment or for transportation 
to medical care for the applicant or the applicant’s dependents should not be considered when determining eligibility. 
8 This is in line with the settlement requirement that “confidentiality … be maintained for all information submitted for 
purposes of assessing eligibility.” 
9 It should be noted that many defender offices are already responsible for eligibility determinations. 
10 See The Status of Indigent Defense in Schuyler County (NAACP Legal Defense Fund 2003) (noting that eligibility 
determinations were used to limit the number of clients that the office would represent). As noted above, defender 
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defenders are committed to providing representation to all those who need and cannot afford it and, 
on balance we believe that defenders will do more to safeguard the rights of potential clients than 
others would. 
 
We also expect that eligibility determinations by public defense providers would facilitate the early 
entry of counsel and foster active representation in the early stages of the case, which will ultimately 
benefit clients and the system. While significant strides have recently been made to ensure that 
counsel is present at first appearance, this right would be rendered illusory if an eligibility 
determination process delays assignment and prompt engagement of defense counsel. 
 
Because fiscal and staffing pressures on defenders can create conflicts of interest when providers are 
responsible for determining eligibility, some have recommended that screening be done by a third 
party. See Brennan Center for Justice, Eligible for Justice: Guidelines for Appointing Defense Counsel (2008) 
[Brennan Center Report] (recommending that screening be done “by someone who does not have a 
conflict of interest”). Some defenders also believe that, for the moment, it is better for courts or 
third parties to decide eligibility, thereby relieving them of the conflict and outside pressures they 
might otherwise face. However, those who have urged using third-party entities as screeners have 
overlooked the conflicts that manifest when these entities actually determine eligibility in our 
county-based defender system, and the impossibility, at present, of finding a truly independent 
entity, one that is not somehow affiliated with county government and does not have conflicting 
fiscal interests. Courts, too, are often conflicted despite the obligation they have long possessed to 
assure the right to counsel. We expect that, should the data collected by ILS show that improper 
practices are being used, ILS will re-examine the eligibility criteria and procedures and make any 
necessary changes to ensure that those who cannot afford counsel are found eligible.  

 
B. “Whether persons who receive public benefits, cannot post bond, reside in 

correctional or mental health facilities, or have incomes below a fixed multiple of 
federal poverty guidelines should be deemed presumed eligible and be represented 
by public defense counsel until that representation is waived or a determination is 
made that they are able to afford private counsel.” 
 

NYSDA Position: Yes 
 

Rationale 
“Substantial hardship” and resulting eligibility should be presumed for prospective clients who: 
receive public assistance, including but not limited to assistance provided through Temporary 
Assistance programs, the Supplemental Nutrition Assistance Program, Supplemental Security 
Income, Medicaid, and similar programs; reside in public housing; are currently detained in or 
serving a sentence in a correctional facility; are housed in a mental health facility; or earn income in 
an amount less than 250 percent of the Federal Poverty Guidelines (FPG), or a higher 
percentage/amount where local economic factors so require.11 

                                                                                                                                                                               
offices must not be placed in the untenable position of weighing budget concerns or caseload burdens when making 
constitutionally informed eligibility determinations. 
11 Although not referred to in the settlement questions, it is essential that ILS include within its standards an additional 
eligibility presumption. Appellate courts should presumptively continue a defendant’s status as a poor person when that 
status has been recognized in the trial court and assign counsel for the appeal after notice of appeal has been filed, 
similar to the practice used for Family Court appeals. 
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It has been our experience that the vast majority of people coming before the criminal and family 
courts cannot afford to retain their own lawyers. 12 As pointed out in the Brennan Center Report, this 
should give rise to easily applied standards of presumptive eligibility. That report makes clear: 
“Given the poverty of the vast majority of the prospective client population, most defendants can 
quickly and appropriately be deemed eligible simply because their income is beneath the level 
defined as poor by the federal poverty guidelines…. The best practice – which is followed in many 
jurisdictions – is to use a multiple of the guidelines in determining eligibility. Jurisdictions with 
particularly high costs of counsel or of living should use even higher multiples.” [Footnote 
omitted.]13  
 
The State of Nevada has generally embraced our view of what should be done. In a January 4, 2008 
order, the Nevada Supreme Court stated, in pertinent part:  

 
“Substantial hardship” is presumptively determined to include all defendants who receive 
public assistance, such as Food Stamps, Temporary Assistance for Needy Families, 
Medicaid, Disability Insurance, reside in public housing, or earn less than 200 percent of the 
Federal Poverty Guideline. 14 A defendant is presumed to have a substantial hardship if he or 
she is currently serving a sentence in a correctional institution or housed in a mental health 
facility. 

 
C. “Whether (a) non-liquid assets and (b) income and assets of family members should 

be considered available for purposes of determining eligibility.”  
 
NYSDA Position: (a) Yes and (b) No 

 
Rationale 
Only non-liquid assets that have demonstrable monetary value and marketability or are otherwise 
convertible to cash may be considered, and only if converting such assets to cash would not create 
substantial hardship for the prospective client or persons dependent upon the prospective client. 
Such assets include: real estate other than a residence occupied by the prospective client or persons 
who are dependents of the prospective client; automobiles other than those necessary to maintain 

                                                       
12 For example, in 2014, of the public defense programs that reported on the number of cases where representation was 
declined, an average of 2.5% of the clients referred for representation were declined for non-indigency. See 2014 UCS-
195 reports (these reports are filed pursuant to County Law § 722-f). 
13 The Brennan Center Report cites a 2001 study that found that “29% of families with incomes under 200% of the poverty 
level experience critical hardships, such as lack of food, medical care, housing, or basic utilities. Seventy-four percent 
experience serious hardships, such as worrying about having enough food, being forced to rely on inadequate medical 
care (such as emergency rooms) or child care. Heather Boushey et al., Economic Policy Institute, Hardships in America: 
The Real Story of Working Families 2, 4, 28 (2001).” 
14 Examination of the New York Self Sufficiency Standard shows that New York’s percentage threshold should be 
higher than both 125% and 200% of the FPG, which organizations funded by the Legal Services Corporation usually use 
to determine eligibility for civil legal services. While 250% appears to work for single adults charged in criminal or family 
court, for parents with children even 250% would represent a bare bones budget and a higher percentage would be 
required. See New York State Self Sufficiency Standard Steering Committee, The Self Sufficiency Standard for New York State 
(2010). In New York City, it is our understanding that the current presumptive eligibility guidelines are 250% for 
misdemeanors and 350% for felonies; those percentages were established in 1991 and they may no longer be sufficient. 
Further discussion of the FPG appears below. 
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employment or school enrollment or for transportation to medical care for the prospective client or 
persons dependent on the prospective client;15 and luxury items. 
 
Child support received for any child for whom the prospective client is currently responsible, 
including any child whose education costs the prospective client is paying in whole or in part, should 
not be considered. 

 
Since the constitutional guarantee of counsel is a personal right,16 the income of parents and spouses 
should not be considered available to the defendant for the purpose of determining eligibility. There 
is no freestanding spousal obligation to pay for legal representation.17 Also, it is improper to take 
parental income into account in determining whether to assign counsel to represent a minor in 
criminal court. A parent has no obligation to hire counsel to represent a minor child in criminal 
court and owes none to the government or the child. The rulings that uphold recovery of attorney’s 
fees from parents for the representation of a minor charged with a criminal offense are unsound and 
promote unlawful policy and practice. See attached Assigned Counsel Eligibility of Minors in Criminal Court: 
No Parental Liability (NYSDA July 8, 2015).  
 

D. “Whether ownership of a home and ownership of an automobile, other than an 
automobile necessary for the applicant to maintain his or her employment, should be 
considered sufficient, standing alone, to deny eligibility.” 

 
NYSDA Position: No 
 
Rationale 
Non-liquid assets, such as a home used as a primary residence, an automobile necessary to sustain 
employment, school enrollment, or medical care, and reasonable household furnishings, should be 
excluded from the net asset inquiry.18  
 
 
 
 
                                                       
15 As noted above, the settlement requires that “ownership of an automobile should not be considered sufficient, 
standing alone, to deny eligibility where the automobile is necessary for the applicant to maintain his or her 
employment.” We recommend that this standard be expanded to include an automobile that the prospective client or a 
dependent needs for school or transportation to medical care. Further discussion of a primary residence and automobiles 
appears below. 
16 Fullan v. Commissioner of Corrections of State of N.Y., 891 F.2d 1007, cert denied 496 U.S. 942; People v. Ulloa, 1 A.D.3d 468 
(2d Dept. 2003)(“A defendant’s status as an indigent is not altered merely because his or her family and friends retain 
private counsel to represent him or her at trial” [citations omitted].) 
17 Section 412 of the Family Court Act makes clear that “[a] married person is chargeable with the support of his or her 
spouse and, if possessed of sufficient means or able to earn such means, may be required to pay for his or her support a 
fair and reasonable sum, as the court may determine, having due regard to the circumstances of the respective parties.” 
This support standard is the common law traditional obligation to provide spousal “necessaries.” Mandated legal 
representation provided under the County Law is not a “necessary.” There have been occasions in New York case law 
where this principle has been extended to having one party pay the other party’s counsel primarily in contested domestic 
relations matters. Nothing about the § 412 obligation however indemnifies the county for its expenditure under County 
Law § 722-e. See Family Court Act § 262 (“[A]ny order for the assignment of counsel issued under [FCA § 262] shall be 
implemented as provided in article eighteen-B of the county law.”). Nor does it authorize a cause of action by the state 
or local government to recover the legal fees incurred while defending a spouse on criminal or family court charges. 
18 See Determining Eligibility for Appointed Counsel in NYS, at 10. 
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E. “Whether debts and other financial obligations should be considered in determining 
eligibility.” 

 
NYSDA Position: Yes 
 
Rationale 
Debts and other financial obligations of the prospective client should be carefully considered in 
determining eligibility,19 and their value should be subtracted as part of the calculus. See Brennan 
Center Report, at 12-13, 15, 17 (“Before considering any liquid or illiquid assets, or even income, 
available to pay for private counsel, jurisdictions should subtract the value of any debt the individual 
owes.”) See also State Bar 2015 Revised Standards for Providing Mandated Representation, Standard D-4 
(addressing partial payment, the Standard refers to considering “all aspects of the person’s family 
circumstances, including but not limited to … indebtedness.”) 
 

F. “Whether there should be a process for appealing any denial of eligibility and notice 
of that process should be provided to any person denied counsel.” 

 
NYSDA Position: Yes 
 
Rationale 
There should be a process for appealing any denial of financial eligibility. A denial of eligibility must 
be made in writing and must include the basis for the denial. Any person denied counsel must 
receive notice of the right to appeal and the appeal process. The appeal process should ensure 
prompt resolution; when denial of eligibility is upheld, explanation of the denial must be confidential 
and made part of a sealed record relating to the matter for which counsel was sought. 
  
VI. Additional Considerations on Eligibility Determinations (from ILS Eligibility Hearing 

Notice) 
 

A. The process and/or method for disseminating information regarding the criteria for 
determining eligibility. 

 
The purpose of these criteria and procedures is to ensure equitable, efficient, and fair 
implementation across the state of the right to counsel as guaranteed by constitutional and statutory 
provisions. They should be detailed enough to make the eligibility process transparent, guide those 
who make eligibility determinations, and inform and aid those who rely on them to be applied fairly 
on their behalf. All criteria and procedures should be made publicly available by the courts in which 
litigants who may be eligible for mandated representation appear and by public defense programs. 
Instructions concerning criteria and procedures should be presented in a manner and language that 
each prospective client can understand. To ensure the broadest possible distribution of this critically 
important information, the standards should require that, in addition to being prominently displayed 
on posted signs and available in writing, court and public defense websites should include this 
information. 
 

                                                       
19 Income guidelines should never be employed as cut-offs, but should be considered with the debts and other expenses 
of the applicant. Determining Eligibility for Appointed Counsel in NYS, at 20. 
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B. The advantages and disadvantages of proposing uniform and comprehensive criteria 
and/or guidelines to determine eligibility. 

 
As noted above, NYSDA’s 1994 study described the random, poorly designed disparate eligibility 
determination procedures being used at the time around New York. NYSDA has every reason to 
believe that through its present inquiry, ILS will find that this state of affairs continues to this day. 
Nothing has changed in the last twenty years except the settlement’s demand that “criteria and 
procedures to guide courts in counties outside of New York City in determining whether a person is 
eligible for Mandated Representation” be created.   
 
Nearly four decades of experience providing backup services to public defense attorneys and offices, 
providing technical assistance to counties, and fielding complaints from clients denied access to 
counsel in violation of their constitutional right to it, lead us to conclude that despite the difficulties 
of promulgating constitutionally and legally based standards in an underfunded county-based system, 
uniform and comprehensive criteria and statewide standards to determine eligibility are required. 
 

C. Any related social and economic benefits and/or consequences related to the impact 
of standardizing eligibility determinations. 

 
Standardized criteria and procedures for determining financial eligibility for the appointment of 
counsel will bring a variety of benefits. These guidelines can eliminate the substantial amount of 
idiosyncratic, divergent, and improper practices that are depriving individuals of their right to 
appointed counsel. The eligibility standards would send a clear signal to defenders, courts, and 
counties as to what is required, how decision-making should proceed, the basis for the standards and 
the method and purpose for their implementation. For people of good faith, the standards will lay to 
rest many of the problems identified. They can also provide a means by which ILS can collect data 
on eligibility applications and rates of acceptance and denials across the counties. 
 
We expect that a consequence of standardizing eligibility determinations and making them 
coextensive with constitutional and statutory mandates will increase the cost of implementing the 
right to counsel. ILS, defenders, judges, county officials, the private bar, and the client 
community must join forces to demand the adequate financing of defender systems 
appropriately finding eligible those who legally deserve the appointment of counsel. And all 
three branches of New York State government must become fully responsive to this need, 
funding it appropriately.20 
 
 
 
 
 
 
 

                                                       
20 In 2015, Assemblywoman Patricia Fahy and twenty five other members of the Assembly introduced A.6202-A, which 
would amend County Law § 722-e to require state reimbursement for county public defense expenditures. This bill 
would incrementally lead within three years to the State reimbursement of all county public defense expenditures. This 
bill can provide mandate relief and fund improvements in the 57 counties not covered by the Hurrell-Harring settlement. 
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VII. Other considerations 
 

A. Using Income Guidelines as a Cap on Eligibility. 
 
Income measures, such as a percentage of the FPG, as discussed above, can be used to find 
someone presumptively eligible for counsel, but exceeding an income guideline alone cannot be a 
basis to deny the appointment of counsel.21 Meeting or exceeding income guidelines is not 
determinative of eligibility, but must be considered with other factors. In addition to income, other 
relevant information to determine an individual’s ability to afford counsel should be considered, 
including: an individual’s assets and debts; the seriousness of the charge(s); the complexity of the 
case; and the cost of private representation in the relevant jurisdiction.  
 

B. Partial payment and illegal cost recovery. 
 
Courts read County Law § 722-d too expansively, fashioning co-payment and sliding fee schemes 
which are not authorized by law. The standards should make clear that a strict reading of the law is 
mandatory. 
 
Nothing in § 722-d authorizes a court to prospectively order partial payment of assigned counsel 
fees during the initial eligibility determination process. At most, the statute provides that if, at some 
point during the course of representation, appointed counsel determines that the assigned 
representation should be terminated based on the represented individual's newly discovered ability 
to hire counsel, then under County Law § 722-d, counsel may seek to withdraw or ask the court to 
order reimbursement for services rendered. Section 722-d does not authorize courts to act sua sponte 
with regard to payment for legal services of assigned counsel. See Matter of Legal Aid Society v. Samenga, 
39 A.D.2d 912 (2d Dept. 1967).22  
 
Other illegal cost recovery practices have involved the use of recoupment schemes. These too 
should be prohibited by the ILS standards, perhaps by a simple citation to 1985 N.Y. Op. (Inf.) Att’y 
Gen. 78, which concludes that counties may not implement a plan requiring individuals to repay the 
cost of counsel if they “subsequently acquire[] the means to bear the costs of the legal defense.” 
 

C. Verification of financial status may undermine timely appointment of counsel. 
 
As the Brennan Center Report made clear, most people coming before both the criminal and family 
courts require the appointment of counsel and can be deemed eligible quickly through the use of 
reasonable and fiscally prudent presumptive categories. Lengthy and onerous eligibility practices, 

                                                       
21 Problems with using the LSC guidelines as an income cap are exacerbated when the guidelines are misapplied. For 
example, non-cash benefits, such as food stamps and housing subsidies, are sometimes counted as income, even though 
LSC regulations specifically exclude them.   
22 The reason that this procedure is left in the hands of the attorney is to assure that the client will not be prejudiced or 
placed at a strategic disadvantage under the partial payment scheme. Considerations which counsel must take into 
account before making the application include the 6th Amendment concerns associated with length of preparation, 
complexity of the case, current counsel’s unique command of the facts, capacity of another attorney to competently 
replace present counsel in the time allowed, the nature of the rapport and depth of the attorney client relationship which 
already exists, inroads painfully made at overcoming interpersonal difficulties with the client,  and any other concern 
which  affects a client’s right to counsel which might be undermined by a misapplication of 722-d. 
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which in other contexts derive their ability for “governmental savings” by discouraging applicants 
seeking services,23 are wholly inappropriate in the context of the right to counsel as they can delay 
appointment and therefore interfere with prompt investigation, early witness location, and crime 
scene preservation. Further a national study on eligibility conducted by the U.S. Department of 
Justice in 1986 concluded that verification of all financial information in each application for 
appointed counsel wastes scarce resources and causes unnecessary delay in the proceedings.24 The 
study recommended that eligibility information be verified only when financial data is missing or 
when there are legitimate grounds to suspect it is inaccurate. A more recent study has made similar 
findings on the cost-effectiveness of verification procedures.25 See also Brennan Center Report, at 21. 
 

D. Data collection and reporting on eligibility applications, denials and appeals. 
 
Defender offices and the courts (reviewing appeals from denials) should maintain all confidential 
financial eligibility applications and report to ILS, at least annually, the number of applications for 
appointed counsel, denials of eligibility, appeals from denials, and results of such appeals. In addition 
to the public policy benefits that arise from collecting and analyzing such data, including evaluating 
the effectiveness of eligibility practices, Executive Law § 832(3)(b)(viii) requires that ILS collect 
eligibility determination data: ILS has the responsibility to collect and receive information and data 
regarding, among other things, “the number of persons considered for and applicants denied such 
services, the reasons for the denials, and the results of any review of such denials, including the 
number of orders issued pursuant to section seven hundred twenty-two-d of the county law.”    
 
Conclusion 
 
New York State has reached an important moment in its history. The Judiciary, the Executive, and 
the Legislature along with defenders and the organized bar are keenly alert to the possibility of real 
improvements being made to our public defense system. And now for the first time, New York 
State will soon have criteria and procedures for determining eligibility for mandated representation. 
This is a critical moment for clients, many of whom have needlessly suffered from a lack of clear 
standards designed to protect their right to counsel. 
 
 
 
 
 
 
 

                                                       
23 See generally Michael Lipsky, Street Level Bureaucracy: Dilemmas of the Individual in Public Services (30th Anniversary 
expanded ed. 2010). 
24 National Institute of Justice, Containing the Costs of Indigent Defense Programs: Eligibility Screening and Cost 
Recovery Procedures (September 1986). 
25 “The project’s verification component in its current configuration does not seem effective in uncovering financial 
information that results in a denial of public defender appointments that, but for verification, otherwise would have 
occurred.” Elizabeth Neely & Alan Tomkins, Evaluating Court Processes for Determining Indigency, 43 COURT 
REVIEW 4, 10 (2007). 
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Assigned Counsel Eligibility of Minors in Criminal Court:  
No Parental Liability. 

 
Introduction 

 
In response to the growing fiscal crisis surrounding the funding of public defense, a 

major development has been the improper practice of mining individuals and families for funds 
to cover the costs of assigned representation by distorting the standards of eligibility. In this vein, 
there is a defective body of law that suggests that parents may be held liable for the expense of 
legal fees incurred by a county when counsel is assigned to represent a minor in the criminal 
courts. See e.g. inter alia Matter of Plovnick v Klinger, 10 A.D. 3d 84 (2d Dept. 2004); People v 
Kearns, 189 Misc. 2d. 283 (Supreme Court Queens County 2001); Matter of Cheri H., 121 Misc. 
2d 973 (Fam. Ct., Bronx Co. 1983); Op Att. Gen. [Inf] 89-44; also People v Clemson, 149 Misc. 
2d 868 (Vill. Ct., Newark, Wayne Co. 1991); Matter of Heysham, 131 Misc. 2d 1007 (Fam. Ct., 
Oneida Co. 1986).1   

 
The reasoning applied in this line of cases reveals a careless and conclusory merger of the 

statutory parental obligation for support under Family Court Act [FCA] § 413 as it may apply to 
the appointment of an Attorney for the Child in juvenile actions and the authority of a criminal 
court to terminate or modify a previously issued order of assignment of counsel to permit partial 
payment of attorneys fees under County Law § 722-d. 

 
The analysis below will demonstrate that the reasoning of these few cases is 

fundamentally flawed and that there is in fact no binding parental obligation to bear the expense 
of legal fees necessary to represent a minor being prosecuted as an adult in criminal court.  
Specifically, the following conclusions will be established: 

 
1. The rulings which uphold recovery of attorney’s fees from parents for the representation 

of a minor for a criminal offense are unsound and promote unlawful policy and practice.  
 

2. It is improper to take parental income into account in the first instance of determining 
whether it is necessary to assign counsel to represent a minor in criminal court. 
 

3. A parent has no obligation to hire counsel to represent a minor child in criminal court -- 
no obligation to the government, no obligation to the child. 

                                            
1 This line of cases was cited without analysis by the Appellate Division, Fourth Department in Roulan v County of 
Onondaga, 90AD3d 1617 (4th Dept 2011) mod 21 NY3d 902 (2013) as support for permitting a local Assigned 
Counsel Program to consider parental income in eligibility determinations for minors charged in criminal courts. 
However, the Court of Appeals subsequently ruled that the petitioners in the case had no standing in the matter and 
vacated the Fourth Department’s ruling on this issue rendering it inconsequential.  
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1. The rulings which uphold recovery of attorneys’ fees from parents for the 
 representation of a minor for a criminal offense are unsound and promote
 unlawful policy and practice.  

 
 The Supreme and Family Court cases that underlie the concept that a parent may have an 
obligation to cover the cost of counsel for a minor being prosecuted in criminal court derive from 
non-criminal proceedings commenced in courts of separate jurisdiction than the criminal courts 
and address the appointment of Attorneys for the Child. See e.g.  Matter of Plovnick v Klinger, 
10 A.D. 3d 84 (2d Dept. 2004). Beyond this hollow precedent, there is no binding authority that 
upholds a criminal court’s exercise of jurisdiction over parents to make a support finding and 
order the payment of attorney’s fees; nor is there any binding interpretation of County Law         
§ 722-d that allows a cause of action against non-party parents to recover the costs of assigning 
counsel to a minor in a criminal matter. 
 

 Rulings that maintain that parental income may be considered in determining eligibility 
of a minor for the assignment of counsel in a criminal case, or might permit the recovery of fees 
paid by the county for assignments of counsel using County Law § 722-d, are faulty in that they 
suggest action by a court without competent jurisdiction and promote causes of action not 
authorized by law. See e.g. People v Kearns, 189 Misc. 2d. 283 (Supreme Court Queens County 
2001). 
 

 In particular, the consideration of parental income in an eligibility determination for the 
assignment of counsel in a criminal matter is theoretically founded in a support obligation 
pursuant to Family Court Act § 413 as it may pertain to costs related to the appointment of 
Attorneys for the Child in juvenile matters. As noted in Matter of Plovnick, supra, “[w]hile 
necessaries have traditionally been defined to include a child’s most basic needs, such as food, 
clothing, shelter, and medical care, in appropriate circumstances the duty to provide necessaries 
may obligate a parent to provide a child with counsel [citations omitted].” Even under this 
authority, before any order may be issued requiring parents to enter proceedings and be subjected 
to an income determination, a support action would have to be initiated in the first instance in 
Family or Supreme Court to determine whether the circumstances are appropriate and the 
obligation exists. A criminal court where charges are pending against a minor simply does not 
have jurisdiction over non-party parents to conduct such an inquiry nor make such an order.  

 
In the case of recovering assigned counsel fees pursuant to County Law § 722-d, this 

section provides no standing to counties to initiate a claim to collect assigned counsel fees 
against parents of a minor represented by assigned counsel in a criminal court.  
Contemporaneous orders of partial payment issued at the time of the assignment of counsel are 
likewise not authorized by § 722-d. This statute only authorizes an acting assigned attorney in a 
pending matter to revisit the question of previously approved eligibility if circumstances arise to 
indicate that the client may no longer be eligible to receive the services of assigned counsel.  

 
Analysis of the Flaws in the Underlying Case Law 
 
The root of the confusion of issues and the basis for suggesting a parental obligation to 

pay for counsel in a criminal case on behalf of a minor child lies in the decision of Matter of 
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Cheri H., 121 Misc. 2d 973 (Fam.Co., Bronx Co. 1983). In that case, a Family Court [Judge Judy 
Sheindlin presiding], applying a convoluted analysis of inapposite law, ruled that a parent is 
responsible for attorneys’ fees for the representation of a juvenile by a Law Guardian in Family 
Court pursuant to County Law § 722-d. The conclusion in this never reviewed case is 
unsustainable. The attorney in Cheri H. was a Law Guardian appointed to represent a juvenile in 
delinquency proceedings pursuant to Family Court Act § 249. The County Law, specifically 
article 18-B in which § 722-d is codified, has no bearing on the appointment of Law Guardians.   

 
 Family Court Act § 249 requires the Family Court to assign an Attorney for the Child 
[formerly known as a Law Guardian] to represent a juvenile in, inter alia, all delinquency and 
supervision proceedings under Articles 3 and 7. FCA §249 (a). Attorneys for the Child are 
assigned in accordance with whatever plan the Office of Court Administration has established 
pursuant to FCA § 243. Compensation for these services is provided for under FCA § 245 at the 
rates set forth in Judiciary Law § 35. The costs for Attorneys for the Child under § 245 are to be 
paid by the State as prescribed in FCA § 248. Nowhere in any of these sections of law is there 
any provision regarding the State recovering legal fees for Attorney for the Child from either the 
child or the parents.2 
 
 In Matter of Cheri H. the court’s conclusion that the County Law applied to create a right 
of the State to recover the costs of the juvenile’s attorneys fees in a delinquency proceeding was 
nothing short of a specious ruling. The representation of a minor in delinquency proceedings was 
and continues to be a state obligation and a state expense, payable pursuant to a system 
authorized and funded through the Office of Court Administration, in accordance with the rates 
set forth in Judiciary Law § 35. The County Law is irrelevant in such proceedings and no court 
has authority to order parents of a juvenile respondent in Family Court to cover any costs of 
representation under County Law § 722-d. 

 
Compounding the confusion, the Attorney General irrationally adopted the reasoning of 

Cheri H. and opined that the precedent applied equally in the criminal courts to recover the costs 
of assigned counsel fees from parents arising from the representation of minors by assigned 
counsel. Op.Att.Gen [Inf] 89-44 [opinion rendered to county attorney wherein Cheri H. was 
cited as authority to support the issuance of § 722-d orders against the parents of minors as an 
obligation under FCA § 413].  
  

Reliance on Cheri H. in later cases, such as Matthews v Matthews [30 Misc. 2d 681 
(Sup.Ct., Nassau Co, 1961)] and Fanelli v Barclay [100 Misc. 2d 471 (D.C. Nassau Co. 1979)] 
as well as by the Attorney General has been consistently misplaced. These cases dealt strictly 
with the issue of attorneys’ fee awards in matrimonial support enforcement actions and 
specifically noted that as a matter of law attorneys’ fees may be considered as a support 
obligation when the legal services are rendered in an enforcement action for previously ordered 
support for which the parent is derelict. Matthews, supra, at 685, accord Fanelli v Barclay, 
supra. Both decisions are drawn on old, non-existent or re-codified sections of law, including the 
Children’s Court Act and the Rules of Civil Practice.   

 

                                            
2 Conversely, counsel for indigent adult parties in specified Family Court proceedings are specifically authorized by 
statute to be assigned pursuant to the County Law article 18-B plan under FCA § 262. 



Assigned Counsel Eligibility of Minors in Criminal Court: No Parental Liability 07/08/15                                   Page 4 of 14   
 

FCA § 438  now specifically authorizes a Family Court to order the payment of 
attorneys’ fees, payable directly to a party’s attorney, in an action to enforce a support obligation 
when the failure to meet the obligation is found to be willful. This section also specifically 
provides for the recovery of counsel fees for the expenses incurred by a DSS attorney. In no 
manner do these cases or statutes create a general liability of parents to pay counsel fees for the 
representation of their minor children in either criminal or Family Court proceedings or to 
reimburse a county for the costs of assigned counsel fees under the County Law. 

 
Steps toward Refining the Issues 
 
Matter of Heysham, 131 Misc. 2d 1007 (Fam. Ct. Oneida Co. 1986) addressed the 

discrete issues and correctly arrived at the opposite conclusion by an examination of more 
relevant law. Heysham considered the question of whether it was appropriate for the Family 
Court to consider parental income in determining whether a juvenile was eligible for assigned 
counsel on appeal. Citing CPLR § 1101(a), which governs applications to proceed as a poor 
person, the Oneida Family Court ruled that the statutory language permitted only the resources of 
the applicant to be considered. The court stated further that  

 
[i]n interpreting this provision, we are guided by 
McKinney’s Consolidated Laws of NY, Book 1, Statutes 
74, which provides: “A court cannot by implication supply 
in a statute a provision which it is reasonable to suppose the 
Legislature intended intentionally to omit; and the failure of 
the Legislature to include a matter within the scope of an 
act may be construed as an indication that its exclusion was 
intended.” 

 
Since the Legislature contemplated that the statute may be 
invoked on behalf of infants but did not provide that in 
such instance the resources of the parents would be 
considered, the court must construe such omission as an 
indication that such omission was intended. The court may 
not add, by implication, a provision to a statute which is 
clearly absent. Heysham at 1010-1011. 

 
Heysham ultimately and correctly ruled that it would be improper to consider parental income in 
determining eligibility.  
 
 Regrettably the Heysham Court went on to muddy the once cleared waters by suggesting 
the possibility of a plenary action instituted by the county government in a court of competent 
jurisdiction to seek reimbursement for expenses incurred without specifying what court might 
have jurisdiction for such an action. Reference was again made to cases in which attorneys’ fees 
have been ordered in matrimonial support proceedings as possible precedents, but as discussed 
above, these precedents do not properly support a general obligation to cover assigned counsel 
fees in criminal courts or any other non-support action.  
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A well reasoned attempt at identifying the troubling aspects of this practice can be found 
in People v Clemson, 149 Misc. 2d 868 (Vill.Ct., Newark, Wayne Co. 1991). As in Heysham, the 
court in Clemson examined the jurisdictional defects of an order against parents to cover the 
costs of counsel fees for a minor charged in criminal court. Clemson highlighted the importance 
of providing counsel at the earliest possible moment noting that an inquiry into parental assets 
should not postpone the assignment of counsel. The court then explained why the criminal court 
is not authorized to take up such inquiry or issue an order against parents over whom it lacks in 
personam jurisdiction. The court in Clemson  likewise concluded that the only way the county 
might claim against parents for the costs of representing a minor in a criminal matter would be in 
some “plenary proceeding” in an unspecified court of competent jurisdiction. 

 
Heysham and Clemson are on the right track in condemning an illegal practice. However, 

when the analysis is pursued, it is clear that there is no cause of action available to initiate such a 
plenary proceeding. 

 
Statutory and Jurisdictional Constraints  
 
As noted in Clemson, given the jurisdictional and statutory constraints, any attempt to 

order parents to hire counsel or reimburse the county for the cost of representing a minor in 
criminal court would generate a procedural quagmire that would improperly delay the 
assignment of counsel in the first instance. See also Hurrell-Harring v State of New York, 15 
N.Y.3d 8 (2010).  

 
Before non-party parents may be forced to hire a lawyer or re-pay the county for the costs 

of assigning counsel to a minor in a criminal prosecution, a petition for a support inquiry would 
have to be initiated in Supreme or Family Court. If after such an inquiry, parents were not 
ordered to hire counsel, the matter would have to go back before the criminal court to conduct its 
required inquiry into whether the minor is eligible for assigned counsel as an individual or 
whether the child must proceed pro se if no assignment of counsel were granted. If, in the 
alternative, the parents were ordered to hire counsel as a support obligation and failed to do so 
for whatever reason, the criminal court would still have to make an inquiry into whether the 
minor may be individually eligible for the assignment of counsel. If the criminal court 
determined that the child must be assigned counsel, an assignment order should be issued. Only 
at that point would it be appropriate for the assigned attorney to consider whether to make an 
application to the assigning criminal court under § 722-d to have representation terminated or 
partial payment ordered. Subject to the discretion of the assigned attorney as provided in the 
statute, a  previously issued support order might arguably be proffered as some evidence of the 
appropriateness of a § 722-d order, however in such circumstances any § 722-d order issued 
would be against the child, not the parents, because the parents are not subject to the jurisdiction 
of the criminal court.   

 
This was the threshold conclusion reached by the court in People v Kearns, supra [189 

Misc. 2d 283 (Sup. Ct. Queens Co 2001)], the most recent criminal court to address the tortured 
reasoning of Cheri H., et al. In Kearns, the court conceded that as “a court presiding over a 
criminal trial it [has] no compulsory authority to direct an unwilling parent, who is not a party to 
the criminal action, and over whom the court lacks jurisdiction, to provide counsel for an 
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unemancipated minor.”Kearns, supra at 288, citing People v Clemson, infra, 149 Misc. 2d 868 
(Vill.Ct., Newark, Wayne Co. 1991).    

 
Despite the lack of jurisdiction over the parents, the court in Kearns ultimately issued an 

order for the parents to cover the costs of the child’s representation. In the absence of any 
existing procedure to effect some kind of parental contribution as contemplated by Cheri H. or 
its progeny, the Kearns court held that “the governmental entity furnishing such services to an 
unemancipated child can maintain a cause of action against any responsible parent, over whom 
jurisdiction can be obtained, which may be prosecuted in any court of competent jurisdiction by 
its attorneys (i.e., the Corporation Counsel of the City of New York in the case of New York 
City).” Kearns at 289-290. This, of course, begs the question as to what authority the Kearns 
court had to declare the right to a cause of action of one non-party against another non-party.  

 
In the Kearns “Final Determination,” the court ordered: “The Legal Aid Society is 

directed to submit a bill to the defendant’s father, Alan Kearns, for the cost of the legal 
representation to his son from the inception of their involvement in this matter through trial, and 
for any further proceedings on his behalf in accordance with the rate schedule set forth pursuant 
to County Law § 722-b, applicable to assigned counsel.” Ibid.   

 
Given that in this instance, it was defense counsel that raised the issue before the court 

after assignment, as necessitated under County Law § 722-d, such a direction may hypothetically 
be supportable, but only if the above-described procedure were undertaken resulting in a valid 
underlying support finding reached by a Supreme or Family Court with requisite subject matter 
and personal jurisdiction over the non-party parents authorized to subject them to a civil 
monetary claim in favor of the non-party county government. There is no subsequent history 
related to the Kearns case indicating whether the court’s decision or order was indeed actionable 
in any forum.  

 
2. It is improper to take parental income into account in the first instance of 
 determining whether it is necessary to assign counsel to represent a minor in 
 criminal court. 

 
The responsibility of the judiciary to appoint counsel to all criminal defendants who are 

financially unable to hire a lawyer is a principle of fundamental constitutional import. People v 
Witenski, 15 N.Y.2d 392 (1965); Gideon v Wainwright, 372 U.S. 335, 344 (1963); Argersinger v 
Hamlin, 407 U.S. 25 (1972). The right to counsel is personal to the defendant and may be given 
up only upon a knowing, intelligent, and voluntary waiver. Johnson v Zerbst, 304 U.S. 458 
(1938). 

 
“Indigency” or the inability to pay, likewise, is personal, and in determining whether a 

person should be permitted to proceed as a poor person the State may not take into account the 
financial ability of relatives or friends. Fullan v Commissioner of Corrections of the State of New 
York,  891 F.2d 1007 (2d Cir. 1989); Matter of Heysham, supra. See also Memorandum of the 
Judicial Conference of the State of New York  (Nov. 11, 1965); ABA Standards for Criminal 
Justice, Providing Defense Services (1982), Standard 5-6.1 Eligibility; NLADA, Standards for 
Defender Services Standard II(1) Eligibility and Scope of Representation; National Advisory 
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Commission on Criminal Justice Standards and Goals, Courts (1972) Standard 13.2 Payment for 
Public Representation.  

 
A minor over the age of 16 years is subject to the jurisdiction of the criminal court under 

Penal Law § 30.00 and is, therefore, entitled to all the benefits of an adult in any criminal 
proceeding. CPL §§ 180.10, 180.75, 725, et seq. 

 
Criminal courts have no jurisdiction or authority to issue a collateral order of liability 

against a non-party parent for the payment of legal fees for assigned counsel in a criminal court 
based upon an alleged support obligation under FCA § 413. FCA § 115; Cf. Rush v Mordue, 68 
NY2d 348 (1986) [holding, inter alia, that prohibition lies when a court acts in excess of 
authorized power in matters over which it has jurisdiction]. 

 
 The Assignment of Counsel in the First Instance 

 
When an individual first comes before a criminal court, the court is obligated to ensure 

that the individual is represented by counsel. CPL §§ 170.10; 180.10; 210.15; Hurrell-Harring v 
State of New York, 15 N.Y.3d 8 (2010). The court must inquire as to whether the individual is 
able to obtain counsel. If the person is not able to obtain counsel, then counsel must be assigned 
to represent the individual at the expense of the government. In New York, the court must assign 
counsel pursuant to whatever plan the county has adopted under article 18-B of the County Law.    

 
In this regard, the former Judicial Conference of the State of New York determined that: 
 

Under any plan, in order to prevent any delay in 
arraignment, the court should assign counsel upon a 
declaration of indigency. Subsequent investigation by 
counsel is permissible and contemplated. If any financial 
questionnaire is to be completed after tentative assignment, 
the questions should not be unduly numerous and no 
questions should be put which might be self-incriminatory 
or irrelevant, such as inquiries into the assets of relatives 
or friends. (Italics supplied) Memorandum of the Judicial 
Conference of the State of New York dated 11/16/1965. 

 
Inquiries into the assets of third parties, including the parents, are precluded. Any purported 
application of family law or Family Court jurisdiction related to parental support obligations in 
criminal court with regard to assigned counsel eligibility is inappropriate. Id.; see also Matter of 
Heysham, supra. The issue of whether the payment of counsel fees on behalf of a minor 
consitutes a support obligation is in all accounts a question of fact dependent on the 
circumstances of the family and the parent-child relationship and cannot be cursorily resolved 
against a parent by a criminal court in the course of a determination of the minor accused’s right 
to the assignment of counsel. 

 
The only legislation in New York that contemplates partial contribution in any form is 

County Law § 722-d. As discussed previously, that section permits court ordered partial 
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payments by defendants under limited circumstances. Any other compensation scheme that 
would require a person to repay the county for appointed legal services for which he or she was 
eligible at the time of the representation would be unauthorized. Op.Att.Gen. [Inf] 85-78.  

 
 County Law § 722-d: Partial Payment Orders 

 
Nothing in § 722-d authorizes a court to prospectively order partial payment of assigned 

counsel fees during the initial eligibility determination process for the assignment of counsel. At 
most, the statute provides that if, at some point during the course of representation, assigned 
counsel determines that the assigned representation should be terminated based on the 
represented individual’s newly discovered ability to hire counsel, then under County Law           
§ 722-d, counsel may seek to withdraw or have reimbursement for services rendered ordered. 
Such a motion, obviously, should not be granted unless the right to counsel continues to be 
protected. In other words, it would be highly inappropriate for a court to discontinue 
representation by assigned counsel based on some new eligibility determination if the individual 
is left without representation thereafter (see People v Kearns, supra; People v Clemson, supra). 
If assigned counsel is to be altogether relieved based on the ability of the individual to hire 
counsel, the relief order should be granted only when new counsel enters an appearance and is 
ready to proceed. 

 
In addition, under this section, if during the course of the representation counsel 

determines that an individual is able to bear some of the costs of the representation but is not able 
to hire private counsel, currently assigned counsel may likewise notify the court of the need to 
consider an order requiring the individual to contribute to the cost of the representation.  

 
As noted above in the discussion of People v Kearns, County Law §722-d authorizes 

criminal courts to terminate an assignment or order partial payment/contribution only upon 
application of counsel. This section does not authorize a court to act sua sponte with regard to 
payment for legal services of assigned counsel (Matter of LAS v Samenga, 39 A.D.2d 912 [2d 
Dept. 1967]; see also People v Bell, 119 Misc. 2d 274 [Sup.Ct., Queens Co. 1983]; Op.Att.Gen. 
[Inf] 85-78). Nor does it authorize the consideration of the income of third parties in determining 
whether it is necessary to appoint counsel (Fullan v Commissioner, supra; Memorandum of the 
Judicial Conference, 11/15/65, supra). 

 
Although a criminal court may have the authority to order payment for legal services by 

an individual receiving assigned counsel representation upon the application of counsel under     
§ 722-d, such an order would give rise to a cause of action only against the individual being 
represented and only to the extent to which the order authorizes.  

 
 Criminal Court’s Lack of Jurisdiction and Limited Interest  

 
Pursuant to FCA § 115 the Family Court has exclusive original jurisdiction over support 

matters under article 4 of the Family Court Act, which would include enforcement of the support 
provisions set forth in § 413. Under the circumstances, a criminal court is without jurisdiction or 
authority to render an order against the parents of a minor defendant as a support obligation 
under FCA § 413.    
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Once the accused is represented by counsel, by whatever process, the issue of who pays 

for the services becomes a collateral one and not subject to the jurisdiction of the criminal court 
beyond that authorized under § 722-d. An order for payment under that section may or may not 
be sustained depending on the circumstances.   

 
It cannot be overemphasized that the only interest a criminal court has in eligibility issues 

arises out of its obligation to ensure that defendant has counsel. Whether the county can hold a 
parent liable for the assignment of counsel fees under FCA § 413 is a collateral matter not within 
the scope of the criminal trial court’s authority to resolve criminal charges. 
 
3. A parent has no obligation to hire counsel to represent a minor child in criminal 
 court -- no obligation to the child, no obligation to the government. 

 
The New York State Legislature has exclusive authority to legislate in the area of 

parental responsibility for the acts of a minor and therefore a locality has no authority to 
promulgate legislation in the field. See Op. Att. Gen. [Inf]  77-308. 

 
At common law, parents had the obligation to bear the fair and reasonable expenses of 

their offspring’s upbringing. This obligation encompassed basic needs: food, shelter, and 
clothing. In New York, this rule has been codified and defined in FCA § 413, et seq. According 
to this statute, parents are liable, within their means, for the reasonable expenses of providing 
“care, maintenance, and education” of their minor children up to the age of 21 years. FCA § 413.  
Care, maintenance, and education are statutorily defined to include “necessary shelter, food, 
clothing, care, medical attention, expenses of confinement, the expense of education, payment of 
funeral expenses, and other proper and reasonable expenses.” FCA § 416. 

 
Responsibilities under this statute flow from the parent to the child, and if the parent fails 

to provide any of these services, then the child is vested with a cause of action against the parent 
for support. Social Services Law [SSL] § 101. If or when parents fail to provide adequate and 
reasonable support, the government is statutorily obligated to step in and provide the necessary 
services. FCA § 515. As noted above, it has been held that: “While necessaries have traditionally 
been defined to include a child’s most basic needs, such as food, clothing, shelter, and medical 
care, in appropriate circumstances the duty to provide necessaries may obligate a parent to 
provide a child with counsel [citations omitted]” Matter of Plovnick v Klinger, supra.  

 
Taken together, these rules of law indicate, at minimum, the need for an inquiry in a 

proper forum into whether the prosecution of a minor as an adult in criminal court constitutes 
appropriate circumstances to hold parents liable for the cost of defense counsel. If such an 
inquiry were to be called for, standing would lie with the minor seeking to force a parent to pay 
attorney’s fees and would involve a case-by-case determination taking into consideration all the 
attendant facts and circumstances. Absent a legislative mandate that currently does not exist, a 
county, either alone or through its assigned counsel program, is not vested with standing to 
intitiate this type of claim.  
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 No Parental Duty to the Government. 
 
FCA § 413 does not create an obligation of parents to the government to support their 

minor children. The statute simply codifies a common law obligation that flows from the parent 
to the child. The only way the government may assert this obligation as a cause of action is if the 
government has assumed the responsibility of support owed under § 413, in accordance with 
FCA § 515. Under the circumstances provided in § 515, the agent of the child, which in New 
York would be the Department of Social Services [DSS], may seek indemnification or 
contribution under Social Services Law §§ 101-a and 102 for the costs related to support that 
have been taken over by the government. In this regard parental liability is, as provided by the 
statute, a function of the parents’ reasonable means to provide such support.  

 
Nothing in these or any other Acts provides for a cause of action under § 413 by the state 

or local government to recover the costs of legal fees incurred while defending a minor on 
criminal charges.3  

 
The obligation of the government to provide counsel in a criminal matter does not arise 

from any common law duty owed the child from the parent, nor is such a duty created in the 
statutory obligations of parents to support their children under FCA § 413. Rather, the 
government’s obligation in this respect flows from a constitutional mandate that no individual 
may be held for a crime without the assistance of counsel. A county government’s right to 
recover attorney’s fees arising out of an appointment of counsel in a criminal case is not 
sustained by a general application of these sections of family law. 

 
 No Parental Duty to the Child: the Necessity and Purpose of an Inquiry 

 
The existence of a parent-child duty addresses whether legal expenses fall within the 

catch-all phrase “other proper and reasonable expenses” of FCA § 416, thereby making parents 
legally obligated to hire a lawyer to represent their minor child in criminal court. The answer 
here again, is no, they do not. Aside from the previously noted statutory sections that exclude 
such obligation, the right of a minor to claim a right to support under § 413 may be deemed 
relinquished by the actions of the minor and the circumstances of the case. 

 
 Emancipation 

 
In general, parental obligations to a minor child are suspended if it can be demonstrated 

that the minor was emancipated, or acting independently and outside the reasonable control and 
supervision of the parents. Voluntary emancipation generally results from the minor’s 

                                            
3 Nor is there any applicable theory of vicarious liability. In New York, there exists limited statutory parental 
liability for certain willful, malicious, and unlawful conduct which is codified in the General Obligations Law 
[GOL] § 3-112. This section creates a specific cause of action between a plaintiff and a parent of a minor malfeasant 
between 10 and 18 years of age for a limited civil recovery, which would not exist absent the statute. It does not 
create any cause of action for a third party county claimant against a non-party parent of a malfeasant (e.g., minor 
child-defendant) to recover the collateral costs of assigned counsel in a criminal prosecution.  
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renunciation of the control and authority of the parents accompanied by acts of independence, 
economic or otherwise.   

 
Constructive emancipation occurs by operation of law when a minor becomes 

independent of the parents either by marriage, joining the military, becoming gainfully 
employed, or otherwise removing him-or-herself from the control and supervision of the parent 
without cause. See generally Parker v Stage, 43 N.Y.2d 128 (1977); Roe v Doe, 29 N.Y.2d 188 
(1971). Thus, even the support statute itself, FCA § 413, has been construed to permit a court to 
decline to enforce the obligations thereunder where to do otherwise would be unjust or 
inequitable.  

 
In both Roe and Parker, the court was faced with the question of whether a minor’s 

conduct had resulted in the relinquishment of rights under the support statute. In the end, the 
court pronounced a policy that where a minor has voluntarily and without cause removed him-or-
herself from the authority and supervision of the parents, then the parents may be relieved from 
any continuing support obligation. In Parker, the court specifically rejected the notion that 
parents are strictly liable for support obligations, and held that the discretion lies with the court 
of inquiry to determine whether it would be fair or equitable to compel the parents to bear the 
burden of support obligations.  

 
In Roe v Doe, the claimant was a college-aged daughter who was suing to compel her 

father to pay her college expenses. The father had agreed to pay all the daughter’s expenses 
under the stipulation that she reside in the dormitory on the campus. The daughter defied this 
rule and moved into an off-campus apartment with a friend. She got a job, finished the school 
year, and registered to return in the fall. During the summer vacation the daughter did not come 
home, rather she resided with the family of a friend. The daughter claimed that her father was 
obligated to pay her school fees so she could return to college. The Court of Appeals declined to 
hold the father to any statutory support obligations, finding that by her actions the daughter 
forfeited the right to demand support.   

 
Parker v Stage, presented a similar situation where an 18-year-old daughter left the 

family home against the wishes of the parent and went to live with a paramour. She subsequently 
gave birth out of wedlock and applied for public assistance. The DSS filed a claim under SSL 
101-a (3) to compel the father to pay for the support of the daughter. The Court of Appeals 
applied the policy announced in Roe v Doe and ruled that equity precluded the enforcement of 
the support statute in circumstances such as the ones present. The Parker court ruled that if the 
minor’s conduct has been such that it would preclude recovery by the minor as a matter of 
equity, then the statute could not be used to summarily authorize recovery by the DSS. The right 
of DSS under SSL § 101-a, the court held, flows directly from, and is limited to, the extent of the 
minor’s ability to recover. 

 
More recently, the Appellate Division, Second Department, concluded 

 
Although a parent’s duty to support his or her child until 
the child reaches the age of 21 years is a matter of 
fundamental public policy in New York, it has long been 
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recognized that a child may be deemed emancipated, and 
thus forfeit the right to support, where the child voluntarily 
and without sufficient cause leaves the parent’s home and 
withdraws from parental control and guidance. Alice C. v 
Bernard G. C., 193 A.D.2d 97 (Second Department, 1993) 
citing Matter of Roe v Doe, 29 NY2d 188. 

 
Based on this line of cases, then, before a parent can be compelled to make support 

payments under FCA § 413, at the very minimum there must be an inquiry into the nature of the 
relationship between the minor and the parents that would determine the equity of enforcing any 
obligation contemplated by that statute. In order to do so, any claimant would be required to 
demonstrate standing to raise the cause of action in a court of competent jurisdiction.   

 
The criminal forum where a minor has been charged with a penal offense and seeks the 

appointment of counsel is not a court of competent jurisdiction for this type of inquiry and the 
county government has no standing to institute such a claim against the parents under SSL        
§§ 101-a or 102.  See FCA § 115. 

 
 Constructive Emancipation and the Representation of Minors in Criminal Courts 

 
When a minor is charged in criminal court with a penal offense, a constructive 

emancipation has occurred that suspends, at least pending further inquiry by a court of competent 
jurisdiction, the parental obligation, if any, to provide financial support or legal fees. 

 
The Court of Appeals has ruled that parental obligations under FCA § 413 may be 

applied to the costs of medical care, treatment, and confinement when the minor child is before 
the Family Court, because the nature of the proceeding is designed to reinforce the family unit 
and attempt to assist the parents in fulfilling their moral and civil obligations for rearing their 
children. Jesmer v Dundoni, 29 NY2d 5 (1971). In situations where the DSS and Family Court 
have stepped in and made referrals to treatment programs to assist in supervising the child, the 
parents remain an integral part of the planning and implementation of the supervised intervention 
and are therefore still liable under §413 for reasonable care, maintenance, and education. Jesmer, 
supra, at 11. 

 
However, the court in Jesmer distinguished between the minor being held under the 

supervision of the Family Courts, whose jurisdiction lies with maintaining the family unit, and a 
minor before the criminal courts whose jurisdiction lies with the protection of the public despite 
the interests of the family. In the latter case, the government is responsible for the maintenance 
of the minor offender in order to protect the public, and it is equitable therefore that the expense 
be borne by the government. An important factor in this distinction is that in Family Court the 
parents are, to a certain extent, participants in the proceedings, whereas in the criminal forum the 
interests of the parents are replaced by the interests of the public. Thus, being specifically 
excluded from the resolution of the criminal proceedings, the parents are equitably relieved from 
the financial obligations related thereto. Jesmer at 9-11. 
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The Orange County Family Court has directly addressed the issues of constructive 
emancipation and parental obligations to minor children who are charged with criminal conduct 
in criminal court. In Orange DSS v Clavijo, 172 Misc. 2d 87 (Fam. Ct., Orange Co. 1997), it was 
held that parents are not obligated to support a minor child between the ages of 18 and 21 who as 
a result of an arrest on felony charges, becomes the recipient of public assistance. The situation 
arose after a 19 year old minor child was arrested on burglary charges and was placed in a drug 
treatment program by the Department of Social Services upon being found eligible for public 
assistance. DSS then sought to recover the costs of the treatment from the parents under the 
authority of Social Services Law § 101-a and FCA § 413. The court denied the claim, citing Roe 
and Parker in ruling that the doctrine of constructive emancipation was applicable because, by 
his actions, the minor had placed himself beyond parental control so that he could not be 
supervised by his parents or accept guidance from them. The court noted that there was no 
showing of any derogation of a duty by the parents owed to the minor, and therefore the minor 
had no claim against the parents to cover the cost of “support” in this instance. If the minor had 
no claim, the DSS had no cause of action under SSL §§ 101-a or 102.  

  
The significance of Clavijo is readily apparent. Where a minor has clearly acted of his or 

her own volition in a manner outside the reasonable expectations of behavior deemed appropriate 
by the parents, then the minor cannot retain the right to compel the parents to “support” this 
conduct. Under the doctrine of constructive emancipation, the parents are thereby relieved of any 
financial obligations that may arise from such conduct. See also The Age of Majority and 
Emancipation, Brandes & Weidman, 211 N.Y.L.J. 3 (June 28, 1994).  

 
It should be beyond dispute that parents would not be presumed to condone or encourage 

criminal activity by a minor child if that child were in fact within the supervision and control of 
the parent. The reasoning is similar to negligent entrustment cases where there would be parental 
liability if, and only if, it can be shown that the parent knew of the dangerous activity and was in 
a position to control it. See discussion LaTorre v Genesee Mgt. 90 N.Y.2d 576 (1997). When a 
minor engages in criminal conduct in a situation where the parents have no knowledge of the 
minor’s activities, and thereby no ability to exercise control, then for purposes of parental 
liability, the minor is effectively, constructively, emancipated, and the parents are relieved of 
their support obligations under the statute.   

 
The doctrine of constructive emancipation applies to prevent enforcement of support 

obligations under FCA § 413 and further bars recovery by the state Department of Social 
Services for support obligations otherwise available under law. In light of this, the complete lack 
of jurisdictional authority aside, it would be exceedingly unjust and inequitable to permit a 
criminal court to nonetheless require parents of an emancipated minor to bear the responsibility 
of attorneys’ fees under the very same support statute. 

 
Conversely, there are young people who would choose to protect their parents from the 

anxiety that would naturally arise in such circumstances. Thus, an important consideration in this 
regard relates to the minor’s right to privacy in choosing not to notify either parent when facing 
criminal charges. As noted above, voluntary emancipation by a minor is available at the age of 
16 years. Except for the prescribed drinking age under ABC § 65 and support provisions of FCA 
§ 413, the legal age of majority is 18 years old. FCA § 119(c); Domestic Relations Law § 2; 
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CPLR § 105(j). Therefore, persons between the ages of 16 and 21 years of age, who stand before 
a court accused of a criminal offense and who are to be prosecuted as adults, are entitled to 
exercise their right to declare emancipation (in the case of the 16-17 year old) or proceed as an 
individual who has reached the age of majority without the involvement of their parents.  
Compare Bellotti v Baird, 443 U.S. 622 (1979) [to the extent that statutory provision precludes 
right of minor to demonstrate to court sufficient maturity and competence to make important 
medical decisions with treating physician without parental consultation or consent, statute is 
unconstitutional].  

 
Conclusion 

 
Any attempt by a criminal court to order a parent to make partial payment for attorney 

fees or reimburse the government for the expense of assigning counsel is unauthorized by law. 
Contemplation of parental income in an eligibility determination is irrelevant and inappropriate 
and undermines the constitutional right to counsel to which minors are entitled. 
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Defining Eligibility and Timely Access to Counsel 

 
         

These rules state key elements of eligibility guidelines.  For example, stating that counsel shall 

be provided unless the person is conclusively ineligible allows for litigants who should qualify 

for publicly funded counsel to be guaranteed this right.  When litigants reach out to us, we often 

assess if they should qualify for publicly funded counsel.  This guideline sets forth standards 

that we can use to explain to them their likelihood of obtaining counsel, and their eligibility, 

provided they are able to show the necessary documentation. 

 

By requiring timely appointment of counsel, the guidelines guarantee a litigant with an attorney 

as soon as practicable. This eliminates the wait time, and unnecessary appearances while 

counsel is obtained.  By requiring counsel at the first court appearance, the litigant is given the 

opportunity to state their case as soon as possible.  As many first appearances conclude with 

temporary orders, this allows the litigant to be heard during the first, crucial appearance. 

 

Detailing a Review of Assets To Allow a Fairer Assessment 

 

The discussion of non-liquid assets is important to note.  In the past, certain family court judges 

have refused to assign counsel to litigants who own their own home.  No discussion by the 

Court and the litigant was had regarding how the home was owned, how much was owed and 

whether they could liquidate the asset for cash, but there was a denial of assigned counsel. This 

new section makes clear that a primary residence should not be considered, unless its fair 

market is significant, and there is easily accessible equity.   

 

This paragraph needs to go further regarding property assets.  First, one cannot take out a 

mortgage to cover legal fees unless they qualify, and all the owners of a home agree to be 

bound to the new mortgage. The only way to take money from property is by a mortgage or 

home equity loan.  Both of these loans require all the owners of a home to agree, and sign the 

documents binding all owners to the new loan.  Especially in matters where the other owner is 

the adversary in the family court matter (such as in cases of domestic violence where the home 

is owned by the abusive partner and DV survivor), there will never be agreement on an 

additional mortgage.  Plus, one has to financially qualify for a mortgage, meaning their income 

has to be enough for the mortgage to be given to them.  Most clients who could do this would 

not qualify for publicly funded counsel.  Finally, even a second home has the same issues, and 

so unless it can be proven a mortgage can be obtained, it should not be considered.  

 

Other assets should be scrutinized with this detail.  A litigant with money in a joint bank 

account may not be able to access the monies, especially if the adversary in court is on the bank 

account.  Furthermore, all assets are considered marital in a divorce.  By forcing one spouse to 

take monies from a bank account, the other spouse may argue for the return of funds in a 

divorce.  Or, if the divorce has started, the automatic orders served at the beginning of every 

divorce case may preclude the spouse from accessing these funds.  The automatic orders 

preclude a spouse from taking out any funds, including bank accounts, mortgages, retirement or 

other assets, liquid or non-liquid.  All assets should be scrutinized for the ability to actually take 

the funds out, and use them for this litigation, without penalty in future litigation.  It should be 

assumed that mortgages and loans cannot be obtained unless proven otherwise.  
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Confidentiality of Documents and Support Matters 

  

It is understood that the financial documents submitted must be kept confidential, especially 

when domestic violence (which could include financial abuse) is alleged.  But, how confidential 

should these documents be kept when the gravamen of the matter is financial.  If a litigant files 

a violation petition in a support matter and seeks incarceration, the adversary is entitled to an 

assigned counsel.  Their financial information, submitted for the right to counsel, is 

discoverable in a matter, and important to prove a case.  Furthermore, if the Court reviews the 

documents, are they part of the record?  If the litigant files documents claiming facts different in 

their filing for right to counsel, how is the support magistrate to handle this?  If the support 

magistrate sees both sets of documents, can they place them in the record?  For support cases, 

both litigants should have access to the documents filed with the court for assigned counsel.  If 

there are confidentiality issues, the documents can be redacted.  As these documents are 

discoverable, they should be made available to all parties and the Court.  

 

Screening Entities 

 

Creating Screening entities who will review the documents and determine eligibility will 

remove the burden from the already burdened family court judges.  In supreme court, the need 

for screening entities may be minimal.  In a divorce, matters that would create an eligibility for 

assigned counsel are orders of protection and custody/visitation.  Because child support is also 

handled in a divorce, litigants who have custody/vitiation issues will also have child support 

issues.  Judges handling the divorce will be knowledgeable about a party’s finances as many of 

these cases will involve issues of support, which is determined by the income of the parties.  

Therefore, screening entities may not be needed in supreme court. 

 

If they are employed in family court matters, the screening entities should be not only as fast as 

possible but also should not take additional court appearances.  Court appearances on the low 

income are burdensome.  Many work hourly jobs that do not pay for time off, and have to pay 

for childcare if the children are not in school. By requiring additional time in court to screen 

documents, these litigants will be additionally burdened.  Screening should be done by 

email/mail submission of documents, using the least number of documents possible (for 

example a benefits card may be enough to show eligibility) and if a meeting must occur, it 

should be on Teams.  Litigants should not be required to appear just to determine a right to 

counsel.  

 

Screening entities should not be associated with the governments that fund the assigned 

counsel.  They should not be the gate keeper of the funds.  They should be independent, and no 

evaluation should be based on how many applicants they deny counsel too.  Frequently, we hear 

that counties are saving money by refusing to appoint counsel, or that publicly funded counsel 

dollars saved help fund general government budgets.  Publicly funded counsel should be 

available to all who are eligible, regardless of the county and the county funds.  

 

Judges and Referees should be Trained on Financials 

 

Many family court judges, and referees do not handle matters involving finances.  They are not 

familiar with reviewing income tax documents, 1099s, w-2s, mortgage statements or brokerage 

account documents.  They may not understand the differences in SSI, SSA or SSD.  Support 

magistrates work with finances daily to calculate support.  Supreme Court judges handle 
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finances in divorces.  Family Court is different.  For judges to become screeners, and for 

screening entities to be effective, they must be trained on the various financial documents, 

benefits letters and income tax returns.  They need to understand what they are reviewing so 

they may make an informed, fair judgement decisions on who obtains the right to counsel.  

 

To conclude, standardizing the guidelines for publicly funded counsel will create fairness and 

equity in the assignment of counsel.  By increasing restrictions on what assets are not to be 

used for counsel fees, there can be an assurance that litigants who need assigned counsel, will 

be able to obtain it.   

 
Respectfully submitted, 

 

 
 

Laura A. Russell, Esq. 

Citywide Director,  

Family/Domestic Violence Practice 

The Legal Aid Society 
260 East 161st Street, 8th Fl 
Bronx, New York 10451 
(646) 660-4629 
LARussell@legal-aid.org 

Justice in Every Borough.
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