NEW YORK

CITY BAR

May 8, 2019

Via Regular Mail and Email
John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver Street, 11th Floor
New York, New York 10004
Re:

Proposed Amendment to New York Court of Appeals Part 522 Rules for the
Registration of In-House Counsel

Dear Mr. McConnell:
We commend to you the attached proposal of changes to the New York Court of Appeals Part
522 Rules for the Registration of In-House Counsel.
In summary, we propose to expand the grace period for filing of an application under that
program, to clarify that there is not a residency requirement and also to permit attorneys who are
not “full time” in New York to register under the program. In order to encourage in-house
counsel who are already delinquent under the current Part 522 to register, we also propose the
announcement and provision of a cure period of 90 days in connection with announcing the
changes. Finally, we propose amendments to the foreign lawyer registration provisions of Part
522 in order to eliminate the reciprocity requirement for foreign lawyers and to permit foreign
lawyers working in-house, under certain circumstances, to apply using an affidavit.

In addition to this Association’s endorsement, we are pleased to note that the New York State
Bar Association House of Delegates approved the attached proposal at its April 13, 2019
meeting.

We look forward to helping to advance this proposal and, of course weareha
^
question ou might have. Please reach out to Wally Larson at
if you would like to discuss further .

^

to answer any
or

Respectfully,

Roger Juan Maldonado, President
New York City Bar Association

Wally Larson, Jr., Chair
Professional Responsibility Committee
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REPORT BY THE PROFESSIONAL RESPONSIBILITY COMMITTEE
PROPOSED AMENDMENT TO NEW YORK COURT OF APPEALS PART 522
RULES FOR THE REGISTRATION OF IN-HOUSE COUNSEL1

I.

SUMMARY

The Professional Responsibility Committee of the New York City Bar Association
proposes amendments to the New York Court of Appeals Part 522 (“Rules for the Registration of
In-House Counsel”) in order to expand the grace period for filing of an application, to clarify that
there is not a residency requirement and also to permit attorneys who are not “full time” in New
York to register under the program. To encourage in-house counsel who are already delinquent
under the current Part 522 to register, we also propose the announcement and provision of a cure
period of 90 days in connection with announcing the changes.2 Finally, we propose amendments
to the foreign lawyer registration provisions of Part 522 in order to eliminate the reciprocity
requirement for foreign lawyers and to permit foreign lawyers working in-house, under certain
circumstances, to apply using an affidavit.

II.

RATIONALE FOR THE PROPOSAL

We strongly support the in-house counsel registration program described in Part 522
because we believe it promotes accountability for applicants and awareness by courts. Before the
program, in-house lawyers not admitted in New York faced a kind of limbo in which it was not
clear whether their legal work, performed entirely within and for their New York employer
organizations, nonetheless could be viewed as engaging in the unauthorized practice of law in New
York. We believe that a few simple revisions could further the benefits of the program. Moreover,
we believe that amendments clarifying admission requirements for foreign lawyers working in
New York as in-house counsel will help to preserve New York’s position as the world’s
preeminent center for the practice of law and international business.

a.

Expand Grace Period from 30 to 90 Days

In-house counsel who move to the State from other jurisdictions may not learn about Part
522 until after they have begun work in New York, particularly in instances where their employers
give them short notice that they will need to relocate to New York . Moreover, satisfying the
1
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requirement for certificates of good standing from foreign jurisdictions ( where applicable) may
cause delay. For these reasons, we suggest providing more of a cushion. While leniency may be
granted to those who apply on their 31st day (a day late), those who miss this deadline may in some
cases decide simply not to apply out of the fear that applying late will result in a penalty or
discipline. We see only upside to increasing the current grace period from 30 to 90 days. New
York’s 30-day application period is the shortest in the country among jurisdictions that specify a
time period for registration of foreign in-house counsel .3
b.

Clarify that There Is No Residency Requirement

We understand, anecdotally, that some clerks who review these applications have been
reading a residence requirement into Part 522, even though there is no language supporting such a
requirement. Thus, if an applicant were to list a home address outside of New York or the tri-state
area, the applicant might not be permitted to register. We do not believe that the policy underlying
the program is furthered when a residence requirement is imposed , as it necessarily excludes
foreign lawyers working in-house in New York but who reside outside the tri -state area and thus
permits fewer foreign lawyers working in some capacity as in-house counsel in the State to register.
c.

Permit Attorneys Who Are Not Employed “Full Time” in New York to
Register under the Program

We propose amending Part 522 to permit attorneys who practice as in-house counsel in
New York on a part time basis to register under the rule. The current rule permits registration only
by attorneys who are employed as in-house counsel full time in the State. “Part- time” applicants
would include, for example, lawyers with childcare responsibilities or transitioning back into the
workforce and in-house counsel who are not employed 100% of the year in New York (or perhaps
do not know whether that will be the case) but nevertheless will be working here on a permanent
and recurring basis. We see no reason why such lawyers should not be permitted to register and
enjoy the legitimacy, accountability and safe harbor in-house counsel registration represents.

d.

Provide a One-Time Cure Period of Three Months in Connection with
Announcing the Changes

Announcement of the proposed changes would be a natural time to announce a one- time
cure period for in-house counsel who are eligible but have not yet registered under Part 522.
Encouraging such lawyers to register furthers the policy objectives of an in-house counsel
registration requirement by fostering accountability on the part of foreign in-house counsel and
awareness on the part of courts and the public. Furthermore, under this proposed amendment,
3

Six jurisdictions provide for 90-day grace periods. See AZ ST S CT r. 38( a)(4) (2017 ) ; CONNECTICUT BAR
EXAMINING COMMITTEE AUTHORIZED HOUSE COUNSEL RULE 5, effective Jan. 1, 2008:
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part-time in-house counsel would be eligible to register. A cure period will give part-time in-house
counsel already practicing in New York, but who have not yet registered , an opportunity to do so.

e.

Limit the Reciprocity Requirement to Lawyers Registered in Other U.S.
Jurisdictions

We propose limiting the reciprocity requirement in Part 522.1(b)(2) to apply only to
lawyers registered and in good standing in another jurisdiction within the United States. Of the
twenty-three (23 ) U.S. jurisdictions that permit foreign lawyers to practice as in house counsel ,
New York is the only state that requires reciprocity from foreign jurisdictions as a condition for
permitting in-house counsel to practice. New York’s reciprocity requirement makes compliance
with the Rule impossible for in house counsel from the many jurisdictions that do not permit inhouse counsel to be members of their local bars or to maintain professional licenses during their
employment as in-house counsel .4 At the same time, because membership in the local bar is not
permitted in these jurisdictions, and is not required in a number of other jurisdictions even where
it is permitted, New York lawyers may be employed as in-house counsel in many if not all of these
jurisdictions and so the goal of a reciprocity requirement (ensuring that New York lawyers will
not be precluded from working abroad) will be satisfied without imposing a formal requirement.5
Moreover, many international transactions are governed by New York law and so there is a demand
for New York lawyers outside the United States. The opposite, however, cannot be said to be true.
For example, if a Norwegian lawyer were to work as in-house counsel in New York and could
only advise on Norwegian law, that in-house counsel would likely be of little utility. By limiting
the reciprocity requirement to lawyers registered outside of New York, but inside of the United
States, Part 522 will no longer prevent admission of otherwise qualified lawyers who have come
from foreign jurisdictions to work and practice law in New York. Their emigration to serve as inhouse counsel in New York supports New York’s efforts to both maintain and promote strength
and diversity in its international business and legal practices.6

-

-
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An informal survey conducted by the Litigation Committee of the ABA Section of International Law of 70
jurisdictions on four continents concluded that in “more than 70% of the researched countries . . . in-house counsel
would not be able to obtain a certificate of good standing, because professional licenses and bar membership are
prohibited for in-house counsel.” See Report “The Regulation of In-House Counsel Across International Markets,”
March 2015. “The data also indicates that many jurisdictions impose comparable education requirements to the US
in order for a lawyer to be admitted to the practice of law, and in many instances, in particular in Europe, impose
rigorous training requirements for all lawyers.” While the ABA approach is to give the courts discretion in
determining whether to permit registration by applicants from jurisdictions that do not provide reciprocity, we believe
that a bright-line rule has the advantages of clarity and reducing the burden on the New York courts.

By way of example, Belgian lawyers working as in-house counsel cannot be active members of a Belgian bar
association, but they must register with the Instituut voor Bedrijfsjuristen (IBJ)/Institut des juristes d’enteprise (IJE )
(the “ Institute”) as in-house counsel. March 1, 2000 - Act Creating an Institute of Corporate Jurists Art. 6 § 6 (2000).
A New York lawyer is permitted to register with the Institute as in-house counsel and will receive all of the same
benefits and oversight as a Belgian member. Id . at Art. 4 § 1 (1). Similarly, a New York lawyer working in-house in
England and Wales may register as a Registered Foreign Lawyer. Such registration is not required, but registration
increases the scope of services that may be provided by such in-house lawyer. See Solicitors Regulation Authority
Handbook, Rule 3.4(b) (Scope of Practice) (2017 ).
5
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Alternatively, if there is not sufficient support to eliminate the reciprocity requirement altogether by way of
amendment to the Rule, we propose an amendment that would permit foreign in-house counsel to establish reciprocity
by affidavit in instances where their home jurisdiction has not promulgated any law or regulation that may be cited to
confirm that New York lawyers may serve as in-house attorneys in that jurisdiction.
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f.

Amend the Requirement that Foreign Lawyers Remain Active Members of the
Bar in Their Home Jurisdictions Where Laws in Those Jurisdiction Prevent
It

—

—

In a number of jurisdictions in Europe France, Italy, Sweden and Belgium, for instance
in-house counsel are not considered sufficiently independent to be members of the bar. In these
countries, lawyers who are members of the bar must suspend their bar memberships while
practicing in-house. Ultimately, if they have kept up with the various training and continuing
education requirements for bar membership in these foreign jurisdictions, in-house lawyers are
able to enter or reenter the bar as active members in good standing upon entering or returning to
private practice. Accordingly, we believe that foreign lawyers in this position should not be barred
from registration in New York. These lawyers should be equally qualified to practice in-house in
New York as lawyers who can remain active members of the bar in their home jurisdictions. We
also believe that these lawyers could be subject to effective discipline by New York should they
fail to follow the New York Rules of Professional Conduct: they could be prevented from
practicing in New York and sanctions here would no doubt impede their ability to practice as inhouse counsel in foreign countries and to be admitted or readmitted to the bar in foreign countries.
g-

Allow Foreign Lawyers Excluded by the Structure of Legal Oversight in Their
Home Jurisdictions to Apply for Admission Via Affidavit

Where qualified foreign lawyers are unable to provide assurances, certifications and/or
proof of good standing due to structural constraints within the legal systems of their home
jurisdictions, New York should provide these individuals with an alternative mechanism for
admission. We believe the best mechanism to accomplish this is to allow for admission using an
affidavit, along with supporting documentation sufficient to establish that (a) the lawyer is unable
to comply with provisions of Part 522 due to structural constraints within his home jurisdiction;
and (b) the lawyer is in good standing in the lawyer’s home jurisdiction, as required by Part 522,
or the lawyer’s bar membership has been suspended because the lawyer is working in-house, but
may be reinstated upon a showing that the lawyer has an independent legal practice. This practice
will help to ensure that foreign lawyers who, in fact, are well-qualified registration applicants are
not rejected admission.

We respectfully urge adoption of these amendments to simplify, clarify and broaden the
in-house counsel registration requirement which, in turn, will benefit foreign in-house counsel as
well as New York State’s residents and courts.

Dated: May 8, 2019

Professional Responsibility Committee
Wally Larson, Jr., Chair
wllarson@gmail.com
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Drafting Subcommittee for amended report (January 2019 )
Steven Fink, Chair
David Keyko
Philip Schaeffer
Robin Wilcox

Drafting Subcommittee for original report ( May 20181

Jai Chandrasekhar
Aegis Frumento
Glenn Jones
Richard Maltz
Ron Minkoff
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APPENDIX

Part 522 with vrovosed new language double underlined and deletions struck through ( the only
proposed changes are in § § 522.1 , 522.2 , 522.3( a ) , 522.5(a ), 522 , 7 f a ) and 522.8 )

Part 522 - Rules for the Registration of In-House Counsel
Table of Contents

§ 522.1 Registration of In-House Counsel
§ 522.2 Proof required
§ 522.3 Compliance
§ 522.4 Scope of legal services
§ 522.5 Termination of registration
§ 522.6 Subsequent admission on motion
§ 522.7 Saving Clause and Noncompliance
§ 522.8 Pro bono legal services
§ 522.1 Registration of In- House Counsel
(a) In-House Counsel defined . An in -house counsel is an attorney who is employed full time or
part time in this State by a non-governmental corporation, partnership, association, or other legal
entity, including its subsidiaries and organizational affiliates, that is not itself engaged in the
practice of law or the rendering of legal services outside such organization. An attorney is not
required to reside in New York State or an adjacent state in order to register under this Part.

(b) In its discretion, and in accordance with Section 522. Hal, the Appellate Division may register
as in-house counsel an applicant who:
(1) (i) has been admitted to practice in the highest law court in any other state or territory of
the United States or in the District of Columbia; or (ii) is a member in good standing of a
recognized legal profession in a foreign non United States jurisdiction, the members of
which are admitted to practice as lawyers or counselors at law or the equivalent and subject
to effective regulation by a duly constituted professional body or public authority where
such an authority both exists and holds in good standing compliant members employed as
in-house counsel: or ( nil where no such authority exists, or where such authority exists but
suspends the membership of members employed as in -house counsel is trained and
licensed as a lawyer in a foreign jurisdiction and eligible to join the bar of such foreign
jurisdiction, if such a bar exists, or is otherwise eligible to engage in the private practice of
law in such jurisdiction upon ceasing to be employed as in-house counsel :
,

,

(2) is currently admitted to the bar as an active member in good standing in at least one other
jurisdiction, within or outside the United States, which would similarly permit an attorney
admitted to practice in this State to register as in-house counself -and or ( 0 was admitted to
the bar in at least one other jurisdiction outside the United States and either is a current

6

active member in good standing or has a bar membership that has been suspended because
the applicant is employed as in-house counsel , but the applicant is eligible to again become
an active member in good standing upon a showing that the applicant is no longer working
as in -house counsel: or fiil is otherwise trained as a lawyer and permitted to provide legal
services in a foreign jurisdiction and eligible to join the bar of such foreign jurisdiction, if
such a bar exists, or is otherwise eligible to engage in the private practice of law in such
jurisdiction upon ceasing to be employed as in house counsel: and

-

,

(3) possesses the good moral character and general fitness requisite for a member of the bar of
this State.

§ 522.2 Proof required
An applicant under this Part shall file with the Clerk of the Appellate Division of the department
in which the applicant resides, is employed or intends to be employed as in-house counsel:
(a) ( j) a certificate of good standing from each jurisdiction in which the applicant is licensed to
practice law; or. fii! if the foreign jurisdiction in which the applicant is licensed to practice law
does not issue such certificates an affidavit along with relevant supporting documentation
confirming that the applicant is trained as a lawyer and eligible to join the bar of such foreign
jurisdiction, if such a bar exists, or is otherwise eligible to engage in the private practice of law in
such jurisdiction upon ceasing to be employed as in-house counsel:
,

,

( b) (if a letter from each such jurisdiction's grievance committee, or other body entertaining
complaints against attorneys, certifying whether charges have been filed with or by such
committee or body against the applicant, and, if so, the substance of the charges and the disposition
thereof: or. tiil if the foreign jurisdiction in which the applicant is licensed does not provide such
letters an affidavit certifying whether charges have been filed with or bv such committee or body
against the applicant and if so. the substance of the charges and the disposition thereof:
,

,

,

(c) an affidavit certifying that the applicant:
(1) performs or will perform legal services in this State solely and exclusively as provided in
section 522.4; and

(2) agrees to be subject to the disciplinary authority of this State and to comply with the New
York Rules of Professional Conduct (22 NYCRR Part 1200) and the rules governing the
conduct of attorneys in the judicial department where the attorney's registration will be
issued; and
(d ) an affidavit or affirmation signed by an officer, director, or general counsel of the applicant's
employer, on behalf of said employer, attesting that the applicant is or will be employed as an
attorney for the employer and that the nature of the employment conforms to the requirements of
Part.
this

7

(e) Documents in languages other than English shall be submitted with a certified English
translation.

§ 522.3 Compliance
An attorney registered as in-house counsel under this Part shall:
(a) ( j) remain an active member in good standing in at least one state or territory of the United
States or in the District of Columbia or a foreign jurisdiction as described in section 522.1( b)( 1);
or. ( ii ) if the attorney has never obtained such membership bv virtue of having spent the attorney' s
entire career as in-house counsel in a jurisdiction in which in-house counsel are not required or
permitted to have such membership or the attorney' s membership in a foreign jurisdiction has
been suspended because of the attorney’s employment as in-house counsel , the attorney will
remain eligible to join the bar of such foreign jurisdiction, if such a bar exists, or otherwise remain
eligible to engage in the private practice of law in such jurisdiction upon ceasing to be employed
as in-house counsel:
,

(b) promptly notify the appropriate Appellate Division department of a disposition made in a
disciplinary proceeding in another jurisdiction;

(c) register with the Office of Court Administration and comply with the appropriate biennial
registration requirements; and

(d) except as specifically limited herein, abide by all of the laws and rules that govern attorneys
admitted to the practice of law in this State.
§ 522.4 Scope of legal services

An attorney registered as in-house counsel under this Part shall:
(a) provide legal services in this State only to the single employer entity or its organizational
affiliates, including entities that control, are controlled by, or are under common control with the
employer entity, and to employees, officers and directors of such entities, but only on matters
directly related to the attorney's work for the employer entity, and to the extent consistent with the
New York Rules of Professional Conduct;
(b) not make appearances in this State before a tribunal, as that term is defined in the New York
Rules of Professional Conduct (22 NYCRR 1200.0 Rule 1.0[w]) or engage in any activity for
which pro hac vice admission would be required if engaged in by an attorney who is not admitted
to the practice of law in this State;

(c) not provide personal or individual legal services to any customers, shareholders, owners,
partners, officers, employees or agents of the identified employer; and
(d) not hold oneself out as an attorney admitted to practice in this State except on the employer's
letterhead with a limiting designation .
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§ 522.5 Termination of registration

-

(a) Registration as in house counsel under this Part shall terminate when:

(1) the attorney ceases to be an active member in another jurisdiction,- - as required-in
otherwise qualified under section 522.1(b)(2); or

or

(2) the attorney ceases to be an employee of the employer listed on the attorney's application,
provided, however, that if such attorney, within 30 days of ceasing to be such an employee,
becomes employed by another employer for which such attorney shall perform legal
services as in-house counsel, such attorney may request continued registration under this
Part by filing within said 30-day period with the appropriate Appellate Division
department an affidavit to such effect, stating the dates on which the prior employment
ceased and the new employment commenced, identifying the new employer and
reaffirming that the attorney will provide legal services in this State solely and exclusively
as permitted in section 522.4. The attorney shall also file an affidavit or affirmation of the
new employer as described in section 522.2(d) and shall file an amended statement within
said 30-day period with the Office of Court Administration.
(b) In the event that the employment of an attorney registered under this Part ceases with no
subsequent employment by a successor employer, the attorney, within 30 days thereof, shall file
with the Appellate Division department where registered a statement to such effect, stating the
date that employment ceased. Noncompliance with this provision shall result in the automatic
termination of the attorney's registration under this Part ;

(c) Noncompliance with the provisions of section 468-a of the Judiciary Law and the rules
promulgated thereunder, insofar as pertinent, shall, 30 days following the date set forth therein for
compliance, result in the termination of the attorney's rights under this Part.

§ 522.6 Subsequent admission on motion
Where a person registered under this Part subsequently seeks to obtain admission without
examination under section 520.10 of the Rules of this Court, the provision of legal services under
this Part shall not be deemed to be the practice of law for the purpose of meeting the requirements
of section 520.10(a)(2)(i).

§ 522.7 Saving Clause and Noncompliance
(a) An attorney employed as in-house counsel, as that term is defined in section 522.1(a), shall file
an application in accordance with section 522.2 within 3090 days of the later of commencement
of such employment or the effective date of this amendment:

within the period required by section 522.71al shall be deemed to be timely
whether or not the Appellate Division acts on the application within that period:

( bl An application filed
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(c) Failure to comply with the provisions of this Part shall be deemed professional misconduct,
provided, however, that the Appellate Division may upon application of the attorney grant an
extension upon good cause shown.

§ 522.8 Pro bono legal services

-

Notwithstanding the restrictions set forth in section 522.4 of this Part, an attorney registered as in
house counsel under this Part may provide pro bono legal services in this State in accordance with
New York Rules of Professional Conduct (22 NYCRR 1200.0) rule 6.1(b) and other comparable
definitions of pro bono legal services in New York under the following terms and conditions. An
attorney providing pro bono legal services under this section :

(a) shall be admitted to practice and in good standing in another state or territory of the United
States or in the District of Columbia and possess the good moral character and general fitness
requisite for a member of the bar of this State, as evidenced by the attorney's registration pursuant
to section 522.1(b) of this Part;
(b) pursuant to section 522.2(c)(2) of this Part, agrees to be subject to the disciplinary authority of
this State and to comply with the laws and rules that govern attorneys admitted to the practice of
law in this State, including the New York Rules of Professional Conduct (22 NYCRR Part 1200.0)
and the rules governing the conduct of attorneys in the judicial department where the attorney's
registration is issued;

(c) may appear, either in person or by signing pleadings, in a matter pending before a tribunal, as
that term is defined in New York Rules of Professional Conduct (22 NYCRR 1200.0) rule 1.0(w),
at the discretion of the tribunal, without being admitted pro hac vice in the matter. Prior to any
appearance before a tribunal, a registered in-house counsel must provide notice to the tribunal that
the attorney is not admitted to practice in New York but is registered as in-house counsel pursuant
to this Part. Such notice shall be in a form approved by the Appellate Division; and
(d) shall not hold oneself out as an attorney admitted to practice in this State, in compliance with
section 522.4(d ) of this Part: and
tel if registered under section 522.3talfiil. shall only provide such
the direct supervision of a duly registered New York lawyer.

pro

bono

legal

services under
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lv>\^ Corporate Counsel

By in - house counsel'

for in - house counsel .'

September 13, 2019

Jolm W. McConnell, Esq.
Coimsel
Office of Court Administration
25 Beaver Street , 11th Floor
New York , NY 10004
Via email to: rulecomments@7iycourts.gov

Re: Request for Public Comment on a Proposed Amendment to Part 522
Rules for the Registration of In-house Counsel (22 NYCRR Part 522)
Deal Mr. McConnell :
'

The Association of Corporate Coimsel (“ACC”) and its New York chapters are writing in
support of the proposed revisions to Part 522 Rules for the Registration of In-house
Coimsel (22 NYCRR Part 522). We applaud the proposed amendments that will allow
gr eater participation by part-time and non-U.S . in-house coimsel.
ACC is a global bar association with more than 45 ,000 members that promotes the
common professional and business interests of in-house coimsel who work for
corporations, associations, and other organizations. For years, ACC has worked to
remove unnecessary barriers within the United States and around the world that prevent
in-house lawyers from working where their employers need to send them. ACC’s New
York chapters represent more than 2,100 members, serve in-house coimsel from the
state’s largest and most prominent companies and non-profit organizations.

ACC strongly supports any change that advances the ability of in-house coimsel to move
freely and provide services to then corporate clients. As an international bar association,
our members recognize the importance of reducing regulatory barrier to the practice of
law across jurisdictional lines, and we have routinely supported changes that allow
foreign lawyers to register as in-house coimsel in U.S. jurisdictions. We also recognize
that New York, with its importance as a global financial and business center, is an
especially important jmisdiction when it comes to international multijurisdictional
practice. With this in mind, we support the proposed amendments to Rule 522.1 and offer
some comments on how the rules might be improved to be more inclusive of non-U.S. inhouse lawyers.

Headquarters

.

1001 G Street , NW Suite 300W
Washington. DC 20001 USA
tel -*-1202.293.4103
www.acc.com

Brussels Office
Rue de la Science 14b,
1040 Brussels, Belgium
tel + 32.488. 467.288

Charleston Office
c /o Womble Bond Dickinson
5 Exchange Street

Charleston, SC 29401
tel +1 202.285.4183

Hong Kong Office

.

Suite One and Two
23/FThe Wah Hing Building,
283 Lockhart Road, Hong Kong
tel +852 9686.5089

Melbourne Office

PO. Box 422
Collins Street West
Melbourne, VIC 8007
tel + 61.3.9248.5500
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The proposed changes to Part 522.1 and 522.2 regarding non-U.S. lawyers are
welcome, but still exclude many in-house counsel in international jurisdictions.
As an initial matter, we wholeheartedly support the changes to Part 522.1(b)(2) that
remove the reciprocity requirement for foreign lawyers. 1 The reciprocity requirement
significantly narrowed the jurisdictions from which lawyers could take advantage of
registration under Part 522. As is stated in the New York City Bar Association’s report,
of the twenty-three (23) jurisdictions that allow foreign attorneys to practice as in-house
counsel, New York is the only state which imposes a reciprocity requirement in order to
qualify for registration. Removing the reciprocity requirement is a necessary first step to
allowing in-house lawyers from jurisdictions with different systems of legal regulation or
no system of legal regulation applicable to in-house counsel to register under Part 522.
When New York first proposed amending Part 522 to allow non-U.S. lawyers to register
as in-house counsel in 2015, ACC noted in its comment letter that the rule as proposed
would exclude potential registrants from numerous jurisdictions where in-house counsel
are not required (and in some cases, not permitted) to be actively licensed members of the
local bar.2 We urged the New York Court of Appeals to adopt a more inclusive definition
of foreign lawyers so that lawyers from jurisdictions where in-house counsel are not
allowed to be admitted to the bar could practice in-house in New York. Since New York
amended Part 522 to allow registration by foreign attorneys, the ABA has also recognized
the limiting nature of requiring such foreign in-house counsel to be licensed to practice in
their home jurisdiction and updated the language in Model Rule 5.5(d) so that lawyers
who are “authorized” to provide legal advice in-house in the foreign jurisdiction are
allowed to practice in the United States.3
We are pleased that New York is now proposing to expand the categories of non-U.S.
lawyers it will allow to register as in-house counsel beyond just those who are licensed in
jurisdictions that treat in-house counsel similarly to the United States. This will allow
many in-house counsel who were previously ineligible under Part 522 to register in New
York. We applaud the New York City Bar Association for recognizing the diversity in
how foreign jurisdictions regulate (or do not regulate) in-house lawyers.
However, we note that the proposed amendments to Part 522.1 and 522.2 will still
exclude large segments of the international in-house community because it requires that
such in-house lawyers be eligible to engage in the private practice of law upon ceasing
employment as an in-house attorney. Many non-US in-house lawyers will be unable to
meet this requirement. For example, in countries such as India and France, it is common
for those who have obtained a law degree to immediately go in-house, as opposed to
having a period in private practice as is common in the United States. Those going inhouse straight from school would not have sat for the licensing exam in these
1

ACC supports the removal of the reciprocity requirement for U.S. lawyers as well, but we recognize that
issue to be outside the scope of this rule proposal.
2
ACC’s 2015 comment letter is available at: http://advocacy.acc.com/wpcontent/uploads/2015/11/NYPart522-11-09-15_final.pdf
3
The ABA House of Delegates approved this change in February 2016.
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jurisdictions because the exam is not required (and may not even be permitted) for inhouse counsel.
The proposed amendments therefore establish a rule whereby lawyers who have spent
some portion of their career in private practice would be able to qualify for registration
under Part 522, but those from the same foreign jurisdiction who have spent their entire
career in-house likely would not, unless they were willing and able to sit for their
jurisdiction’s licensing exam and complete whatever other requirements might be needed
to obtain licensure in their jurisdiction. ACC thinks it is inappropriate to treat in-house
counsel differently based on whether or not a lawyer has spent time in private practice.
ACC also submits that such a limitation on registered in-house counsel in New York is
not necessary and does not forward any meaningful regulatory objective. Because the
limited license for foreign lawyers under Part 522 is only valid for in-house practice, the
amendments would have no effect on legal services provided to the general public.4 Nor
is there risk of harm to the companies employing the foreign in-house lawyer. Companies
large enough to have foreign in-house lawyers are sophisticated consumers of legal
services. They have an on-going employment relationship with the foreign lawyer and are
able to evaluate the foreign lawyer’s competence and quality of work. Additionally, as
noted in the NYCBA’s report, lawyers practicing under part 522 are subject to effective
discipline by New York – they can be prevented from practicing in New York as a
sanction and would likely lose their employment. These deterrents are significant whether
you are eligible to be licensed in a foreign jurisdiction or not.
Finally, we note that the ABA Model Rule 5.5 has a broader formulation for non-U.S.
lawyers who may practice as in-house counsel – model Rule 5.5(d), which applies to inhouse practice, authorizes a lawyer admitted to practice in a foreign jurisdiction or “a
person otherwise lawfully practicing as an in-house counsel under the laws of a foreign
jurisdiction.” This formulation would rectify the problem of discriminating between inhouse counsel with different career paths as described above.
The other proposed changes to Part 522 will help New York’s in-house community
by accommodating their flexible work arrangements
The New York City Bar Association proposes a number of changes that overall have the
affect of making New York’s registration rule easier to comply with. ACC supports the
extension of the grace period to register from 30 days to 90 days. This is a proposal that
will assist in-house counsel newly employed in New York to better comply with the
registration requirements. We also support the proposed one-time cure period and will
publicize it to our members if it goes into effect.

We do support the provisions allowing the foreign lawyers to provide pro bono services under
supervision from a New York licensed lawyer. This is an appropriate balancing of encouraging pro
bono and protecting the public interest where the lawyer providing pro bono services is not actively
licensed in a U.S. jurisdiction.
4
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The removal of the requirement that Part 522 registration be limited to full-time
employment is especially welcome. Allowing in-house counsel who are not located in the
state full time to register better recognizes the mobile nature of in-house practice.

*

* *

Registration rules benefit both the business and the legal communities, and we are
pleased to see New York propose changes to its rules as the understanding of foreign inhouse counsel continues to evolve. While we would prefer to see a rule that in no way
distinguishes between foreign in-house counsel who are eligible to participate in private
practice and those who are not, the proposed amendments make headway in addressing
the issues presented by the variety of international approaches to the regulation of inhouse counsel. Should the New York City Bar Association, the New York State Bar
Association, or the New York Court of Appeals be interested in further reducing the
barriers for foreign in-house counsel in New York, we stand ready to assist.

Sincerely,

U.

C l OiKCu

Susanna McDonald
Vice President and Chief Legal Officer
Association of Corporate Counsel
Mary Blatch
Associate General Counsel and Senior Director of Advocacy
Association of Corporate Counsel
Ashley Miller
President
ACC New York City Chapter
Hoyt Webb
President
Westchester/Southern Connecticut Chapter
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Chair
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John J. Conroy, Jr.
Baker McKenzie

Gregory B. Jordan
The PNC Financial Services Group, Inc.

Regina M. Pisa
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September 13, 2019
John W. McConnell, Esq.
Counsel
Office of Court Administration
25 Beaver Street, 11th Fl.
New York, NY 10004
rulecomments@nycourts.gov
Sent via email

Goodwin Procter

Laura Stein
The Clorox Company

David Williams

Re: Proposed Amendment to Part 522 Rules for the Registration of In-House
Counsel (22 NYCRR Part 522)

Deloitte Services LP

Eve L. Runyon
Ex Officio
Pro Bono Institute
President & CEO

Dear Mr. McConnell:
Pro Bono Institute (PBI) welcomes the opportunity to provide feedback to the
Administrative Board of the Courts on the proposed amendment to the rules
governing pro bono by registered in-house counsel (RIHC). PBI is a national
nonprofit organization mandated to explore and identify new approaches to
and resources for the provision of legal services to the poor, disadvantaged,
and other individuals or groups unable to secure legal assistance to address
critical problems. We do so by supporting, enhancing, and transforming the
pro bono efforts of major law firms, in-house corporate legal departments, and
public interest organizations in the U.S. and around the world.
Through its Corporate Pro Bono project, PBI has provided services and
developed resources to expand pro bono by more than 1,000 legal departments
and dozens of Association of Corporate Counsel chapters since 2000. During
this time, in-house counsel have increasingly provided vital pro bono services
that include full representation, brief legal advice, research and more. PBI has
also worked with partners in many jurisdictions, including New York, to
amend multijurisdictional practice rules to permit in-house attorneys to deliver
pro bono legal services.

1001 G Street, NW
Suite 305 West
Washington, DC 20001
www.probonoinst.org
202.729.6699

PBI applauds the effort of the Administrative Board to expand the
authorization to do pro bono to foreign lawyers under certain conditions, as
proposed in the amendment to Section 522.8, Pro bono legal services.
However, PBI urges the Administrative Board to revise the proposed
language, which is confusing as drafted.
Currently, Section 522.8 permits RIHC who are admitted to practice and in
good standing in a state or territory of the United States or in the District of
Columbia to deliver pro bono legal services. Proposed subsection 522.8(e)
extends this authorization to foreign lawyers “if registered under section

PBI
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522.3(a)(ii),” and such services are provided “under the direct supervision of a duly registered New
York lawyer.”
This proposed amendment is unclear, for two reasons. First, because all of 522.8’s subsections are
connected by the word “and,” a plain language reading of 522.8 suggests that “[a]n attorney
providing pro bono legal services under this section” must satisfy the requirements set forth in (a),
(b), (c), (d), and (e). However, an attorney covered by subsection (e), who is a foreign attorney
registered under section 522.3(a)(ii), could never satisfy subsection (a), which requires that the
attorney be admitted to practice in a United States jurisdiction. Second, proposed subsection (e)
applies to foreign lawyers registered under 522.3(a)(ii), but the rule omits any mention of foreign
lawyers registered under 522.3(a)(i). Thus, it is unclear whether a foreign lawyer registered under
522.3(a)(i) can deliver pro bono legal services in any circumstances.
PBI suggests that the amendment be rewritten such that the proposed provision concerning foreign
attorney RIHC would not appear as a subsection of the rule, as follows (the proposed amendment is
underlined):
§ 522.8 Pro bono legal services
Notwithstanding the restrictions set forth in section 522.4 of this Part, an attorney registered as inhouse counsel under this Part may provide pro bono legal services in this State in accordance with
New York Rules of Professional Conduct (22 NYCRR 1200.0) rule 6.1(b) and other comparable
definitions of pro bono legal services in New York under the following terms and conditions. An
attorney providing pro bono legal services under this section:
(a) shall be admitted to practice and in good standing in another state or territory of the United States
or in the District of Columbia and possess the good moral character and general fitness requisite for
a member of the bar of this State, as evidenced by the attorney's registration pursuant to section
522.1(b) of this Part;
(b) pursuant to section 522.2(c)(2) of this Part, agrees to be subject to the disciplinary authority of
this State and to comply with the laws and rules that govern attorneys admitted to the practice of law
in this State, including the New York Rules of Professional Conduct (22 NYCRR Part 1200.0) and
the rules governing the conduct of attorneys in the judicial department where the attorney's
registration is issued;
(c) may appear, either in person or by signing pleadings, in a matter pending before a tribunal, as
that term is defined in New York Rules of Professional Conduct (22 NYCRR 1200.0) rule 1.0(w), at
the discretion of the tribunal, without being admitted pro hac vice in the matter. Prior to any
appearance before a tribunal, a registered in-house counsel must provide notice to the tribunal that
the attorney is not admitted to practice in New York but is registered as in-house counsel pursuant to
this Part. Such notice shall be in a form approved by the Appellate Division; and
(d) shall not hold oneself out as an attorney admitted to practice in this State, in compliance with
section 522.4(d) of this Part.
www.probonoinst.org
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If the attorney is a foreign attorney registered under section 522.3(a)(i) or 522.3(a)(ii), the attorney
shall only provide pro bono legal services under the direct supervision of a duly registered New
York lawyer, in accordance with section 522.8(b)-(d).
This proposal provides a pathway for registered in-house counsel who are foreign attorneys to assist
persons of limited means to access free legal services, subject to supervision. There is a severe gap
between the need for legal services by low-income Americans and the availability of legal help.
According to the Legal Services Corporation’s 2017 Justice Gap Report, “86% of the civil legal
problems reported by low-income Americans in the past year received inadequate or no legal help.”1
The proposed rules would increase the availability of pro bono legal assistance by paving the way
for attorneys to volunteer who have hitherto not been able to contribute.
We appreciate your consideration of our comments on the proposed rules governing pro bono by
foreign RIHC. Please let us know if you have any questions or if you would like to discuss our
recommendations.

Sincerely,

Eve Runyon,
President and CEO, Pro Bono Institute

1

https://www.lsc.gov/sites/default/files/images/TheJusticeGap-ExecutiveSummary.pdf

www.probonoinst.org

Exh. B-008

Misiewicz, Michael < michael.misiewicz@jpmchase.com >
Tuesday, September 3, 2019 10:28 AM
rulecomments
Comment on Proposed Amendment to Part 522 Rules of the Registration of In- House Counsel (22
NYCRR Part 522)

From:
Sent:
To:

Subject:

Categories:

Dark

Good Day,
I am Professional Responsibility Counsel for the Legal department of JPMorgan Chase & Co. I am writing to express
JPMorgan Chase' s support for the proposed amendment to the Part 522 Rules for the registration of in-house counsel
outlined in the Memorandum released by John W . McConnell on June 17, 2019.
JPMorgan Chase & Co . has a significant legal presence in New York state, employing over 600 legal professionals, the
majority being in-house counsel. Our department has greatly benefited from the flexibility we are afforded by the Part
522 Rules to hire qualified counsel licensed outside of New York . Most recently, we have been particularly pleased with
the operationalizing of the registration process for counsel licensed in certain jurisdictions outside the United States.

We agree with the New York City Bar, however, that certain revisions to the program could significantly increase its
benefits to legal employers in New York state and we are hopeful that said amendment will be incorporated into the
Part 522 Rules in the near future.
I am happy to discuss further at your convenience .
Best regards,
Michael S. Misiewicz

.

Michael S Misiewicz | Vice President and Assistant General Counsel | Professional Responsibility | Office of the General Counsel |
JPMorgan Chase | 4 New York Plaza, 8th Floor, New York, NY 10004 | T: +1 212 623 5409 | F: +1 917 849 4025 |
Michael. misiewicz@ iDmchase.com | ipmoraanchase.com

This message is confidential and subject to terms at:https://www . jpmorgan.com / emaildisclaimer including on
confidential, privileged or legal entity information, viruses and monitoring of electronic messages. If you are not the
intended recipient, please delete this message and notify the sender immediately. Any unauthorized use is strictly
prohibited.
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