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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. MARY V. ROSADO PART 33M
Justica
"""""""" X INDEX NO. 552908/2020
STRUCTURE TONE, INC., MOTION DATE 1213202023
Plaintiff,
MOTION SEQ. NO. 1

_‘uf_

MERCHANTS PREFERRED INSURANCE CO.,
NAVIGATORS INSURANCE CO., GLD REPUBLIC
INSURANGE COMPANY CATLIN SPECIALTY

INSURAMGE COMPANY SCOTTSDALE INSURANCE DECISION + ORDER ON
COMPANY TRAVELERS PROPERTY CASUALTY MOCTICON
COMPANY OF AMERICA, GREENWICH INSURANCE
COMPANY
Defandant.
----- X

The following e-filed docurments, listed by NYSCEF document number (Motion 001) 38, 40, 41, 42, 43,
44 45 46,47 48 48, 50, 51, 52, 53, 54, 56, 57, 58 59, 60, 61, 62, 63, 64, €5, 66. 67, 68,69, 70, 71, 72,
73,7475 76, 77, 7B 79, B0, 81, 82 8384, 85 88, 87, 88 83, 90, 91, 52

were read on this maotion toffor SUMMARY JUDGMENT (AFTER JOINDER)

Upon the foregoing documents. and after oral argument, which took place on October 3,
2023, with Thomas Dillon, FEsq. appeaning lor Plaintiff Steucture Tone, Inc. ("Plainnlf™), 1. Paul
Howansky, Esq. appearing for Defendant Merchants Preferred Insurance Co. ("Merchants™), Kate
Maguirc lTedrick, [sq. appearing for Delendant (d Republic Insurance Company ("0ld
Republic™), and Ann (dclson, Esq. appearing for Defendant Scotisdale Insurance Company, Ine.
(" Scottzdale™), Defendant Old Republic’s motion for summary judgment dismissing all claims and
cross-claims against it is denied.

Defendant Scottsdale's cross-motion for summary judgment in lavor of Scottsdale and

against Old Republic, dismissing Old Republic's cross-claims against i, is granted.
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I. Background

Tn this declaratory judgment and breach of contract action, Plaintifl, as general contractor for
a project (the "Project™ located al 250 West 55th Street, New York, New Yotk (the "Premises™,
seeks a declaration of insurance coverage under multiple insurance policies in conncction with an
underlying personal injury action cniitled Scot Cackett v (ladden Properties, LLC, Supreme Court,
New York County. bearing Index Number 157267/2014 {the "Underlying Action™) (INYSCEF Doc.
403,

The owner of the Premises is (Gladden Properties, 1LILC (" (Gladden"); the managing agent is
Boston Properties, LLC {"Boston Properties") and the tenant is Kave Scholer, LLP. ("Scholer")
(cotlectively with Plaintfi, the "Project Defendants™) (NYSCEF Doc. 539 at § 7). Scholer hired
Plamtill to bulld oul their leased space (7 at % 7). Plantifi” hired Interstate Drywall, Corp.
{"Interstate") o mstall wall panzls, door lrames and doors and Port Morris Tile & Marble Corp.
("Port Morris™) to perform uling work (fd at | 7).

On Junc 18, 2014, Scott Cackett {"Cackett"), an employee of Port Morris and the plaintitf in
the Underlyving Achion, was injurcd in the course ol his cmplﬁyment at the Project when he was
struck by a falling door (NYSCEF Doc. 40 at 7). By Agreement dated February 19, 2020, the
Underlying Action was settled hetween Cackett and Gladden, Boston Properties, Plaintiff, Kave
Scholer, and Interstale and the claims against Inlerstate were discontinued with prejudice INYSCEE
Doc. 68}

In this motion sequence 1, Old Republic moves for summary judgiment claimung that the
general liability insurance policy issued by Old Republic (o Port Morris does not alford additional

nsured coverage to Plaintift and that all claims asserted for coverage under the Old Republic policy
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should be dismissed. Defendant Sconsdale cross-moves for summary judgment secking dismissal of
(Md Republic’s cross-claims for contribution asserted against it (NYSCEF Doc. 78).

Previously, a third-party action by Gladden, Beston Propertics and Plainilf was brought
against Port Merris in the Underlying Action lor contractual indemnification and common law
neglipence and the parties moved for summary judgment. 1n a decision of Justice Carol R. Edmcad
entered January 8, 20149, the Court granted Port Morris' motion for summary judgment {inding that
the employee's accident did not arisc out of Port Morris' work, and dismissed the Projeet
Defendants’ claims for contractual indemnification against Port Morris (NYSCEF Doc. 473

Lpon appeal, the Appellate Division, First Department wnanimously modified, on the law
the lower court's decision and reinstated Project Delendants' contractual indemmilication clam
against Port Morris (INYSCET Doc. 48},

Subsequently, on July 6, 2020, Plainuft sceved the summons and complaint in this action,
secking both delense and indemnity in the underlying action under multiple policies of insurance,
including the policy issued to Port Mosris by Old Repubhc.

II, Discussion
A, Sandard

{CPLR §3212 provides that a motion for summary judpment shall be granted if, upon all
the papers and prool submitted, the cause ol aciion or delense shall be established sulficiently o
warrant the court, as a matter of law, to dircct judoment in favor of any party (CPLR §3212[b]).
The proponent of a summary judement motion must make a prime focie showing of entitlement to
judgment as a matter of law, tendering sufficient cvidence to eliminate any material issucs of fact
from the case (Winegrad v New York Univ. Med Ctr., 64 NY2d 851, 853 |[1985|; Alvarez v

Prospect flosp. 68 NY2d 320, 324 [1986]). Failure to make a prima facie showing requires a
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denial of the metion, regardless of the sufficiency of the opposing papers (f.) The moving parly's
"burden is a heavy one" and the "facts musi be viewed in the light most favorable to the non-
maving party” {facebyen v New York Ciry Health and fHosps. Corp., 22 NY3d 824, 833 [2014]).
{nc¢e this showing is made, the burden shifts to the opposing party o produce evidentiary proof,
in admissible form, sufficient (o establish the existence of matcrial 1ssucs of fact which require a
trial of the action” (Afvarez at 324; Zuckerman v City of New York, 49 NY2d 557, 562 [1980];
Vega v Restani Const. Corp., 1B NY3d 499, 503 |2012]). Sununary judgrment 15 a drastic remedy
and should not be granted where there is any doubt as 10 the existence of g (riable issue of fact
{Rotuba fxtruders, fne. v Ceppos, 46 NY2d 223, 231 [1978]).

3. Old Republie’s Motion {or Summary Judgment s Tenied

In Plamntiff’s insurance/indemnity agrecmment with Port Morris, Port Morris agreed o
indemnify and hold harmless Plaintifl from all elaims arising in whole or in part from the acts or
omissions, breach or default of Port Maorris or its employces in connection with the performance
of any work by or for Port Moms (NYSCEF Doc. 70),

In support of its motion, Defendant Old Republic asserts that in order for Plaintiff to be
cotitled to coverage as an additional insured under the commercial general lability policy issued
by Old Republic to Poert Morris, the injury must have been caused, in whole or in part, by the acts
or omissions of the named insured (here, Port Moms) citing Burlingion My, Co. v NVC Te. Auth.,
(2ONYII 313 [2017]).

Old Republic turther asscrts that its policy docs not provide coverage for an additional
insured for injurics that merely "artse” oot of Port Momis' acts or oomissions (INYSCEF Doc. 40 at

" 19),
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Old Republic's rehance on Burfingion 1s misplaced. Burlington concerned an additional-
insured endorsement that, like (1d Republic's policy here, provided coverage for accidents
“vawsed, in whole or in part, by the acts or omissions of the named insured™ (/¢ al 317} (emphasis
added). There. the Court of Appeals held that "caused, in wholc or in part." as used in the
cndorsement, requires the wsured to be the proximate causc of the injury giving risc to hability
{Buriington, at 324). The Burlingion Court distinguished the “caused by" language of the
additional insured endorsement Irom the "anising oul ol * language of the indemnity provision
here.

01d Republic argues thal sinee the negligence causes ol action asserled against Port Moms
were dismissed in the Underlying Action, and the lirst Department found that there was no
evidence that Porl Morris was negligent, Old Republic is cntitled to dismissal of this action sceking
defense and indemnification {Cackerr v Gladdern Properties, LEC, 183 AD3d 419, 422 | Ist Dept
20201} Oid Republic argucs further that where an underlving action has determined that the named
insured/emplover was not negligent, there can be no finding of additional insured coverage for
other partics under the policy, ciling Live Nutinn Live Nation Mkiy., Inc. v Grreenwich Ins. Co,
188 AD3d 422 [1s1 Dept 2026]).

Both Merchants' and Plaintiff oppose Old Republic's motion contending that neither the
lower court decision nor the Appeilate Division decision, which reversed the lower court and

reinstated Port Morris as a party 1o the underlying action, are dispositive. Merchanis asserts that

Ui Republic argues that Merchants has no standing 1o oppase Old Republic's mation for summary judgment
because Merchants did nat crass-claim against Gld Fepublicin its arswer to the camplaint, relying an Augustine v
Hafcyon Constr. Corp., 71 Misc. 3d 715 (Branx Cty, 2021). In Augustine, unlike here, neither the mavant's co-
defendant nor 1he glaintiff opposed the motion, and the co-defendant’s argurments wore considered "nething
rcre than speculat on and conjecture.
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the lower court did nol consider proxamate causation or negligenee in resolving the common law
indeninification/contribution claims against Port Morris (NYSCEF Doc. 58 at ' 23,

Merchams further asserts that Oid Republic cannot rely on the Appellate Division's finding
that there was "no evidence that any negligence on Port Momis' parl contribuled to plaintiff's
accident” because negligence was not a factor in determining the contractual indemmnification clam
apainst Porl Morris (Caefert at 4223 The facts were different in Live Nation, upon which Old
Republic rciics_, where there was an actual, express determination in the underlying action that
neither the named insured nor those acting on i behalf, caused, m whole or in part, plaintiff's
badily injurics.

As Merchanls and PlainuIT arguc, it is well settled that the language of the indemnity clause
at issuc does ot require a finding of negligence in order Lo be tnggered.  Rather, the indemnity
clause obligates Port Maorris to indemnity the additional insured for claims "ansing in whole orin
part... from the acts, omissions, breach or delault of [Port Morris] . . . in connection with the
performance of any worle by or for [Port Morris]" (Cackett at 421-22) (NYSCEF Doc. 70},

TFurther, a "contractual indemmificalion clause may shift liability from an owner or
contractor lo an employver even where the emplover was not negligemt,” although the exient of the
indemnification will depend on the extent to which the Project Defendants' negligence is found 1o
have pmximatcl}f causcd the accidemt" (Cackefr. at 422). Clearly, the named insured's
indemnification obligations are both broader and scparate and distinet from the insurer's duiy to
defend and to indemnify an additional insured (WDF Inc. v Harleysville Ins. Co. of NY, 193 AD3d
667 [1st Dept 202171,

Both Merchants and Plaintif arpue that there are 1ssues of Lact as to whether the injury was

causcd, in whole or in part, by acts or omissions of Port Moms or those acung on Port Morris'
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behall. Among these issues are that Port Momis had overall responsibility for the safety of its
employees, and both Cackett and Port Morris had prior notice of unsatisfactory working conditions
and of the dark condition of the room that Cackett entered in performing his work. Accordinghy,
the opposition contends, Cackett's comparative neglipenee 18 a guestion of fact that can only be
decided by a jury at trial.

The Court agrees that Merchants and Plaintiff have raised sulficienl matenial questions of
fact whether the negligence of Port Moms or its employces contributed in whole or in part (o the
cmployee's injury which mandate denial of Old Republic’s motion for summary judgment
{(Tamhane v Citibank, N A, 6] ADD3d 371, 572 | 1sl Dept 20097]).

(.. Scottsdale’s Cross-Motion Sceking Dismissal ol Qld Republic’s Crass-Claims 1s
Granted

Scoltsdale cross-moves to dismiss Old Republic's cross-claims which alleged "in the event
fit was] held liable 10 provide coverage for {Plaintiff] in respect of the claims asserted in the
Underlying Action, [it was] entitled 10": (1) "a declaration as to the application of all other relevant
insurer's avaitable coverage and pursuant to the coinsurance or 'Other Insuranec' clauses contained
in the respective insurance policies of other insurers|; P and (2) "an allocation of all costs of defensc
and indemmity in accordance with such "Other Insurance' elauses.”

Scottsdale asserts thal since the commencement of the instant action, Plaimtiff has
discontinued with prejudice its claims against Interstate in the Underlying Action and, on January
5. 2023, voluntarily discontinued its claims against Scottsdale in the present action (NYSCLF
Docs. 37,79, 87, 91}, and therefore, the only remaining claims against it are Old Republic's cross-
claims for contribution (NYSCTF Doc. 91).

According to Scottsdale, Old Republic issued a primary general liability policy to Port

Morris and Scottsdale issued a commercial excess liability policy to Interstate, which was excess
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to the primary policy 1ssued to Interstate by Catlin (NYSCEF Doc. 91} Scottsdale argucs that. in
ight of the discontinued action against it, Plaintiff is neither asserting that it is an additional insured
under the Scottsdale excess policy nor that Scottsdale 15 required to defend and to indemmily
Plaintiff in the Underlying Action upon exhaustion of the Catlin primary policy issucd to Interstate
{NYSCLI Doc. 91 at 11} Scousdale lurther assens that Plaintif has discominued its claims
against Scoltsdale's insured (Interstate) and therefore, Old Republic's cross-claims for contribution
against Scotisdale are rendered moot (NYSCEF Doc. 91 a H).

The Court of Appeals has held that where multiple policies cover the same risk, insurers
may cover Lhe risk at different tevels and hmit their contmbution obbigation by virlue of their "other
insurance clause” {(Stare Farm Fire and Cas. Co. v LiMawro, 03 NY2d 369, 378 [1985]). Moreover,
where several policics cover the same risk and cach provides the same level of coverage, it is
necessary to compare their "other insurance” clauses (o determine priotity of coverage (Sport Ruck
Intl Inc. v American Cax. Co. of Reading, Pa., 653 AL3d 12, 18 [1st Dept 200%]. Scottsdale argues
that insofar as Old Republic issued a primary general hability policy o Port Morris and Scottsdale
issued a commetcial excess policy to Interstate, they insure different contractors lor dullerent nisks
(NYSCEF Doc. 81 at 12).

'The Scetisdale excess policy contains the following "Other Tnsurance” clause:  "This
Insurance is excess over, and shall not contribute with any of the other insurance, whether primary,
cxcess, contingent or on any other basis" (NYSCEF Doc. 91}, Thus, by ils own terms, the
Scoltsdale excess policy "negated any inlention 1o comribute with other policies” (State Farm Five

and Cas. Co, ar 3773,
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The Court inds that Scottsdale has made a prima facie showing that Plantift discontinued
11 claims against both Seottsdale and Scoltsdale's insured (Interstate), and that therefore, (Old
REepublic's cross-claims for contribution against Scotisdale are rendered mool.

Accordingly, it is hereby,

ORDERED ihat Defendant Old Republic Insurasgee Company's motion for an order for
summary judgment and dismissing all claims and cross-claims apainst it, i1s denied; and 1t is [unther

ORDERED Defendant Scottsdale Tnsurance Company. Ine's cross-motion for summary
judgment sccking dismissal of Old Republic Insurance Company's cross-claims against il, is granted;
and it is further

ORDERED that within len days ol entry, counsel for Defendant Old Republic Insurance
Company shall serve a copy of this Brecision and Order with notice of entry on all parties to this
action; and it is further

ORDERED that the Clerk of the Court is direcied to enter judgment accordingly.

‘This constitutes the Decision and Order of the court.

_l‘
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