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SUPREME COlJK 1 - STA‘IT Of: NEW YORK 
I.A.S. PART XX YVI SUFFOLK COUNTY 

Plai nti ft.. 

INIIEX NO.: 18401/2008 
C‘AI,ENI>4R NO.: 200902359CO 
MO’TION DATLJ: 5/13/2010 
MOTION NO.: 004 MD 

005 MD 

PLAINTIFF’S ATTORNEY: 
AGOVINO & ASSEI,TA, LLP 
170 Old Country Road, Suite 608 
Mincola. New York 11501 

DEFENDANTS’ ATTORNEY: 
C‘IARELLI & DEMPSEY 
737 Roanoke Avenue 
Rivcrhead, New York 1 190 1 

ORDERED that this motion (004) b y  the pI2intilX I’osillico Environmental. Inc. et al. 
pursuant to CPLK 321 2 for an order grantiii ; suiiiiiiary judgment on the issue of liability in favor 
of’plaiiitiffon its lirst, thi  ad. fourth, and filili. and si q t l i  causes of’ action, dismissing Hydraulitall. 
Inc.‘s aftirinative defense.; and counterclaiir s is deli ed; and i t  is further 

ORDERED that this cross-motion ( 0 0 5 )  b y  the defendant, Joseph IEdgar, pursuant to 
( ’ P I , R  3212 [or an order $,ranting partial sill-imary judgnicnt in his favor dismissing all six causes 
of  action set forth in  the Flaintiff’s complaii t as asscrted against him is denied. 

I he coinplaint o f  his action wts for h tha t  the plaintiff. Posillico Eiivirontnental, Inc. 
(Posillico), as contractor, entered into a coli ract nit i thc Suffolk County Department of Public 
U’orks (SCIIPW), as  owr er, wherein Posi Ilico was 1 0  provide certain labor, materials, equipment 
and s en  ices for a construction project, SCI: I’W C‘Pi200.~38-Maintciiance Dredging at 
Nisscquogue Kiver. O n  [kcember 14, 300;. 1 Iydraiilitall entered into a subcontract agreement 
(Yisscquoguc subcoiitracl ) with the plaintifl 
iiiatcrials. equipment and services relating ti) Ii! draulic dredging work at the Nissequogue project. 
J’osillico alleges in its tir: t cause of action tliat 1 Iydi aulitall breached tlie Nissequogue subcontract 
by failing and reliisiiig to complete its woiL m d  to timelq and properly perform its obligations 
under and in accordance with tlic terms o f  s lid subc )ntr‘ict and abandoned the Nissequogue 
project. I’osillico asserts as  a second caiisl: , t ‘ x t i o i i  that due to tlydraulitall’s failure lo supply 
tlie necessary cquipnient. Posillico rented :c rtain cq.iipment to I lydraulitall to use in connection 
u i t h  thc Nissequogue project for wliich 1 1  y c  I-aditall ‘igrccd to pal plaintiff fair rental value i-x 
\iicIi cquipmcnt and that I Iydi-aulitall breaL1 cd thc r:iitCil agreement by failing and refusing to  
make payments. In the third cause of actio1 sounding i n  con\ ersion. Posillico alleges that upon 
:ibandoning the Nissequo ;ue project. Flyd~atilitall \I rongfully removed ILorn the site ccrtaln 
ecluiymciit owned by Pos Ilico. In the fourtl cause of action I’osillico assets that Hart Petroleum 

Iicrebl Hydraulitall agreed to provide certain 
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dssigned to Posillico all it; rights. title and iiiterest in  and to any claims that it may have against 
I Iydraulitall in  connectior with the Nisscquogue project as i t  is subrogated to I k t  Petroleum’s 
right and remedies as beneficiary oi’the t i  funds rxeived by I Iydraulitall for payments by 
Posillico for goods and/or materials supplietl to 1 lydraulitall. pursuant to Lien Law $77( 1 ) .  In the 
lilih cause of  action, Posillico alleges that 1 lydraulit~ill. i n  violation of Lien Law $77. made 
unauthorized. illegal. unji stified and iiiiproj er payireiits aiid diversions of the trust funds a id  
‘ippIied them for purposes other than payii- g for labor, materials, equipment and services iiiriiished 
in conncction with the Ni:;sequogue project. As a si rtli cause of action the plaintiff alleges that 
I lydraulitall breached the subcontract cnte -e3 into u ith I’osillico for a construction project known 
as Dredging of Patchoguc River (I’atchogue project) and breached that subcontract by virtue of 
I’iiiling and refusing to coinplete its worh ant1 to timc 1y and properly perform its obligations under 
the subcontract and abandoned thc Patcliogi c project 

In the answer. the i‘ollowiiig affirmative defenses havc been raised: a iirst affirinative 
defense f‘or railure to state a cause of actioii: a second aflirniative defense that the plaintiff is 
precluded from recovery ior failure to coinp y with one or more conditions of the contract 
between the plaintiff and defendant; plaintif. engaged in conduct constituting a waiver of its rights 
under the contract cxcusirig the defendant fr ,in fiirtkler performance; a fourth cause of action in 
that the ainouiit sought to be recovered is barred i n  whole or in part by the amount owing from 
plaintiff to defendant; a fifth affirmative def :rise states plaintiff failed to take appropriate steps to 
avoid and/or mitigate damages; and the si> t l i  at‘firmative defense asserts the plaintiff is barred by 
thc doctrines of equitable estoppel and unc It an hands. 

In the answer. the defendant has assc rted a iirst counterclaim against the plaintiff claiiiiing 
that Ijydraulitall. Inc. performed all the tern- s and conditions of the Nissequogue project contract. 
and that although demanded by Hydraulitall the pla ntii‘l‘ has failed and neglected to perform its 
material obligations. A second counterclaini asserts that I-Iydraulitall, Inc. performed all the tcrms 
and conditions of the Patchogue prqject con ract. and that although demanded by f Iydraulitall. the 
plaintiff has failed aiid neglected to perform its material obligations. ‘The third counterclaim 
asserts, inter alia, that altk ough the plaintif’f’ knew th i t  the defendant was obligated under the 
contract to perform dredging services Ihr K c  yspan C orporate Scrvices, L1,C from May 15. 2008 
unt i l  .Tuiic 1 .  2008, the plaintiff’causcd a 1110 ion t o  bc filcd for seizuic of certain cq~iipiiicnt and 
misreprcseiitcd that the ec uipment mas con\ erted bq the ciefendant. that a temporary restraining 
order \\as issued prohibiting the defendant f .om usiiig the equipment in the performance of its 
obligations to Keyspan, that a lien was filed on .lunc 4. 2008 against the Keyspan properties 
resulting in  the defendant being unable to I:( niplctc t s  dredging contract. A fourth counterclaim 
asserts that the plaintiff irterfered with thc c eikndant’s dredging contract with Keyspan. 

In motion (004). Posillico seeLs sunimar! jiitfgiiiciit on liability against Hydraulitall on the 
si\ causes of’ actions asserted i n  the complaint and dismissal of’ I Iydraulitall‘s afiirniati\~e del;-nses 
;in d c o LI 11 t c rc I aim s . 

In cross-motion (CO5 the deikiidaiit .loscph I-dgai. scehs partial siuiiniary ludgment in his 
f i l l  o r  dismissing the coniplaint in its entircbt; as asserted against him as an individual defendant. 

I he proponent of 1 summary judgrnt nt motion miist make a prima facie showing of 
cntitlcment to judgment as a matter of law, tendering sufficient evidence to eliminate any material 
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issues offact  from the ca5e. Io grant suiiirar> judgineiit it must clearly appear that no material 
and triable issue of fact is presented (,CiIlimi I 1’ 7’11 eiitieth ( ’e~i / i i i y -Fov  Film C’nrporwtion. 3 NY2d 
395, 165 NYS2d 498 [1957]). The movart ias the initial burden of proving entitlement to 
siunniary judgnient (M’inegrcrd 1’ AI Y I/ hZe~i‘icu/ ( ’ ~ “ 1 1 ~ ~ 1 .  64 NY2d 851. 487 NYS2d 316 119851). 
Failure to make such a sht3wing requires d,-i i i a l  of tl-e motion. regardless of the sufficiency ol’the 
opposing papers (Wineg/m/  17 AI. 1’ CJ ,\4ec//c.~i/ ’cJ/?/er.7 s z i p ~ i ) .  Once such proof has been offered, 
the burden then shifts to t i e  opposing partv. wlio, i n  ordcr to defeat tlie motion for summary 
ludgmcnt, must proffer e\ idence in admissi1)le Ihrm ..and must “show facts sufficient to require a 
trial ofany issue offact” (CP1,R 3212[b]; L ickcriiion 1’ ( ’ i / j~o f !Vc31~  I’ork. 49 NY2d 557, 427 
NYS2d 595 Ll98Ol). ‘flie opposing party in 1st present l x t s  sufficient to require a trial of any 
issue of fact by producing evidentiary proof in  admi isible form (,Joseph P Duy Realtj Corp 1) 

, I ~ I ‘ O S ~ M  P I ~ S  . 148 AI); d 499, 538 NYS2 1 843 [ 2’ld Dept 19791) and must assemble, lay bare 
and reveal his proof in order to establish tlia t the matters set forth in his pleadings are real and 
capable of being established ( C ‘ L r 5 t w  11 L i h u  / y  U z i s  ( ’ 0 ,  79 AD2d 1014, 435 NYS2d 340 [2nd 
Dept 19811). Summary judgment shall on11 be granted when there are no issues of material fact 
and the evidence requires the court to direct a liidgirient in favor of the movant as a matter of law 
(I*i.ientls of Animu1.s ~ii.1,(,,ocicrfec/Fzir. hlfr ,  46 NY2d 1065, 416 NYS2d 790 [1979]). 

i 

I n  support of inotim (004). the plaintii’l’has ;ubniitted. inter alia. the affidavit of Joseph K. 
I’osillico. copies of the amended verified co nplaint. answer with six afiirniative defenses and four 
counterclaims; copies of the subcontract a,;i :ements for thc Nisscquogue prqject and Patchogue 
project; Reply to counterclaims; various cor xspondence and invoices; a copy of the partial 
transcript of the examination before ofJose])h Edga:.: a copy of tlic order dated September 23, 
2008 (Haisley. J.); an affidavit by Joseph ISc gar; copy of the order dated September 23, 2008 
(Haisley. J.): an itemized statement; Final \.I aiver aid Release dated April 10. 2008; and response 
to demand for docunients 

I n  support of cross-motion (0051, thc dcfendint Joseph Edgar has submitted, inter alia, an 
att0rney.s affirmation; copies of the amen& d veri ticd coniplaiiit and answer with annesed copies 
oi’thc relevant subcontracts; reply to coun c ‘claims; and a partial copy of aii esamination belore 
trial of Joseph I’osillico. Based upon the t‘o cgoing. it is determined that this motion fails to 
comport with thc requireinelits of (‘PI,R 32 2. It is unsupported with an affirmation of the 
moving defendant Joseph Edgar or a signed coop1 of his (deposition transcript. It is additionally 
noted that the Note of Issiie and Certificatc: 01’ Iieadiness Ihr this action was filed on November 
13. 2009. Cross-motion (005) was served b \  del’enciant kdgar on April 20. 2010. CPLR 3212(a) 
provides i n  pertinent part that a motion Ibr > umniarj judgment shall be made no later than one 
Iiundrcd tncnt) days al’tc1 tlie liling o f  tlie 11 )te o f  issue, c ept with lcavc of court on good cause 
\hewn. I’he moving defendant did not mal\ ; this cios-inotion within tlic statutory 120 days and 
has made no application lor lea\ e of court on good (’;icisc sho\vn to  lilc this cross-motion beyond 
thc st‘itutorj period. and i n  fact, has not sub iiittcd ‘iiiy rcason for thc delay (see. /lriIl 1’ (‘itji of 
\ c ~ i t  I o r k  2 NY3d 648. 781 NYS2d 261 [ 2 IO-FI). €lased upon tlic foregoing cross-motion (005) 
fails to comport with the -cquirenicnts o l ~ ( ’ l ) I , I <  32 I ? .  

13y way oi’ the decision and order daicd %p~6?lllblx’ 26. 2008 (Baisley, J.) .  a motion brought 
121 ordcr to show cause \VIS granted for  sei^ 11-e purs.iant to CP1,R 7102: and for contempt by 
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.Ioscpli Fdgar. as the individual defendant a id  as I’rcasidcnt of Hydraulitall, premised upon the 
delcndants‘ willful violat on of the order c ~ l ’  Ma! 1 5 2008. which order prohibited tlie defendants 
from using the equipment at issue. An orclc . o1‘attac:hment was denied although it was found the 
deft-ndants removed tlie equipment from tlit Nisscqi iogiie I<i\ cr job site and transported it to a 
iicw job site to fulfill an i idependent contra :tual ob igation to a third party KeySpan. 

Joseph I’osillico scts lbrth in his pw,onal allida\ it  dated February 9, 2010 that he is the 
president and chief execuiive office of P o d  lico E m  ironmental. Inc. and asserts that the defendant 
failed to complete work pursuant to two scp aratc drt:dging contracts by abandoning the 
Nissequogue and Patchogue pro-jects. Posil ico claims that pursuant to the Lien Law that the 
clel’endant failed to maintain and produce t)col<s and records rcquired by the 1,ien Law with respect 
to trust funds it received i i i  connection with tlie Nis5equoguc project, and claims that the 
delendants improperly diverted those trust f inds. He claims that Joseph Edgar failed to supply all 
of’ the equipment nccessary to perform the vwrk  at the Nisscquogue project, failed to timely and 
properly perform the work, failed to timely ,ind properly meet the milestone deadlines. failed to 
mobilize tlie site no later .han December 29 2007 to coinnience dredging operations by January 
12, 2008, and failed to complete dredging o Ierationj by March 14, 2008. Posillico asserts that the 
owner of the Nissequogue project, SCDPiY and Posillico sent numerous letters detailing 
11 ydrauli tall ’ s failures and demanded that tl ydrauli tal 1 ‘ s productivity be substantially increased 
prior to the expiration of he permits. Posillico avers that Edgar dredged only 18,000 cubic yards 
of tlie 27,670 cubic yards required to be dreliged pui.suant to the Patchogue prqiect and abandoned 
the job. 

In the sporadic pages submitted con( erning !lie testimony of Anthony Schneider on behalf 
o f  Posillico, it is noted th,it Schiieider had c )n\wsalions in which it was discussed that 
tlydraulitall was not capable of advancing finds necessary to complete the job and needed 
assistance from Posillico. He stated that Eldgar needed the mobilization moneys to start the 
hissequogue dredging. k IC further testified [hat it u a s  assuiiied that JHydraulitall would buy all of 
the equipment when the pro-ject was done. 

I‘lie plaintiff has submittcd sporad c pages a id  an inconipletc copy of the Joseph Edgar’s 
transcript of his examination bcfore trial crc ating factual issues in thc moving papers to preclude 
sumniarv judgiiieiit. It is noted that Mr. F,d!:ar did testily to the effect that as of Fcbruary 13, 2008 
piyment to him was appr ,simately several iundred thousand dollars in arrears-$230.000 to 
$250.000. Edgar Hart Petroleum supplied iicl for he operation of the machines at Nissequogue 
and Posillico failed to make payments to 112 rt 1i)r Iiicl supply for the project. 1 Tydraulitall 
submitted mcehly invoiccs to  Posillico foi r :inibui-s:ment. but I’osillico did not make payments. 
When I Iart threatened to <lop deliveries. F’o<llllcO tlien Inid up to keep mork going. 

I n  his ai’lidavit s u  mittcd in  opposition l o  tli: plaintifl‘s motion. Edgar sets forth that 
I Iqdraulrtall did not abandon the Patchog e projcct IS alleged and that plaintiff failed to pay what 
\ \as  due under the contract I le further c h i n s  that I I! diaulitall prepaid $75,000 towards a dredge 
nhich w a s  to belong to Hydraulitall at the c ~mpletion o F the I’atchogue project as agreed between 
the parties and that I’osillico sold tlie drcdgc instcad. 1 tigar further abers that the dredging 
i-clative to the Nissequogiie project \vas d t  1; yecl 12) l’osillico as Posillico failed to fc)llow the 
recommendatioiis of Hydraulitall that wer: icccssai J to perform the contract; failed to pay 
invoices; and I’ailed to provide equipment o i a time:! basis. Edgar claims Ilydraulitall had to pay 
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advaiices of approximately $260.000 as Pcsi llico dici not pay invoices for weekly labor and 
equipment costs in  mid to late January 2008 l lc  coiitinued that although Posillico provided the 
spuds and swing winches for the dredging ir the Nissequoguc River. integral parts for the 
dredging operation, that Posillico never pro1 ided tht  equipnient to make them work. Spuds were 
not delivered until Jaiiuarii 2008 and delay ecl the dredging operation. Edgar states that tlie failure 
of' Posillico to timely deliwr the spuds IICCC: sary for the dredges to hold their ground in the river 
current substantially impaired the dredges' ability to dredge material. The swing wenches 

ry to stabilize the dredge in  the cur *c,it and M ind were not made available until the second 
dredge arrived and at which time Edgar claiins I ' O S I I I I ~ O  told him to stop dredging. 

Based upon the foregoing. there arc: i actual i!,sue<; concerning whether financial issues and 
quipment availability hindered or delayed I: rogress and inipedcd timely completion of the 
dredging projects. Such information cam( t be dett:rmined based upon the evidentiary 
subini ssioiis and testinion ies submitted, pr x I ud I ng > unii nary j udgniciit . 

Accordingly, nioti 311 (004) by Posi l l jco lbr a I orcler granting suniinary judginent to the 
plaintiff and dismissing tl-e aftirniative defe ises and counterclaiins is denied in its entirety. 

Dated: July 8, 2010 

F I N A L  r i i s p o s i n  ) i v  x NON-FINAL DISPOSITION 
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