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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

PRESENT:
HON. DAWN JIMENEZ, 1.S.C

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X
AVANZA GROUP, LLC, Trial/AAS Part 24
Plaintift, DECISION/ORDER
- AYAINST ~ Index No. 605038/20
Mot Seq. 3
SIMONXPRESS PIZza LLC dib/a HUNGRY Mat. Date: 2728724
HOWIES and FAWZI SIMON,
Defendants,
Eh& x‘ohomnu e-filed papers yead herein: NYSCEF Dee, Nos,
Noiice of Motion/Ovder to Show Cause/
Petition/Creas Motion and
Alfidavits (Affirmations) Annexed 52-04
Opposing Affidavits (Affirmations) 63
Reply Athdavits (Affirmations) 66

in this action for breach of contract, plamntift moves for an order, pursuant to CFLR 3126,
striking defendant™s answer for farlure to comply with the pdlil»\ so-ordered stipulanion, dated
septernber 6, 2023, and for costs and fees incurred 1n the making of the moton. In the supunlation,
it was agreed that defendants would provide PDF copies of bank statements from March 2020 to
present from a Chase Bank account ending in #9599 within 30 days. Defendants exchanged certain
bank statements front other anknown bank accoants but not the subject bank statements for the
agreed upon time period. Defondants oppose the motion, arguing, among other things, that they
should not have (o produce the staloments and the striking of thewr wower 15 vowarrenicd, The

mobion s determined as follows.

Pursuant to CPLR 3126, a court may impose discovery sanctions where a party refuses to
obey an order for disclosure or willfully fails w disclose information which should bave been
disclosed (see Gorbarov v Tsirelman, 206 AD3d 887, 889 [2d Dept 20221, “The natare and degree
of a pc‘:naltv to be imposed ander CPLR 3126 for discovery violations is addressed to the court’s
discretion” (Crapi v Rashid, 157 AD3d 838, 859 [2d Dept 2018]). “However, the drastic remedy
of striking a pleading or even precluding evidence pursuant to CPLR 3126 whnuid not he zmposu}
absent a clear showing that the imimc to comply with discovery demansds or arders was willful
and contumactous” (U8 Bk N4 v Hadar, 206 AD3d 688, 689G {2d UL ot 2023 hinternal
guotalion marks omutted 3.
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Here, the record demonstrates that defendants failed to comply with the so-ordered
stipuiation. Although detendants now argue that they should not be required to produce the bank
stateyents, their opposition does not sct forth any basis o vacate zh so-orderad stipulation
pursuant to which they previeusly agreed (o produce said records. It 1s clear that this evidence is
refevant (o the issue of whether the lmited Hability company dcicnum&t bad sufficiont reesipis
satisty its obligations under the agreement. Nevertheless, the drastic sanction of striking
defendants™ answer is not warranted. Additionally, considering the affirmative defense that the
agreement constitutes a eriminally usuarious loan, th» matter should be determined on the merits.
Based on the foregoing. the Court {inds that the appropriate sanction 15 a ¢o dmm_., orda‘r that thc
tmited Hability defendant shall be deemed o have had generated sufficiont ¢
refevant period o have satisfied defendants’ obl loatu'ms under the agreement '-m\i 1'wmd tiu
purchase price unless the requested discovery is produced {see Robert v dzoulay Recdty Corp 209
AD3d 781 [2d Dept 20221,

h ‘\“ 3 H

Accordingly, 1t is

ORDEREDS that plaintifts motion s granted 1o the exvont indicted heroin: and i i firther

ORBERED that unless defendants exchange the bank statements which are the subject of
the so-ordered stipulaton, dated September 6, 20230 within 30 days after service of w copy of thas
order with notice of entry upon them. the imited Hability defendant shall be deemed to have had
generated suflicient recervables during the relevant period to have satisfied defendants” u“i,,. dtons
under the agreement and repaid the purchase price. This arder is self-executing.

This constitutes the Decision and Order of the Court,

Dated: March 13, 2024
Mincoia, NUY.

ENTERED
Mar 21 2024
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