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Civil Court of the City of ew York 
Coun rk 
191 A ORPORATIO 

Petition r(s) 
-agai n t-

D RLI G M , "John'' "Doe": "Jan " "Doe" 
R nt( ) 

Index # LT-314072-24/NY 

Decision / Order 

Mot eq 01 

Recitation, a required b CPLR 2219(a), of the paper considered in the revie, of thi motion: 
Y CEF Doc o. Y CEF Doc os. 11 - 17, 20, 22. 

ln thi non pa ment proce ding respondent moves for dismissal (mot seq O 1) under CPLR 

321l(a)(l) (7),baedonall gedd ficiencyoftherentdemand,andunderCPLR 32 ll(a)(l), 

(7) and MDL §§ 301-302, alleging that occupancy of the subject building in violation of th 

building's certi licate of occupancy. Petitioner opposes. 

Re pond nt argue that peti tioner should be precluded from collecting rent for the subject 

premises becau e ther exi t two open Department of Buildings vio lations finding s of th 

building contrary to that permitted by the certificate of occupancy (NYSCEF Doc o . 16, 17). In 

oppo ition p titioner argue that a landlord i not precluded from recovering r nt for apartm nt 

unaffected b the certificate of occupancy iolations. 

DL . 301 r quir that any multiple dwelling built or altered after April 18 1984 mu t 

have a certili at of compliance or occupanc . MDL 302(b) dictates that ·no rent hall b 

recover ct'· b th o n r of a building which is occupied in violation of DL 301. here a 

.. building lack a alid c rtificate of o cupancy. landlord is precluded from seeking to reco er rent 

from tenant'· (E. Harlem ME Parcel C, L.P v. Smalls, 82 Misc 3d 127(A), 205 Y 3 841 [ pp 

Term 1st Dept 2024 )J- ·ee al o hazon, LLC v Maugenest, 19 Y3d 410, 415 [2012]- Barre a 

Japaning. Inc. v. Bialobroda, 190 D3d 544 140 YS3d 498 [1st Dept 2021 ]). 
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Petitioner's oppo ition focuse primarily on old r pre-Chazon precedent w ich found 

rtificat of occupancy iolations pre ent reco ery of rent only for spaces to which the iolation 

appl . However more rec nt decision un quivocall hold that recovery of rent i barred for all 

portion of th building, even if the apartment for which rent i sought is not the ubj ect of th 

certificate of occupancy iolation (Ormonde Equitie LLC v. Jacoby, 200 Y 3d 290 290 [App 

Term I 51 Dept 2023]· West 48th Holding· LL v. Eliyahu, [ pp Term l st Dept 2019]). 

Here, it is e entially undisput d by petitioner and a matter of public record that at lea t 

on iolation exists for the subject premise for occupancy contrary to that allowed b th 

certificate of occupancy, ·'from legal occupanc two apartments on the first 0oor to illegal 

occupancy with dry cleaning service business" Y CEF Doc o. 16). s respondent established 

their defense under MDL§§ 301-302 a a matter of law, r spondent's motion seeking dismi al of 

the proc eding is granted. The ourt doe not reach the balanc of r pond nt's argu 1 nts for 

dismis al as moot. 

ccordingly it i ORDERED that re pondent's motion (mot seq 0 I) i granted and p titian 

dismi sed. This constitutes th decision and order of this Court. 

Date: 2/6/26 
Judge of th 
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