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THE AUSTRIAN  
ENVIRONMENTAL SENATE 

Verena Madner 

For fifteen years, the Austrian Umweltsenat (Environmental 

Senate) has been operating as an independent tribunal handling 

environmental permit appeals. This article intends to present and 

further the understanding of the Umweltsenat. It also seeks to highlight 

some aspects of the Austrian experience that may contribute to the 

debate on environmental courts in other countries and legal systems. 

 

Background 
Purpose of the Umweltsenat 

In 1994, the Austrian Constitution1  was amended to create the 

Umweltsenat as an independent body to hear environmental appeals 

under the Federal Act on Environmental Impact Assessment (EIA Act). 2 

 

 

Dr. Verena Madner is president of the Umweltsenat and assistant professor at the 
Institute of Austrian and European Public Law at Vienna University of Economics 
and Business (WU). 

 

 
 1. BUNDES-VERFASSUNGSGESETZ [B-VG] [CONSTITUTION] BGBl No. 1/1930, as 
last amended by BGBl I No. 57/2010 (Austria). 
 2. Federal Act on Environmental Impact Assessment [EIA] Bundes-
gesetzblatt [BGB1] No. 697/1993, as amended by Environmental Impact 
Assessment Act 2000 [EIA Act] Bundesgesetzblatt Teil I [BGB1 I] No. 87/2009 
(Austria). An English translation of the EIA Act is available on the English version 
of the database of the Federal Chancellery, www.ris.bka.gv.at. 
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 The jurisdiction and procedures of the Umweltsenat are regulated 

by a special Federal Act.3 The Umweltsenat consists of forty-two 

members, ten of whom are members of the judiciary and thirty-two of 

whom are legally qualified expert-members.4 

Why was there a need for a special judicial body? Two main 

reasons can be identified: First, the Umweltsenat was established to 

meet the requirements of Article 6 of the European Convention on 

Human Rights and relieves the Austrian Supreme Administrative 

Court of its steadily increasing workload.5  Second, it was felt that an 

independent specialized tribunal acting as an appellate body would 

contribute to transparent decision-making and promote acceptance of 

EIA decisions. Both these intentions and expectations call for a short 

exploration of the legal background and the jurisdiction of the 

Umweltsenat. 

 

Environmental Permits 

Environmental law in Austria is mainly administrative law.  

Austria is a federal state and jurisdiction regarding environmental 

protection is fragmented. Both the federation and the federal 

provinces (Laender) have legislative and administrative powers in 

this field.6  Before EIA was introduced in Austria, operators had to 

address multiple administrative agencies on federal, state and local 

levels in order to obtain environmental permits.7 Accordingly appeals 

against these decisions had to be lodged with authorities at both the 

federal and state levels. Not surprisingly this situation was regarded 

as unworkable. Whereas industry was primarily concerned about the 

complexity and duration of proceedings, environmentalists argued 

that the status quo inhibited comprehensive environmental protection 

and was thus an impediment for the implementation of EU-directives. 

Over the years, considerable efforts have been made to unify the 

 

 3. UMWELTSENATSGESETZ [USG 2000] BGBl I No. 2000/114, as last amended 
by BGBl I No. 2009/127. See infra pp. 28-31. 
 4. § 1 (2) USG 2000, available at www.umweltsenat.at. 
 5. See explanatory marks on the government bill to the Austrian EIA Act. 
1142 BlGNR, 18.GP, 4. 
 6. Legislative competences of the federation are predominant in environ-
mental matters. The most important competences of the federal provinces in the 
field of environmental protection encompass nature preservation legislation and 
zoning law. 
 7. For an overview of the introduction of EIA in Austria, see Benjamin Davy, 
The Austrian Environmental Impact Assessment Act, 15 ENVTL. IMPACT ASSESSMENT 

R. 361 (1995). 

http://www.umweltsenat.at/
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permit system.8 However, attempts to reform the constitutional 

framework and the legal requirements for environmental permitting 

have failed so far. Following years of discussion, with the process of 

joining the European Union, a breakthrough was finally achieved.9 An 

amendment to the Austrian Constitution unified legislative and 

administrative powers in the field of EIA.10  

The EIA Act 1993 fundamentally reformed environmental 

permit procedures for major installations and activities.11 The EIA was 

integrated into a consolidated permit procedure, thus assuring 

comprehensive review of environmental impacts.12 The authority 

competent for the EIA (Landesregierung, State Government) is required 

to apply all relevant legislation both at the state and federal levels and 

to determine if the criteria of the relevant legislation are met.13 This 

means that, although the permit standards and regulatory framework 

are not unified in a single act, each matter is dealt with by one single 

authority in one procedure. If the EIA authority grants the permit, a 

single permit is issued instead of the multiple permits usually 

required by federal or state law.14 The jurisdiction for appeals against 

decisions of the EIA authority was also unified and the Umweltsenat 

was established to decide appeals in EIA matters.15 

 

Judicial Character of the Umweltsenat 
Tribunal for the Purposes of Article 6 ECHR 

 

 8. The scope of the Trade Code (Gewerbeordnung), the central and most 
comprehensive framework for business operations, has been extended over the 
years. Nonetheless, additional permits are required under the zoning law rules of 
the Austrian states. Additional permits may be required pursuant to the Water Act 
and the nature conserveration legislation of the Austrian states. 
 9. See Verena Madner, Umweltverträglichkeitsprüfung, Handbuch Wirtschafts-
recht 837 (Holoubek/Potacs, 2006); Christian Baumgartner & Waltraud Petek, 
Kommentar zum UVP-G 2000, 19 (2009). 
      10.    See Amendment to the Federal Constitution, BGBl 1993/508. 
 11. Bundesgesetz über die Prüfung der Umweltverträglichkeit und die 
Bürgerbeteiligung [UVP-G] [Environmental Impact Assessment and Citizens’s 
Participation Act], BGBl No. 1993/697, as last amended by BGBl I No. 2009/87 
(Austria). As amended by BGBl I No. 2000/89 (Austria), the title of the Austrian 
EIA Act was changed to Umweltverträglichkeitsprüfungsgesetz 2000 [UVP-G 
2000]. 
 12. This permitting process is established in Chapter 2 of the Austrian EIA 
Act. According to Chapter 3 of the Act, high-capacity railroad lines and highway 
sections are not subject to a fully consolidated permitting procedure. 
 13. § 17 UVP-G (2000). 
 14. § 3 (3) UVP-G (2000). 
 15. Regarding high-level traffic projects see supra note 12. 
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Article 6 of the European Convention on Human Rights (ECHR) 

guarantees that claims concerning “civil rights and obligations” are 

decided by an independent and impartial tribunal established by law. 

Within the Austrian legal system, this provision raised some 

problems.16 The European Court of Human Rights interprets the term 

“civil obligations” in a broad sense, affecting decisions based on 

administrative law as well as environmental permit decisions. 

In the Austrian legal system, decisions of administrative 

authorities are in general subject to review by the Administrative 

Court. However, the Administrative Court’s scope of review is 

restricted to legal review based on the finding of facts by the 

authority.17 It is therefore doubtful whether the Administrative Court 

is qualified as a tribunal under Article 6 ECHR.18 

The European Court of Human Rights held that, under Article 6 

ECHR, the term “tribunal” is not restricted to courts but may also 

include independent authorities that constitute administrative bodies 

if certain criteria regarding independence and impartiality are met.19 

It is in this context that the creation of several independent authorities 

in Austria has to be regarded. The Umweltsenat is one of those bodies 

established outside the judicial system, created to meet the require-

ments of Article 6 ECHR. 

The Austrian Constitutional Court (Verfassungsgerichtshof) has 

imposed substantive conditions on administrative review bodies in 

order to make them operate more like a court than an administrative 

authority.20 The Administrative Court has held in several decisions 

that the Umweltsenat complies with Art 6 ECHR, especially with 

regard to appointment and impartiality.21 

 

 16. See Theo Öhlinger, Austria and Article 6 of the European Convention on 
Human Rights, 1 EJIL  286 (1990). 
 17. Verwaltungsgerichtshofgesetz [VWGG] [Administrative Court Act] § 41, 
BGBl No. 1985/10 as last amended by BGBl Vol. I No. 2008/4 (Austria). 
 18. Verwaltungsgerichtshof [VWSLG] [Adminstrative Court] No. 16.241 
A/2003 (Austria). According to the Administrative Court, the answer is negative. 
In several decisions the European Court of Human Rights however has held that 
the scope of review in the relevant cases had been sufficient for purposes of Article 
6 of the ECHR. See, e.g., European Court of Human Rights [ECHR]  Sept. 21, 1993, 
Zumtobel v. Austria, 782. 
 19. European Court of Human Rights [ECHR] Jul. 16, 1971, Ringeisen v. 
Austria. 
 20. See Theo Öhlinger, Verfassungsrecht 282 (2009). 
 21. Verwaltungsgerichtshof [VwGH] [Administrative Court] June 24, 2009, 
docket No. 2007/05/0101. Also see Verwaltungsgerichtshof [VwGH] 
[Administrative Court] Oct. 18, 2001, docket No. 2000/07/0229; 
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Court or Tribunal for the Purposes of the Aarhus Convention 

In order to implement the obligations arising under the Aarhus 

Convention and to provide for effective public participation and access 

to justice in the rendering of EIA decisions, the community EIA 

directive was amended.22 Member states have to guarantee “access to 

a review procedure before a court of law or another independent and 

impartial body established by law to challenge the substantive or 

procedural legality of decisions, acts or omissions subject to the public 

participation provisions of this Directive.”23 In Austria, the 

Umweltsenat fulfills the role of an independent and impartial body in 

EIA matters. 

 

Court or Tribunal for the Purposes of Article 234 EC 

The European Court of Justice (ECJ) has concluded “that 

Umweltsenat meets the criteria that it be established by law, be 

permanent and have compulsory jurisdiction, apply rules of law and 

be independent.”24  Accordingly, the Umweltsenat is considered a 

court or tribunal for the purposes of Article 234 EC which can refer 

questions for preliminary ruling to the ECJ. 

 

Jurisdiction and Cases Filed 

The Umweltsenat rules on appeals brought against decisions of 

state government adopted under Chapter 1 and 2 of the Austrian EIA 

Act.25 Two types of decisions may be distinguished: permit-

 

Verwaltungsgerichtshof [VwGH] [Administrative Court] Feb. 24, 2006, docket No. 
2005/04/0044. 
 22. U.N. ECE Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters, Jun. 25, 1998, 
http://www.unece.org/env/pp/documents/cep43e.pdf. 
 23. Directive of the European Parliament and of the Council, No. 2003/35/EC, 
art. 3, 2003 O.J. (L 156) 17. (EU) amending Council Directive  No. 85/337/EEC. 
 24. Case C-205/08, Umweltanwalt von Kärnten v. Kärntner Landesregierung, 
2009 E.C.R. para 36 (Dec. 10). According to § 40 EIA Act, appeals against those 
permits cannot be brought before the Umweltsenat. However the Austrian 
Administrative Court recently decided (VwGH, Sept. 30, 2010, Docket No. 
2009/03/0067, 0072) that in order to fully apply European Union law and protect 
the rights conferred thereunder on the public by the public participation 
provisions of the EIA Directive (see supra note 23), the Umweltsenat also is to be 
regarded as the competent authority to hear appeals against permits for high-level 
traffic projects. 
 25. Pursuant to Chapter 3 of the Austrian EIA Act, high-capacity railroad 
lines and highway sections are not subject to a fully consolidated permitting 
procedure. Appeals against those permits cannot be brought before the 
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decisions;26 and decisions determining whether an EIA is to be carried 

out for a certain project.27 The latter decisions predominate. If the EIA 

authority fails to decide on a permit in due time, an action for failure 

to act can be brought before the Umweltsenat. If the action is 

successful, the Umweltsenat acts as permit authority.28 

The jurisdiction of the Umweltsenat reflects the scope of the EIA 

Act29 and covers a rich spectrum of projects, including: large 

infrastructural projects such as urban-development projects, power-

lines, power plants or waste-incinerators, and smaller projects likely 

to have significant local environmental impact such as intensive 

livestock installations, ski lifts, shopping malls or holiday villages. As 

explained above, only one authority issues EIA permits under various 

federal and provincial laws. When deciding appeals, the Umweltsenat 

has to apply the whole range of environmental legislation including 

zoning and building law.30 

Decisions of the Umweltsenat have rarely been overturned.  

Between 2006 and 2009, 75 cases were filed, 65 of which were decided. 

Twenty-one Umweltsenat decisions have been appealed to the 

Administrative Court (Verwaltungsgerichtshof), while eight have been 

appealed to the Constitutional Court (Verfassungsgerichtshof). The 

Administrative Court has set aside only two of the decisions of the 

Umweltsenat. Only one appeal against a permit decision of the 

Umweltsenat has been set aside by the Administrative Court. 

A request for a preliminary ruling on an Umweltsenat decision 

was made to the European Court of Justice under Article 234 EC31 for 

the first time in 2008. 

 

Organization and Procedure 

Composition of the Umweltsenat 

 

Umweltsenat. 
 26. § 17, § 40 UVP-G (2000). 
 27. § 3 (7) UVP-G (2000). 
 28. § 39 Abs 2 UVP-G (2000); § 73 AVG; § 68 Abs 4 AVG (the Umweltsenat also 
has the right to declare void legally-binding decisions of the authorities under 
certain conditions set up in the statute). 
 29. The scope of EIA in Austria is of course significantly determined by 
amendments to the EIA Directive and by the case law of the ECJ. 
 30. This legislation notably includes the Trade Code, legislation concerning 
waste management, water management, air pollution control, IPPC law, nature 
and countryside preservation legislation. 
 31. Case C-205/08, Umweltanwalt von Kärnten vs. Kärntner Landesregierung, 
2009 E.C.R. para 36 (Dec. 10). 
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The law provides that the Umweltsenat shall consist of ten 

members of the judiciary and thirty-two additional legally qualified 

members.32 The forty-two members are appointed by the federal 

president upon recommendation of the federal government. This 

recommendation must include eighteen members recommended by 

the nine state governments.33 

Umweltsenat members are appointed for a six-year term and may 

be reappointed.34 Their appointment cannot be revoked. Members of 

the Umweltsenat carry out their functions independently.35 

 

Internal Operation and Allocation of Business 

The organization and the procedure of the Umweltsenat decision 

is determined by federal law. The members of the Umweltsenat 

constitute the plenary assembly. The plenary assembly of the 

Umweltsenat elects a chairperson (president), and adopts Rules of 

Federal Practice and Procedure (Geschäftsordnung, Geschäfts-

verteilung).36 The Umweltsenat pronounces judgments in chambers 

composed of three members.37 Deliberations of the chambers are 

confidential.38 The Registry (Geschäftsführung) is the permanent 

administrative service of the Umweltsenat. The Registry’s tasks are 

carried out by officials of the Federal Minister of Agriculture and 

Forestry, Environment and Water Management.39 Registry personnel 

must follow the instructions given by the president and sitting 

members of the Umweltsenat. 

 

Procedure 

Umweltsenat procedures are governed by provisions of the Act 

on the Umweltsenat40 and by the general law on administrative 

procedure.41 The Umweltsenat must ascertain that all facts relevant for 

 

 32. § 1 Abs 2 USG (2000); § 3 Abs 1 USG (experts require at least five years of 
relevant legal practice). 
 33. § 2 Abs 2 USG (2000). Members of State or Federal Government may not 
be appointed. 
 34. § 2 Abs 1 USG (2000). 
 35. § 4 USG. See also BUNDES-VERFASSUNGSGESETZ [B-VG] bs 7 Art. 11. 
 36. § 8, § 9 USG (2000), available at: www.Umweltsenat.at. 
 37. § 10 Abs 1 USG (2000). 
 38. § 67f Abs 2 AVG. 
 39. The minister is responsible to provide the Umweltsenat with sufficient and 
adequately-trained staff to carry out these duties. § 14 USG (2000). 
 40. § 12 Abs 1 USG (2000). 
 41. ALLGEMEINES VERWALTUNGSVERFAHRENSGESETZ [AVG]. See Karl Weber, 
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a decision have been examined. Official technical experts or sworn-in 

external experts are often consulted by the Umweltsenat.42 The 

Umweltsenat may continue the investigation as part of the appellate 

procedure. However, if the Umweltsenat concludes that the 

investigation of the first instance was highly deficient, it may refer a 

case back to the administrative authority.43  In practice, this rarely 

happens. 

All parties must be heard. This may be accomplished by written 

procedure, by a hearing on Umweltsenat’s own motion, or at the 

request of one of the parties. In summary, although the decisions of 

the Umweltsenat have the characteristics of an administrative action, 

they have the force of res judicata: they must state reasons; they are 

delivered in open court; they are enforceable; and they may be 

contested only before the Administrative Court (Verwaltungsgericht-

shof) or the Constitutional Court (Verfassungsgerichtshof).44 

 

Right to Appeal 

An appeal must be lodged within four weeks of notification of 

the decision of the administrative authority, the effects of which are 

suspended ex lege unless there is express provision to the contrary.45 

In administrative proceedings, the right of appeal rests with the 

parties. In EIA permit decisions, neighbors and a number of 

institutions have rights of appeal.46  These include the Umweltanwalt 

(Ombudsman for the Environment),47 ad hoc local citizens’ groups,48 

environmental non-governmental organizations (NGOs)49 and 

 

Public Law in Austria, in  COMPARATIVE ENVIRONMENTAL LAW IN EUROPE 20 
(Seedern/Heldeweg, 1996). 
 42. See infra p. 34. 
 43. § 66 Abs 2 AVG. 
 44. Case C-205/08, Umweltanwalt von Kärnten vs. Kärntner Landesregierung, 
2009 E.C.R. para 59 (Jun. 25) (Advocate General Ruiz Jarabo Colomer, opinion). 
 45. § 64 Abs 1 AVG. 
 46. § 19 UVP-G (2000). 
 47. The Environmental Ombudsmen have been established by state law to 
defend environmental interests in administrative proceedings, notably in 
proceedings concerning nature preservation legislation. The EIA Act has conferred 
to the Environmental Ombudsmen of the Laender the right to act as party in EIA 
proceedings. 
 48. § 19 Abs 4 UVP-G (2000). A number of at least 200 local citizens may 
constitute a citizens’ group by expressing their written support to a written 
statement. The right of citizens’ groups to act as parties and obtain locus standi 
does not include proceedings following a simplified procedure thus significantly 
restricting public participation of ad hoc local citizens’ group. 
 49. § 19 (7) UVP-G (2000). In order to become eligible to exercise party rights 



MADNER_FINAL_2-15A.DOC (DO NOT DELETE) 3/14/2011  2:58 PM 

2010 THE AUSTRIAN ENVIRONMENTAL SENATE 31 

municipalities. The right of neighbors to appeal is limited.50 The 

Umweltanwalt, citizens’ groups and NGOs are entitled to challenge a 

decision with respect to any violation of environmental legislation.51 

 

Scope of Review 

The Umweltsenat has unlimited jurisdiction. It may change the 

decision of the administrative authority in any respect.52 For example, 

if an operator appeals air pollution limit values in an EIA permit, the 

Umweltsenat may impose stricter conditions or other permit 

requirements. NGOs are entitled to appeal against a permit decision 

by invoking all relevant environmental legislation to effectively 

challenge a decision. It is controversial whether appellate authorities 

are entitled to full review if an appeal is raised by a party who is a 

neighbor and therefore has only limited rights of appeal on the basis 

of individual rights.53 In several decisions, the Umweltsenat has held 

that the purpose of administrative appellate procedure is not only to 

protect individual rights, but to ensure the legality of an 

administrative decision in general.54 

 

 

 

Future Developments 
Administrative Courts of First Instance 

The Austrian Constitution has long provided for the power to 

create independent bodies that control administration.55 This power 

 

in EIA proceedings, an NGO has to be recognized by administrative order 
beforehand. In the context of the EIA Act an environmental organization is an 
association or a foundation that is non-profit oriented and whose primary 
objective is the protection of the environment. A further requirement is that it has 
been in existence for at least three years. Currently, 30 NGOs have been registered. 
 50. For example, permit conditions on emission limit values according to BAT 
or obligations concerning nature preservation are considered public interest 
legislation that is not subject to neighbor rights. 
 51. § 19 UVP-G (2000). 
 52. § 66 Abs 4 AVG. Obviously, if an appeal is about a rejecting decision (e.g. , 
due to a lack of standing), the Umweltsenat must not decide on the granting of the 
permit; instead, if the appeal is successful, the case has to be referred back to the 
administrative authority. 
 53. For a discussion of consenting based on convincing arguments, see Rudolf 
Thienel and Eva Schulev-Steindl, VERWALTUNGSVERFAHRENSRECHT 272 (2009). 
 54. At present, one of those cases is pending before the Court of 
Administration. 
 55. BUNDES-VERFASSUNGSGESETZ [B-VG] [CONSTITUTION] BGBl I 2/2008, art. 
20 Abs 2;  BUNDES-VERFASSUNGSGESETZ [B-VG] [CONSTITUTION] art. 133 Z 4. Art. 
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has been widely exercised.56 Nonetheless, efforts to create a two-stage 

administrative court system in Austria have been made for decades. It 

was against the background of this debate on a reform of the court 

system that the Umweltsenat was originally established for only a 

limited period of time.57 

At present there is a discussion about abolishing all existing 

independent administrative appellate bodies and instead establishing 

administrative courts of first instance both at the federal and state 

levels (Landesverwaltungsgerichte und Verwaltungsgericht des Bundes)58 

Courts of first instance conduct a full review.  Appeal against their 

decisions is made to the Administrative Court for legal review.59 

Administrative authorities act as decision-makers at first instance 

only. Both the current and the previous federal government have 

drafted bills on this matter. The jurisdiction now covered by the 

Umweltsenat is proposed to be conferred to the State Administrative 

Court of First Instance (Landesverwaltungsgerichte). However, no bill 

addressing this reform has yet been proposed to Parliament. 

The establishment of administrative courts and a system of two-

stage administrative jurisdiction is to be valued as an improvement in 

the system. In the course of the review procedure, the Umweltsenat 

itself has taken a position favoring assignment of environmental 

review in EIA matters to a federal administrative court of first 

instance. Three arguments have been set out, to explain support of 

 

20 B-VG was reformed recently, broadening the possibility to create independent 
authorities and expanding the range of activities that may be conferred to those 
authorities (not necessarily tribunals under Art 6 ECHR). For further details on 
this reform see Christoph Grabenwarter & Michael Holoubek, Verfassungs und 
Allgemeines Verwaltungsrecht 337 ff (2009); Theo Öhlinger, Verfassungsrecht 231 ff 
(2009). 
 56. See Christoph Grabenwarter, BUNDES-VERFASSUNGSGESETZ [B-VG] 

[CONSTITUTION] art. 133 Z 4 in, Österreichisches Bundesverfassungsrecht 
(Korinek/Holoubek, 2009). Furthermore, tribunals acting as appellate bodies 
against decisions of the authorities, concerning administrative fiscal penalty 
procedures, have been established. See Unabhängige Verwaltungssenate – UVS 
und Unabhängiger Finanzsenat – UVS (independent administrative tribunals and 
independant fiscal tribunal). 
 57. The mandate of the Umweltsenat was originally limited until 2000 in order 
not to interfere with the then awaited reform of the court system and to gain 
experience with this kind of tribunal. Following several renewals, the Constitution 
now provides for a permanent establishment. BUNDES-VERFASSUNGSGESETZ [B-
VG] [CONSTITUTION] BGBl I 2009/127. 
 58. Georg Lienbacher, Staatsreform, Die Ergebnisse der Expertengruppe im Jahr 
2007, in Jahrbuch Öffentliches Recht 23 (Lienbacher/Wielinger, 2008). 
 59. Generally speaking, the Administrative Court currently acts as the first 
and last administrative court of instance for appeals. 
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this recommendation: 

 First, a federal instance of appeal promotes the uniform 
application of the relevant legislation. Moreover, EIA cases are 
often highly controversial and have great significance for local 
politics. 

 Second, decision-making authorities are often under pressure 
about their decisions. The Umweltsenat was set up to provide for a 
transparent and independent appellate review. It may be argued 
accordingly, that a federal appellate court is more shielded from 
local controversies than a state court. 

 Finally, Austria is a small country and the number of cases filed 
in any of the nine state administrative courts would be very low, 
thus making it difficult for these courts to develop expertise. 

 

Conclusion 
Some characteristic features of the Umweltsenat and its judicial 

role accentuate its potential as well as the difficulties it is 

experiencing. 

 

Full review 

The obligation of the Umweltsenat to fully investigate all relevant 

facts and provide for a complete review supports fast and effective 

legal protection. Furthermore, the requirements of the Aarhus 

Convention and of Article 6 ECHR are met by the composition and 

procedure of the Umweltsenat. 

 

Collegial System 

Environmental permitting is highly complex, and EIA cases are 

the most complex in this area. The Umweltsenat is rarely reversed by 

the Administrative Court. It is safe to suggest that the Umweltsenat 

benefits from the collegial system, enabling it to build up specific 

knowledge in handling these cases by rendering decisions in 

specialized chambers. The experts nominated from federal and state 

authorities usually contribute their extensive experience of enforcing 

environmental law. On several occasions, decisions of the Umweltsenat 

have stimulated interpretation of environmental regulations and 

principles.60 

 

 60. See, e.g., Umweltsenat 5B/2004/11-18 (regarding the relevance of limit 
values for air pollution and consistent interpretation of community directives on 
air quality); Umweltsenat 3/1999/5 (regarding the level of protection and the 
specification of suitable permit conditions concerning environmental quality 
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 Expert Opinion 

Of course, it is not only legal expertise that matters.  To properly 

address and investigate the issues at stake, expert knowledge on 

scientific and technical matters has to be obtained. In practice, the 

conditions and procedural rules for obtaining expert opinions impact 

fairness as well as acceptance of decisions. The Umweltsenat needs to 

establish trust, while at the same time avoiding delays in the decision-

making process. 

Pursuant to the general Law on Administrative Procedure, 

expert opinion has to be gained principally from officially appointed 

experts (Amtssachverständige) who are public servants. An appellate 

body such as the Umweltsenat may even call for an opinion of an 

expert who has already given an opinion in the first instance. In EIA 

procedures however, according to a special regulation, the 

Umweltsenat is free to call in sworn experts, thus being more flexible 

and in a better position to establish trust, by choosing a different 

expert in appellate procedures.61 

Nonetheless the public often questions the neutrality of sworn in 

experts who offer their services on the market.  There have been calls 

for establishment of a panel of experts working exclusively for the 

appellate body. In Austria, there is no tradition of “technical judges.” 

The members of the Umweltsenat are all legal experts, and the 

decision-making power is invested only with them. In a field like EIA, 

which involves highly scientific and technical knowledge, this may be 

contested. On the other hand, the establishment of “technical judges” 

raises several questions. Which disciplines are to be chosen? Will they 

keep up with developments in scientific knowledge? Will the concept 

of fair trial be impacted, if no outside expert witness is heard because 

a “technical judge” is participating in decision-making?  Other 

countries, Sweden for example, have experience with “technical 

judges” in environmental courts.62 These experiences may be worth 

examining. 

 

 

standards in EIA permit procedures); Umweltsenat 6B/2003/8-57 (on the direct 
applicability of the Soil Conservation Protocol of the Alpine Convention). 
 61. § 12 Abs 2 UVP-G (2000). 
 62. Jan Darpö, Justice through Environmental Courts? Lessons learned from the 
Swedish Experience, ENVIRONMENTAL LIABILITY (2007); www.jandarpo.se/inenglish. 
asp. 
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Promoting Acceptance of Permit Decisions 

The Umweltsenat was established to provide transparent and 

independent appellate review thus promoting acceptance of EIA 

permit decisions. While it is hard to evaluate whether these 

expectations have been met, opposition to the proposed abolition of 

the Umweltsenat suggests that acceptance has been achieved.63 A 

variety of institutions have spoken out in favor of upholding the 

Umweltsenat. These have included, for example, the Austrian Chamber 

of Commerce, the Association of the Electricity Industry, Ökobüro (an 

umbrella association for environmental NGOs), and the environ-

mental ombudsmen. 

Apparently, the approach of the Austrian EIA Act, providing 

both for broad public participation and comprehensive consideration 

of environmental issues, works well to generate acceptance of permit 

decisions. Nonetheless, it has to be emphasized that the EIA cases 

dealt with by the Umweltsenat often arise from controversies that 

cannot be resolved at permit-decision stage, such as disputes on 

policy approaches or siting conflicts. 

 

 

 63. See Statements to proposed bill in opposition (94/ME, XXIII.GP, 129/ME 
XXIV.GP), made available at: www.parlament.gv.at. 


