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he issue of taxing Internet trans-
I actions is, primarily, about how
to fairly tax new and unfamiliar
business models.! But it is also about
trying to accommodate traditional and
vested business interests threatened by
the Internet. Then there is the explo-
sive growth of the sharing economy,?
particularly in New York City and San
Francisco, and whether and how those
transactions can be taxed.

New York Face-Off

Airbnb, a popular Internet apartment-
sharing service, recently faced off with
the New York Attorney General® over
the scope of an investigatory subpoe-
na* looking into this issue. The clash
resulted in a one-year truce where-
by both parties declared victory and
agreed that Airbnb will provide the
Attorney General with “the informa-
tion he is seeking about Airbnb hosts in
New York City, but it will be stripped
of names and other personally identifi-
able information. That satisfies [Airb-
nb], which did not want its law-abiding
hosts to be subjected to what it called a
‘fishing expedition” by regulators. The
attorney general will have a year to use
the data to identify bad actors — hosts
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who are renting out large blocks of
rooms in violation of local laws.”>

Airbnb “Hosts"” Versus Hotels

The legal face-off between Airbnb
and the Attorney General involved
much more than just seeking to iden-
tify potential tax evaders. It also pit-
ted thousands of foreign tourists® and
their local Airbnb “hosts,” who may
offer a “'very cute and cozy’ room in
a retired police detective’s apartment
in Kew Gardens ($35 a night) to a “spa-
cious mansion’ on the Upper East Side
($10,000 a night, but it’s pet friendly),””
against the Hotel Association of New
York City, a spokeswoman for which
noted that “Airbnb remains a scofflaw
company whose business model is at
odds not just with multiple New York
laws, but with the basics of the New
York City real estate market.”8

Smart Tourists Versus

Genteel Locals

An example of how unreceptive “gen-
teel locals” may be to the sharing con-
cept? can be gleaned from the recent
case City of New York v. Smart Apart-
ments LLC.10 There, New York City
sought to enjoin the operation of an
apartment-sharing website, claiming
that the defendant’s placement of tour-
ists in residential apartments for “tran-
sient” stays of less than 30 days is
illegal because it violates the Multiple
Dwelling Laws, Housing Maintenance
Codes and City Building Codes, and
that the transients “bother the non-
transient residents of the buildings

because the transient occupants host
loud, late night parties; vomit, dump
garbage, and smoke in the hallways...
and generally do not conduct them-
selves in the civilized, genteel manner
of the locals.” In granting a prelimi-
nary injunction the court noted that
“placing unsuspecting tourists in ille-
gal, dangerous accommodations con-
stitutes irreparable injury, especially if
there is a tragic fire.”

Internet Taxing Methodologies

Certainly, Internet businesses
should pay their fair share of taxes
in those environments in which they
sell their goods and services. It is also
fair to subject Internet retailers and
resellers to personal jurisdiction in the
forums in which they transact busi-
ness.!l Developing fair and reason-
able taxing methodologies for Internet
businesses is a work in progress, which
started some time ago with the taxing
of Internet retailers or “resellers.”

Taxing Internet Resellers

In Overstock.com, Inc. v. New York State
Department of Taxation and Finance,'? the
New York Court of Appeals rejected
the facial challenge of online retailers
(including Amazon.com) to the newly
created Internet tax as being unconsti-
tutional “by subjecting online retailers,
without a physical presence in the
state, to New York sales and com-
pensating use taxes.” In so doing the
Court noted, “The world has changed
dramatically in the last two decades,
and it may be that the physical pres-
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ence test is outdated. An entity may
now have a profound impact upon a
foreign jurisdiction solely through its
virtual projection via the Internet.” The
implementation of this reseller taxing
methodology has led to consumer class
actions alleging overcharges and the
imposition of phony taxes.13

New York City Hotel Taxes

The New York Court of Appeals reject-
ed a challenge by online retailers to the
imposition of a local hotel tax to the
fees collected from their customers in
Expedia, Inc. v. City of New York Depart-
ment of Finance.}4 “This statute allows
the City to tax up to six percent ‘of the
rent or charge per day’ for each hotel
room [and] authorizes the City to col-
lect these taxes from the hotel operator
or any ‘person entitled to be paid the
rent or charge for the hotel room.”” In
finding the hotel tax constitutional the
Court noted that “[o]nline travel com-
panies . . . have successfully reshaped
the way people book travel.”

Nassau County’s Hotel Tax

In County of Nassau v. Expedia, Inc.15
Nassau County brought a class action
on behalf of itself and 55 other similar
taxing authorities against many online
travel retail sellers and “remarketers”
of hotel accommodations, seeking to
enforce “the Nassau County Hotel and
Motel Occupancy Tax.” The online
retailers purchase blocks of rooms
from hotels at discounted rates and
then resell those rooms over the Inter-
net. The dispute is that the county
wants the tax calculated as a percent-
age of the price the occupants pay
to the resellers, whereas the resellers
want to pay tax based on the lower
“wholesale” rate. In any event, the
Expedia court certified this class action
and found that Nassau County had
standing to sue as a class representa-
tive on behalf of other counties.

Airbnb: Taxing

the Sharing Economy

While Expedia, Priceline and Hotwire
are best defined as retailers or resell-
ers and, as such, can be controlled and
taxed accordingly, it is much more

difficult to find a comparable taxing
analogue for the Internet-sharing econ-
omy. In addition, and as noted above,
travel sharing companies such as Airb-
nb threaten traditional businesses such
as hotels and rental car companies and
may annoy the owners and residents
of apartment buildings in which, for
example, many Airbnb “hosts” reside,
“As services like Airbnb and Uber, the
ride-sharing service, spread across the
country, lawmakers and other officials
in some cities have started seeking
ways to curb their explosive growth
and bring them into compliance with
existing laws, written before the com-
panies were ever imagined.”16

Conclusion

The Internet and the new business
models it has spawned are revolution-
ary and potentially of great benefit
to the general public. The task of tax-
ing such unfamiliar businesses fairly
requires an understanding of how
each business works and may require
an awareness and consideration of
competing interests in the local envi-
ronment. [ |
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