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DISCUSSION

Amongst the recognized valuation methods “‘ [t]he best

evidence of value, of course, is a recent sale of the subject

property between a seller under no compulsion to sell and a buyer

under no compulsion to buy ‘...However, where such evidence is

lacking, courts have appropriately valued property by utilizing the

comparable sales method, the capitalization of income method or the

reproduction cost less depreciation method “ [ Matter of FMC

Corporation v. Unmack, 92 N.Y. 2d 179, 189, 677 N.Y.S. 2d 269 

( 1998 ); See also Orange And Rockland Utilities, Inc. v. Assessor

of the Town of Haverstraw, 12 Misc. 3d 1194 ( Rockland Sup. 2006 )

for a discussion of all four methods of valuation )]. The rule has

evolved and is now well settled “ that the purchase price set in

the course of an arm’s length transaction of recent vintage, if not

explained away as abnormal in any fashion, is evidence of the ‘

highest rank ‘ to determine the true value of the property at that

time “ [ Plaza Hotel Associates v. Wellington Associates, Inc., 37

N.Y. 2d 273, 277, 372 N.Y.S. 2d 35 ( 1975 ); see also: Matter of

Allied Corp. v. Town of Camillus, 80 N.Y. 2d 351, 356, 590 N.Y.S.

2d 417 ( 1992 )( “ The best evidence of value, of course, is a
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recent sale of the subject property between a seller under no

compulsion to sell and a buyer under no compulsion to buy “ );

Matter of F.W. Woolworth Co. v. Tax Commissioner of the City of New

York, 20 N.Y. 2d 561, 565, 285 N.Y.S. 2d 604 ( 1967 )( “ It cannot

be said that, by placing strong emphasis on the 1954 sale, the

Appellate Division erred as a matter of law “ ); Matter of Lane

Bryant v. Tax Commissioner of City of N.Y., 21 A.D. 2d 669, 249

N.Y.S. 2d 994 ( 1st Dept. 1964 )( “ the actual sale at arm’s length

is new evidence of the highest rank, if unexplained, to determine

the true value of the property at such time “ ), aff’d 19 N.Y. 2d

715, 279 N.Y.S. 2d 175 ( 1967 ); Matter of Reckson Operating

Partnership, L.P. v. Assessor of Town of Greenburgh, 289 A.D. 2d

248, 734 N.Y.S. 2d 478 ( 2d Dept. 2001 )( “ The Supreme Court

properly granted the respondents’ motion for summary judgment,

since they established that the recent sale price of the property

was the best evidence of value of the property “ ); Matter of

Robert Lovett v. Assessor of Town of Islip, 298 A.D. 2d 521, 748

N.Y.S. 2d 517 ( 2d Dept. 2002 )( “ The Supreme Court correctly

determined that the 1994 sale price of the subject property was the

best evidence of its value “ ); Matter of 325 Highland LLC v.

Assessor of the City of Mount Vernon, 5 Misc. 3d 1018( West. Sup.

2004 )( “ It is well settled that ‘ the purchase price set in the

course of an arm’s length transaction of recent vintage, if not

explained away as abnormal in any fashion, is evidence of the ‘
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highest rank ‘ to determine the true value of the property at that

time ‘” )].

The Indicia Of An Arm’s Length Transaction

The statements of Barone, the owner of JB, and Groves, the

broker-owner of RE/MAX describing the transactions between the

seller, Bremen, the broker, RE/MAX, and the buyer, JB, together

with the Contract of Sale, the Bank’s appraisal, the Bargain and

Sale Deed, the RP-5217 filed with New York State and the ORPS

SalesWeb document, all demonstrate that the subject sale was an

arm’s length transaction and no credible or admissible evidence has

been introduced by the Respondents to demonstrate otherwise. The

credible indicia of the arm’s length transaction herein, include,

but are not limited to, (1) the seller and buyer are astute,

sophisticated investors in real property under no duress to sell or

buy the subject property, (2) the real estate broker is also astute

and knowledgeable having been in the real estate industry [ and

licensed ] for thirty-seven years and having served as President of

the Westchester County Board of Realtors and as a Tax Commissioner,

(3) the seller retained the services of the broker to market and

sell the subject property, (4) all negotiations between the seller

and the buyer were conducted through the broker, (5) the buyer had

no relationship whatever with the seller and first met the seller
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at the closing, (6) the buyer’s financing through the Bank was

unrelated to the seller and based upon an appraisal valuing the

subject property at $1,340,000, (7) the terms of the sale were

heavily negotiated and after several months the buyer made an offer

of $1,325,000, (8) after this lengthy process the seller agreed to

sell and the buyer agreed to buy the subject property for

$1,325,000 and a Contract of Sale was entered into, (9) the seller,

the broker and the buyer appear to be sophisticated financially

secure business entities and/or persons with extensive experience

in marketing, brokering, selling and buying real estate, (10) the

admission of the Respondents that “ based on the sales price and

the appraisal of this property ( the 2006 tentative assessment

should be ) no greater than 49,425 “47, (11) the Town of

Eastchester’s agreement to reduce the 2006 assessment from $49,700

to $22,95048 and (12) the failure of the Village during the BAR

hearing of JB’s grievance [ or during subsequent negotiations49 ]

regarding the 2006 assessment to raise any issue as to “ any

abnormality ( of the subject transaction ) or challenge the

validity of the subject sale “50 [ See e.g., W.T. Grant Company v.

Scrogi, 52 N.Y. 2d 496, 511, 438 N.Y.S. 2d 761 ( 1981 )( “ The

general rule as to such sales is ‘ that the purchase price set in

the course of an arm’s length transaction of recent vintage...The

Appellate Division correctly concluded that the 1974 sale...fit

within this general rule...When finally sold, negotiations took
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place...At the time of the sale Mr. Guth was financially secure and

his business was doing moderately well...Mr. Guth had no interest

in or connection with the purchaser...Under the circumstances, the

sales price established in this arm’s length transaction51 was the

best evidence of the value...” ); Matter of Zappala v. Hann, 198

A.D. 2d 879, 880, 604 N.Y.S. 2d 443 ( 4th Dept. 1993 )( “ Supreme

Court’s determination that the 1987 sale of the subject property

for the sum of...was an arm’s length transaction is amply supported

by the record “ ); Mirant New York, Inc. v. Town of Stony Point

Assessor, 13 Misc. 3d 1204 ( Rockland Sup. 2006 )( “ the

Petitioners’ purchase in July of 1999 of Bowline [ $193,800,000 ]

and Lovett [ $213,580,000 ] occurred within the context of arm’s

length transactions and is the best evidence of value for tax year

2000 “ ); The Appraisal of Real Estate, The Appraisal Institute,

12th Edition ( 2001 ), pp. 2452, 150 ( “ arm’s length transaction:

A transaction between unrelated parties under no duress “ )].

What Are Not Arm’s Length Transactions

 

Some transactions are, clearly, not arm’s length as

discussed by the Court in Application of Putnam Theatrical Corp.,

16 A.D. 2d 413, 416, 228 N.Y.S. 2d 93 ( 4th Dept. 1962 )( “ The

weight which the court should give to the sale by Mosbacher back

to the corporation in 1956 is to be determined in the light of
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the facts and circumstances of the transaction. There is nothing

in the evidence to explain who Mr. and Mrs. Mosbacher were, what

their relationship was to the corporation, or in what manner the

sale of the property to them was brought about...( The 

Mosbachers ) resided in New York City and...there was no broker

in the transaction. Why a resident of New York City would buy a

theater and office building in Syracuse at a price of $1,650,000

under the terms of the agreement, needs explanation. They paid

for the property with $500,000 cash and a 3% $1,150,000 bond and

mortgage to Loew upon which they would not be personally liable.

Loew remained in possession of all the property under the lease

back, operated it and paid all expenses of the operation...The

object of the deal was not to raise money...The purpose was not

to unload the property. Loew continued in possession. The purpose

was not to satisfy any desire of Mosbacher to enter the theater

business...The only inference that can be drawn from the facts is

that it was only a paper deal to obtain tax benefits...The

evidence before the Court did not justify its determination that

this was an arm’s length transaction “ ). 

Petitioner Has Met Its Burden Of Proof
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    In moving for summary judgment the Petitioner “ bears 

the initial burden of presenting evidence, in competent form,

establishing entitlement to judgement as a matter of law, and

tendering sufficient evidence to eliminate any material issues of

fact from the case ” [ Way v. George Grantling Chemung

Contracting Corp., 289 A.D.2d 790, 793, 736 N.Y.S.2d 424 ( 1st

Dept. 2001 ); See also: Celardo v. Bell, 222 A.D.2d 547, 635

N.Y.S.2d 85 ( 2d Dept., 1995 )( “ It is axiomatic that summary

judgement is a drastic remedy which should only be granted if it

is clear that no material issues of fact have been presented. 

Issue finding, rather than issue determination, is the court’s

function ( Sillman v Twentieth Century-Fox Film Corp., 3 N.Y.2d

395 (1957).  If there is any doubt about the existence of a

triable issue of fact or if a material issue of fact is arguable,

summary judgement should be denied ( Museums at Stony Brook v

Village of Patchogue Fire Dept., 146 A.D.2d 572 (1989 )...” )].

Discovery Is Not Justified Nor Properly Sought

53
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See e.g., Gateway State Bank

v. Shangri-La Private Club, 113 A.D. 2d 791, 792, 493 N.Y.S. 2d

226 ( 2d Dept. 1985 )( “ To speculate that something might be

caught on a fishing expedition provides no basis pursuant to CPLR

3212(F) to postpone decision on the summary judgment motion “ )

The Motion For Summary Judgment Should Be Granted

     This Court finds the Petitioner has met its burden of

showing entitlement to judgement as a matter of law. This Court

also finds that there are no material issues of fact to preclude

summary judgement. Based upon the foregoing the Petitioner’s

motion for summary judgment is granted.

The Calculations
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Applying the Village’s 2006 equalization rate of 3.43% to

the sale price of the subject property of $1,325,000 produces an

indicated assessed value of $45,448 for 2006. The assessment roll

is to be corrected accordingly and any overpayment of taxes is to

be refunded with interest.

The foregoing constitutes the Order and Decision of this

Court.

Dated: November 8, 2006
       White Plains, N.Y.

____________________________
  HON. THOMAS A. DICKERSON

                                       JUSTICE SUPREME COURT 

TO: William E. Sulzer, Esq.
    Griffin, Coogan & Veneruso, P.C.
    Attorneys For Petitioner
    51 Pondfield Road
    Bronxville, N.Y. 10708

    Ruth F-L. Post, Esq.
    McCullough, Goldberger & Staudt, LLP
    Attorneys For Respondents
    1311 Mamaroneck Avenue, Ste 340
    White Plains, N.Y. 10605
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