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PART XII
PENALTIES AND CONSEQUENCES
CHAPTER 45

SUSPENSION PENDING PROSECUTION

§ 45:1 In general

§ 45:2 VTL § 1193(2) (e) (7) —-- The prompt suspension law

§ 45:3 Suspension procedure

§ 45:4  Applicability to certain underage drivers

§ 45:5  What if defendant appears for arraignment without
counsel?

§ 45:6  Applying Pringle

§ 45:7  What role do the People play at a Pringle hearing?

§ 45:8  Applicability to chemical test result of exactly
.08%

§ 45:9  Applicability to out-of-state licensees

§ 45:10 @ Hardship privilege

§ 45:10A  Hardship privilege cannot be used to operate

commercial motor vehicle

§ 45:11  Pre-conviction conditional license

§ 45:12  Applicability of pre-conviction conditional license
to commercial and taxicab drivers

§ 45:13  Violation of pre-conviction conditional license is
a traffic infraction; violation of hardship privilege
constitutes AUO

§ 45:14  Prompt suspension law does not preclude Court from
suspending defendant's driver's license under other
laws

§$ 45:15 VTIL § 1193 (2) (e) (1) —-- Suspension pending prosecution
based upon prior conviction or vehicular crime

§ 45:16  Suspension procedure

§ 45:17  Effect of failure to comply with statute

§ 45:18 VTL §§ 1193(2) (e) (1) & (7) —-- Suspension time frame

§ 45:19  Length of suspension

§ 45:20  Constitutionality

§ 45:21  Double Jeopardy and Equal Protection

§ 45:22 VIL § 1194 (2) (b) (3) -- Temporary suspension of license
at arraignment in chemical test refusal cases

§$ 45:23 VIL § 510(3-a) —-- Discretionary suspensions

§ 45:1 In general

A defendant charged with DWI must be aware of several statutes



which, if applicable, call for the mandatory and/or permissive
suspension of his or her driver's license pending prosecution. The
first statute is VTL § 1193(2) (e) (7) —-- the so-called "prompt
suspension law" —-- which is generally applicable to a defendant who
is charged with DWI and who is alleged to have had a BAC of .08% or
more at the time of his or her arrest. The second statute, VIL §
1193(2) (e) (1), is applicable to a defendant who is charged with
DWI, Aggravated DWI, DWAI Drugs or DWAI Combined Influence and who
either (a) has been convicted of any violation of VTL § 1192 within
the preceding 5 years, or (b) is charged with Vehicular Assault or
Vehicular Homicide in connection with the current incident. A
third statute, VTL § 1194(2) (b) (3), is applicable to a defendant
who is charged with a violation of VTIL § 1192 and who is alleged to
have refused to submit to a chemical test.

Prior to the enactment of the prompt suspension law, VTL §
510(3-a) had occasionally been used to suspend DWI defendants'
driver's licenses pending prosecution. However, in light of VTL §$§
1193 (2) (e) (1) and (7), as well as the Court of Appeals' decision in
Pringle v. Wolfe, 88 N.Y.2d 426, 646 N.Y.S.2d 82 (1996), continued
reliance upon VTL § 510(3-a) in this regard would appear to be
unwarranted. See Matter of King v. Kay, 39 Misc. 3d 995, 963
N.Y.S.2d 537 (Suffolk Co. Sup. Ct. 2013).

§ 45:2 VTL § 1193(2) (e) (7) -- The prompt suspension law

A defendant who is charged with DWI, Aggravated DWI or DWAI
Combined Influence and who is alleged to have had a BAC of .08% or
more at the time of his or her arrest is subject to the prompt
suspension law. This law provides, in pertinent part:

(7) Suspension pending prosecution; excessive
blood alcohol content. a. Except as provided
in clause a-1 of this subparagraph, a court
shall suspend a driver's license, pending
prosecution, of any person charged with a
violation of [VTL § 1192(2), (2-a), (3) or (4-
a)] who, at the time of arrest, is alleged to
have had .08 of one percent or more by weight
of alcohol in such driver's blood as shown by
chemical analysis of blood, breath, urine or
saliva, made pursuant to [VTL § 1194(2) or
(3) 1.

VIL § 1193(2) (e) (7) (a) .

Notably, the prompt suspension law, by its express terms, only
applies under certain circumstances. For example, the prompt
suspension law only applies where the defendant is charged with VTL
§ 1192(2), (2-a), (3) or (4-a); it does not apply where the
defendant is charged with VTL § 1192(1) (i.e., DWAI) or (4) (i.e.,



DWAI Drugs). In addition, the prompt suspension law only applies
where a chemical test result is obtained; it does not apply where
the defendant is alleged to have refused to submit to a chemical
test. See Appendix 61.

Furthermore, the prompt suspension law only applies where the
defendant's BAC is .08% or more; it does not apply where the
defendant's BAC is below .08%, even if he or she is charged with
VITL § 1192(3). Moreover, the prompt suspension law only applies
where a prosecution is pending. Accordingly, a defendant who
enters a plea of guilty and is sentenced at arraignment 1is not
subject to the prompt suspension law. On the other hand, a
defendant who enters a plea of guilty at arraignment, but whose
sentencing is adjourned, is subject to the prompt suspension law
(because the prosecution does not terminate until the imposition of
sentence) .

§ 45:3 VTL § 1193(2) (e) (7) -- Suspension procedure

Pursuant to the express language of the prompt suspension law,
in order to impose a suspension thereunder the Court must make two

findings. First, the Court "must find that the accusatory
instrument conforms to the requirements of [CPL §] 100.40." VTL §
1193(2) (e) (7) (b). CPL § 100.40 sets forth the facial sufficiency

requirements for local criminal court accusatory instruments.
Second, the Court must find that "there exists reasonable cause to
believe . . . that . . . the holder operated a motor vehicle while
such holder had .08 of one percent or more by weight of alcohol in
his or her blood as was shown by chemical analysis of such person's
blood, breath, urine or saliva, made pursuant to the provisions of
[VIL § 1194].™ VTL § 1193(2) (e) (7) (b).

If such tentative findings are made, the statute provides that
"the holder shall be entitled to an opportunity to make a statement
regarding these two issues and to present evidence tending to rebut
the court's findings." VTL § 1193(2) (e) (7) (b) .

The Court of Appeals' decision in Pringle v. Wolfe, 88 N.Y.2d
426, 646 N.Y.S.2d 82 (1996), added in several prerequisites to
suspension under the prompt suspension law that do not appear in
the statute itself. For example, Pringle adds numerous procedural
due process requirements into the prompt suspension law which must
be complied with before a suspension pending prosecution thereunder
can be imposed; and adds the threshold regquirements that a "court
may not order suspension of the license unless it has 1in 1its
possession the results of the chemical test, and, as the
Commissioner concedes, these results must be presented to the court

in certified, documented form (see, CPLR 4518[c])." Id. at 432,
646 N.Y.S.2d at 85-86 (emphasis added). See also People wv.
DeRojas, 180 Misc. 2d 690, , 693 N.Y.S.2d 404, 405 (App. Term,

2d Dep't 1999).



In addition, Pringle created, and granted the defendant an
absolute right to, a so-called "Pringle hearing.”" 1In this regard,
the Pringle Court held that "[u]lnder the prompt suspension law, the
court must hold a suspension hearing before the conclusion of the
proceedings required for arraignment and before the driver's
license may be suspended.”" 88 N.Y.2d at 432, 646 N.Y.S.2d at 85
(emphasis added). At this hearing, "the court must first determine
whether the accusatory instrument is sufficient on its face and
next whether there exists reasonable cause to believe that the
driver operated a motor vehicle while having a blood alcohol level

in excess of [.08] of 1% as shown by a chemical test."™ Id. at 432,
646 N.Y.S.2d at 85. See also People v. Roach, 226 A.D.2d 55, ,

649 N.Y.S.2d 607, 608-09 (4th Dep't 1996).

With regard to the opportunity to rebut, the Pringle Court
held that it would be "meaningless"™ to allow the defendant "to
'rebut the court's findings' after the suspension is ordered.”™ 88
N.Y.2d at 432, 646 N.Y.S.2d at 8e. Accordingly, the Court
interpreted the prompt suspension law to require both (a) that the
defendant be "entitled to present evidence to rebut the court's
tentative findings before the court may order the license
suspension," id. at 432, 646 N.Y.S.2d at 86 (emphasis added), and
(b) that it is "incumbent on the court to grant a driver's
reasonable request for a short adjournment if necessary to marshal
evidence to rebut the prima facie showing of 'reasonable cause.'"
Id. at 433, 646 N.Y.S.2d at 86.

In People v. Roach, 226 A.D.2d 55, 649 N.Y.S.2d 607 (4th Dep't
1996), the Appellate Division, Fourth Department, both (a) stated
that to invoke the prompt suspension law the Court must find, inter
alia, that "there is reasonable cause to believe that the driver
failed a properly administered and reliable chemical sobriety
test," id. at  , 649 N.Y.S.2d at 609 (emphasis added), and (b)
made clear that the defendant's driver's license should not be
suspended pending prosecution if the driver rebuts the prima facie
showing. Id. at =, 649 N.Y.Ss.2d at 609. See also People v.
Boulton, 164 Misc. 2d 604,  , 625 N.Y.S.2d 428, 430 (Troy City
Ct. 1995) ("Vehicle and Traffic Law & 1193(2) (e) (7) (b) appears to
mandate the return of the 1license to the defendant whenever
evidence 1s presented tending to rebut the Court's findings. On
close analysis this burden is neither onerous nor cumbersome").

Despite the fact that a lawful VTL § 1192 arrest 1is a
prerequisite to a valid request to submit to a chemical test, see,
e.g., Matter of Gagliardi v. Department of Motor Vehicles, 144
A.D.2d 882, @, 535 N.Y.s.2d 203, 204 (3d Dep't 1988) ("In order
for the testing strictures of Vehicle and Traffic Law § 1194 to
come into play, there must have been a lawful arrest for driving
while intoxicated"), and despite the fact that VTL § 1193(2) (e) (7)
requires that the driver fail a chemical test administered pursuant




to VIL § 1194, neither VTL § 1193(2) (e) (7) nor Pringle appear to
contemplate that the driver can challenge the lawfulness of his or
her arrest at a Pringle hearing.

Regardless, the United States Court of Appeals for the Second
Circuit recently held, in a similar DWI-related civil forfeiture
case, that:

[W]e find that the Due Process Clause requires
that claimants be given an early opportunity
to test the probable wvalidity of further
deprivation, including probable cause for the
initial seizure. * * *

As a remedy, we order that claimants be given
a prompt post-seizure retention hearing, with
adequate notice, for motor vehicles seized as
instrumentalities of crime pursuant to
N.Y.C.Code § 14-140(b). * * *

Although we decline to dictate a specific form
for the prompt retention hearing, we hold
that, at a minimum, the hearing must enable
claimants to test the probable wvalidity of
continued deprivation of their wvehicles,
including the City's probable cause for the
initial warrantless seizure. In the absence
of either probable cause for the seizure or
post-seizure evidence supporting the probable
validity of continued deprivation, an owner's
vehicle would have to be released during the
pendency of the criminal and civil
proceedings. * * *

In conclusion, we hold that promptly after
their vehicles are seized under N.Y.C.Code §
14-140 as alleged instrumentalities of crime,
plaintiffs must be given an opportunity to
test the probable wvalidity of the City's
deprivation of their vehicles pendente lite,
including probable cause for the initial
warrantless seizure.

Krimstock v. Kelly, 306 F.3d 40, 68, 68-69, 069, 70 (2d Cir. 2002)
(footnote omitted). See also County of Nassau v. Canavan, 1 N.Y.3d
134, 144-45, 770 N.Y.S.2d 277, 286 (2003) (same).

The retention of a motor vehicle driven by an alleged drunken
driver pendente lite pursuant to N.Y.C.Code § 14-140 is analogous
to the suspension of the driver's license of an alleged drunken
driver pendente lite pursuant to VTL § 1193 (2) (e) (7). As such,
since the Krimstock Court expressly rejected the New York State
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Courts' assessment of the Constitutional due process requirements
associated with the retention of a motor vehicle pendente lite
pursuant to N.Y.C.Code § 14-140 -- Krimstock expressly rejected,
and was critical of, the conclusions of Grinberg v. Safir, 181
Misc. 2d 444, 694 N.Y.S.2d 316 (N.Y. Co. Sup. Ct.), aff'd, 266
A.D.2d 43, 698 N.Y.S.2d 218 (lst Dep't 1999), see Krimstock, 306
F.3d at 53 -- it is reasonable to assume that the Second Circuit
would also disagree with the Pringle Court's apparent conclusion
that the driver need not be given an opportunity to test the
lawfulness of his or her warrantless arrest in connection with a
suspension pendente lite pursuant to VTL § 1193(2) (e) (7).

Nonetheless, in Matter of Vanderminden v. Tarantino, 60 A.D.3d
55, -, 871 N.Y.s.2d 760, 763-64 (3d Dep't 2009), the
Appellate Division, Third Department, without addressing Krimstock
(or other Due Process cases), had the following to say about the
scope of a Pringle hearing:

As relevant to petitioner's remaining
arguments, which pertain to the scope and
conduct of his Pringle hearing, we begin by
noting that the prompt suspension law provides
that, 1in order for the court to issue a
suspension order, it must find that (1) the
accusatory instrument conforms with CPL
100.40, and (2) reasonable cause exists to
believe that the driver operated a motor
vehicle with ".08 of one percent or more by
weight of alcohol in his or her blood as was
shown by chemical analysis of such person's
blood, breath, urine or saliva" (Vehicle and
Traffic Law § 1193[2] [e][7][b]). Where such
an initial determination is made, Vehicle and
Traffic Law § 1193(2) (e) (7) further provides
that the driver "shall be entitled to an
opportunity to make a statement regarding
these two 1issues and to present evidence
tending to rebut the court's findings"
(Vehicle and Traffic Law & 1193[2]([e][7][b]).
In this case, respondent determined that the
simplified information complied with CPL
100.40 and that, based upon the certified
breath test results, as well as the arresting
officer's supporting deposition, there was
reasonable cause to believe that petitioner
had a BAC of .08% or more while operating a
motor vehicle. Therefore, respondent made the
necessary preliminary findings to issue a
suspension order.

In rebuttal, petitioner called three police
witnesses and attempted to question them



regarding the calibration of the breath test
device, the administration of the test, and
matters relating to probable cause for
petitioner's arrest. Respondent precluded any
questioning relating to the calibration and
maintenance of the breath device as well as to
probable cause for the arrest, concluding that
such matters were outside the scope of a

Pringle hearing.

We are not persuaded by petitioner's
contention that his due process rights were
violated by respondent's rulings. While
issues pertaining to the lawfulness of the
police stop, probable cause for arrest, and
whether the breath test device was working
properly at the time of the test are relevant
to the admissibility of breath test results at
a criminal trial, and may ultimately bear on
the determination of c¢riminal culpability,
they are beyond the scope o0of a Pringle
hearing. Significantly, a Pringle hearing is
a civil administrative proceeding which runs
parallel to the criminal proceedings. It is
not a plenary hearing requiring the same level
of due process protection as a criminal trial,
nor 1s it "an opportunity for free-wheeling
discovery regarding the criminal matter."
Indeed, as the Court of Appeals has observed,
to "convert the license suspension proceeding
into a trial on the merits of the underlying
criminal charge . . . would be prohibitively
expensive and cumbersome, and would subvert
the State's compelling interest in promoting
highway safety." For these reasons, we agree
with Supreme Court that respondent
appropriately limited petitioner's inquiry.

(Citations omitted).

Courts will have to reconcile Vanderminden with the Court of
Appeals' holding in Pringle that "the minimal risk of an erroneous
suspension 1is further diminished by the driver's right to a
meaningful presuspension opportunity to rebut the chemical test
results." Pringle v. Wolfe, 88 N.Y.2d 426, 434, 646 N.Y.S.2d 82,
87 (1996) (emphasis added).




§ 45:4 VTL § 1193(2) (e) (7) -- Applicability to certain underage
drivers

VTL § 1193 (2) (e) (7) (a=-1) applies to drivers under 18 years of
age who do not yet possess a full class D or class M driver's
license. A class D license is a regular, non-commercial driver's
license. A class M license is a motorcycle driver's license. VTL
§ 1193(2) (e) (7) (a=-1) provides:

a-1. A court shall suspend a class DJ or MJ
learner's permit or a class DJ or MJ driver's
license, pending prosecution, of any person
who has been charged with a violation of [VTL
S$ 1192(1), (2), (2-a) and/or (3)].

The "J" designation pertains to a junior learner's permit or junior
driver's license. A person between 16 and 18 years of age can
apply for a Jjunior permit/license. A class DJ or MJ driver's
license can be converted to a class D or M driver's license if the
holder is at least 17 years of age and has, among other things,
successfully completed an approved high school or college driver
education course. See 15 NYCRR § 2.5. At age 18, a valid class DJ
or MJ driver's license automatically converts to a class D or M
driver's license.

Notably, unlike the prompt suspension law for class D or M
driver's license holders, VTL § 1193(2) (e) (7) (a-1) applies not only
where the defendant is charged with VTL § 1192(2), (2-a) and/or
(3), but also where he or she is charged with VTL § 1192(1) (i.e.,
DWAI). In addition, unlike the prompt suspension law for class D
or M driver's license holders, no chemical test result is required.
Thus, VTL § 1193(2) (e) (7) (a-1) can be applied to chemical test
refusal cases, and to cases where the chemical test results are not
yet available.

VTL § 1193 (2) (e) (7) (b) provides that "the suspension occurring
under clause a-1 of this subparagraph shall occur immediately after
the holder's first appearance before the court on the charge which
shall, whenever possible, be the next regularly scheduled session
of the court after the arrest or at the conclusion of all
proceedings required for the arraignment."

In terms of due process, in order to impose a suspension under
VTL § 1193(2) (e) (7) (1-a), the Court must make two findings. First,
the Court "must find that the accusatory instrument conforms to the
requirements of [CPL §] 100.40." VTL § 1193(2) (e) (7) (b). CPL §
100.40 sets forth the facial sufficiency requirements for local
criminal court accusatory instruments. Second, the Court must find
that:



[Tlhere exists reasonable cause to believe
either that (a) the holder operated a motor
vehicle while such holder had .08 of one
percent or more by weight of alcohol in his or
her blood as was shown by chemical analysis of
such person's blood, breath, urine or saliva,
made pursuant to the provisions of [VTL §
1194] or (b) the person was the holder of a
class DJ or MJ learner's permit or a class DJ
or MJ driver's license and operated a motor
vehicle while such holder was in violation of
[VTL § 1192(1), (2) and/or (3)].

VTL § 1193(2) (e) (7) (b) (emphasis added).

If such tentative findings are made, the statute provides that
"the holder shall be entitled to an opportunity to make a statement
regarding these two issues and to present evidence tending to rebut
the court's findings." VTL § 1193(2) (e) (7) (b) . In addition, the
additional procedural due process requirements set forth in the
Court of Appeals' decision in Pringle v. Wolfe, 88 N.Y.2d 426, 646
N.Y.S.2d 82 (1996), apply. See § 45:3, supra.

§ 45:5 What if defendant appears for arraignment without
counsel®?

Perhaps the most disturbing aspect of the prompt suspension
law is the way in which it is administered by many Courts where the
defendant appears for arraignment without counsel. In this regard,
many defendants who appear for arraignment without counsel in DWI
cases have their driver's licenses summarily suspended by the
Court. No findings are made; no Pringle hearing is held; no
opportunity to make a statement or present evidence is offered,
etc.

Simply stated, such Courts are Dboth (a) flagrantly
disregarding the requirements of the statute, and (b) flagrantly
disobeying the Court of Appeals' decision in Pringle v. Wolfe, 88
N.Y.2d 426, 646 N.Y.S.2d 82 (1996). As such, they are flagrantly
disregarding defendants' Constitutional right to Due Process.

But that is not all. Such Courts are also violating one of
the most cherished Constitutional rights of all -- the right to
counsel -- which right has been zealously protected by the Court of
Appeals, and has been codified in CPL § 170.10. 1In this regard,
the Court of Appeals has made clear that:

The State constitutional right to counsel is a
"cherished principle" worthy of the "highest
degree of [judicial] vigilance." Our
decisional law has advanced this principle by



holding that the State constitutional right to
counsel attaches indelibly in two situations.
First, it arises when formal judicial
proceedings begin, whether or not the
defendant has actually retained or requested a
lawyer. . . . Although these principles are
similar to those developed under the Fifth and
Sixth Amendments to the Federal Constitution,
New York's constitutional right to counsel
jurisprudence developed "independent of its
Federal counterpart" and offers broader
protections.

People v. Ramos, 99 N.Y.2d 27, 32-33, 750 N.Y.S.2d 821, 824 (2002)
(citations and footnote omitted). See also People v. West, 81
N.Y.2d 370, 373, 599 N.Y.S.2d 484, 486 (1993); People v. Ross, 67
N.Y.2d 321, 502 N.Y.S.2d 693 (1986); People v. Cunningham, 49
N.Y.2d 203, 207-08, 424 N.Y.S.2d 421, 423-24 (1980).

This "indelible" right to counsel ..
attaches upon defendant's request for an
attorney, at arraignment or upon the filing of
an accusatory instrument. Underlying the rule
is the concept that a criminal defendant
confronted by the awesome  prosecutorial
machinery of the State is entitled, at a bare
minimum, to the advice of counsel when he is
considering surrender of his wvaluable legal
rights.

People v. Grimaldi, 52 N.Y.2d 611, o6l6, 439 N.Y.S.2d 833, 835
(1981) (emphases added) (citations omitted).

In addition, CPL § 170.10(3) provides:

3. The defendant has the right to the aid of
counsel at the arraignment and at every
subsequent stage of the action. If he appears
upon such arraignment without counsel, he has
the following rights:

(a) To an adjournment for the purpose of
obtaining counsel; and

(b) To communicate, free of charge, by letter
or by telephone, for the purposes of
obtaining counsel and informing a
relative or friend that he has been
charged with an offense; and

(c) To have counsel assigned by the court if
he is financially unable to obtain the
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same; except that this paragraph does not
apply where the accusatory instrument
charges a traffic infraction or
infractions only.

(Emphases added) .

Furthermore, CPL § 170.10(4) mandates that the Court "must
inform the defendant":

(a) Of his rights as prescribed in
subdivision three; and the court must not
only accord him opportunity to exercise
such rights but must itself take such
affirmative action as 1s necessary to
effectuate them.

(Emphasis added) .

Numerous Court of Appeals decisions clearly establish that,
for a waiver of the fundamental Constitutional right to counsel to
be wvalid, the Court must conduct a "searching inquiry," on the
record, into whether the waiver is knowing, voluntary, intelligent
and unequivocal. In People v. Smith, 92 N.Y.2d 516, 683 N.Y.S.2d
164 (1998), the Court of Appeals reiterated that:

This Court has recognized that defendants may
insist on foregoing the benefits associated
with the right to counsel and proceeding on a
pro se basis. We have consistently also
cautioned, however, that the waiver of this
fundamental right to counsel requires that a
trial court must Dbe satisfied that a
defendant's waiver is unequivocal, voluntary
and intelligent; otherwise the waiver will not
be recognized as effective.

To ascertain whether a waiver meets these
appropriately rigorous requirements, the trial

courts "should undertake a sufficiently
'searching inquiry'" in order to be
"reasonably certain” that a defendant
appreciates the "'dangers and disadvantages'
of giving wup the fundamental —right to
counsel." Governing principles demand that

appropriate record exploration between the
trial court and defendant be conducted, both
to test an accused's understanding of the
waiver and to provide a reliable basis for
appellate review.

11



When a record lacks the requisite "searching

inquiry" or fails to measure up to the
prescribed standards, a waiver of the right to
counsel will be deemed ineffective. To pass

muster, a "searching inquiry" must reflect
record evidence that defendant's know what
they are doing and that choices are exercised
"with eyes open."

This Court has also signified that these
record exchanges should affirmatively disclose
that a trial court has delved 1into a
defendant's age, education, occupation,
previous exposure to legal procedures and
other relevant factors bearing on a competent,
intelligent, voluntary waiver.

Id. at 520, 683 N.Y.S.2d at 166-67 (emphases added) (citations
omitted) . See also People v. Arroyo, 98 N.Y.2d 101, 103-04, 745
N.Y.S.2d 796, 798 (2002) (same); People v. Slaughter, 78 N.Y.2d
485, 491-92, 577 N.Y.S.2d 206, 210-11 (1991) (same); People wv.
Sawyer, 57 N.Y.2d 12, 21, 453 N.Y.S.2d 418, 423 (1982) (same).

In this regard, the United States Supreme Court has made clear
that "[plresuming waiver from a silent record is impermissible.
The record must show, or there must be an allegation and evidence
which show, that an accused was offered counsel but intelligently
and understandingly rejected the offer. Anything less is not a
waiver." Carnley v. Cochran, 369 U.S. 506, 516, 82 S. Ct. 884, 890
(1963) . See generally People v. Nixon, 21 N.Y.2d 338, 355, 287
N.Y.S.2d 659, 672 (1967) ("In cases involving defendants without
lawyers . . . particular pains must be taken. . . . In such cases
inquiry, well beyond the standards thus far propounded, 1is
indicated") .

The requirement of a valid waiver of the right to counsel is
also codified in CPL § 170.10¢(6). CPL § 170.10(6) provides, in
pertinent part, that except where the only charges are traffic
infractions:

If a defendant . . . desires to proceed
without the aid of counsel, . . . the court
must permit the defendant to proceed without
the aid of counsel if it is satisfied that he
made such decision with knowledge of the
significance thereof, but if it 1is not so
satisfied it may not ©proceed until the
defendant is provided with counsel, either of
his own choosing or by assignment.

Finally, the official Practice Commentaries to CPL § 170.10
provide, in pertinent part, that:

12



The statutory procedure as outlined, however,
omits an essential first step that should be
the responsibility of the court whenever the
defendant appears without counsel and there
has been no warrant of arrest. This 1is
scrutiny of the accusatory instrument for
legal sufficiency. The reason for immediate
initial appraisal of that instrument is of
course that it 1is the basis of the court's
jurisdiction; and, accordingly, if the
instrument is not legally sufficient, the
court has no authority at all to proceed with
the arraignment. It must dismiss the
instrument and discharge the defendant.

If the <court 1is satisfied that it has
jurisdiction, the next step is to advise the
defendant of his or her rights. In this
respect the statute reflects New York's long-
standing policy that every effort be made for
certainty that the defendant is aware, and has
reasonable opportunity to avail himself, of
the right to representation by counsel. Thus
the court, in addition to advising an
unrepresented defendant of the rights set
forth 1in subdivision three, must not only
accord the defendant an opportunity to
exercise those rights, "but must itself take
such affirmative action as 1s necessary to
effectuate them."

A defendant has the right to the aid of
counsel at arraignment and at all subsequent
stages of the proceedings, regardless of the
gravity of the charge. Under New York
statutory law this right is broader than the
requirements of the Federal Constitution.

Note too, the clear statutory direction that,
in cases other than a traffic infraction, the
court must not permit defendant to proceed
without the aid of counsel unless it is
satisfied that the defendant made the choice
to do so with knowledge of the wvalue of
counsel and risks inherent in self-
representation. This requires a "searching
inquiry" as to defendant's appreciation of the
"dangers and disadvantages" of attempting to

cope with the legal proceedings -- e.g.,
various motions, jury selection, introduction
of evidence, objections to same, etc. -- as
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distinguished from merely advising as to the
seriousness of the charge and of the fact that
the defendant could be sentenced to
imprisonment. People v. Kaltenbach, 1983, 60
N.Y.2d 797, 469 N.Y.S.2d 685, 457 N.E.2d 791.

Preiser, Practice Commentaries, McKinney's Cons. Laws of N.Y., Book
11A, CPL & 170.10, at 12-13 (emphases added) (citations omitted).

Simply stated, an unfortunate byproduct of the prompt
suspension law is that it puts local criminal courts, who are often
under tremendous pressure from groups such as M.A.D.D., S.A.D.D.
and R.I.D., in a position where they are forced to balance the
fundamental need to impartially protect defendants' Constitutional
rights with the perceived need to confiscate the driver's licenses
of accused drunken drivers at any cost -- and, all too often, the
latter concern prevails.

In People v. Rios, 9 Misc. 3d 1, 801 N.Y.S.2d 113 (App. Term,
9th and 10th Jud. Dist. 2005), the defendant's convictions of
various traffic infractions were reversed for failure to properly
advise the defendant of his right to counsel.

§ 45:6 Applying Pringle

After years without any appellate guidance in the area, the
Appellate Division, Third Department, has recently issued several
decisions addressing Pringle and the prompt suspension law. The
leading case addressing the scope of a Pringle hearing is Matter of
Vanderminden v. Tarantino, 60 A.D.3d 55, 871 N.Y.S.2d 760 (3d Dep't
2009), which is discussed at length in § 45:3, supra. See also
Matter of Schermerhorn v. Becker, 64 A.D.3d 843, 883 N.Y.S.2d 325
(3d Dep't 2009); Matter of Schmitt v. Skovira, 53 A.D.3d 918, 862
N.Y.S.2d 167 (3d Dep't 2008).

One issue that is now well settled is that "a Pringle hearing
is a civil administrative proceeding separate and apart from the
underlying criminal prosecution, but which runs parallel thereto."

Schermerhorn, 64 A.D.3d at , 883 N.Y.S.2d at 328. See also
Vanderminden, 60 A.D.3d at  , 871 N.Y.S.2d at 764; Schmitt, 53
A.D.3d at , 862 N.Y.S.2d at 170-71. As such, the results of a
Pringle hearing can be challenged via a CPLR Article 78 proceeding.
Schmitt, 53 A.D.3d at , 862 N.Y.S.2d at 172.

In addition, Schermerhorn addresses the People's role at a
Pringle hearing. This issue 1s addressed in § 45:7, 1infra.
Furthermore, Vanderminden addresses the applicability of the prompt
suspension law to out-of-state licensees. This issue is addressed
in § 45:9, infra.
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§ 45:7 VTL § 1193(2) (e) (7) -- What role do the People play at a
Pringle hearing?

In Matter of Schermerhorn v. Becker, 64 A.D.3d 843, 883
N.Y.S.2d 325 (3d Dep't 2009), the Appellate Division, Third
Department, squarely addressed the issue of the People's role at a
Pringle hearing. The Court held that "a district attorney clearly
does not hold the status of a party in a Pringle hearing." Id. at
___, 883 N.Y.S.2d at 328-29. Nonetheless, if they so choose, the
People can play a "limited role" at the hearing. Id. at  , 883
N.Y.S.2d at 328. Specifically, the People can remind the Court of
the prompt suspension law, offer to provide the Court with the
defendant's chemical test result, and "comment in the event that
defense counsel attempt[s] to markedly expand the narrow scope and
purpose of the Pringle hearing." Id. at & n.2, 883 N.Y.S.2d at
328 & n.2. See generally Matter of Broome County DA's Office v.
Meagher, 8 A.D.3d 732, 777 N.Y.S.2d 567 (3d Dep't 2004); Czajka v.
Breedlove, 200 A.D.2d 263, , 613 N.Y.S.2d 741, 742 (3d Dep't
1994) ("The position of District Attorney is a purely statutory
office and, consequently, the only powers and duties which may be
exercised by one acting in that post are those conferred by the
Legislature, either expressly or by necessary implication").

Notably, the Schermerhorn Court made clear that the People are
not required to participate in Pringle hearings. 64 A.D.3d at
n.2, 883 N.Y.S.2d at 328 n.2 ("Nor do we suggest that a district
attorney's presence at a Pringle hearing is required").

§ 45:8 VTL § 1193(2) (e) (7) —-- Applicability to chemical test
result of exactly .08%

The express language of the prompt suspension law states that
it applies to a DWI defendant who "is alleged to have had .08 of
one percent or more by weight of alcohol in such driver's blood as
shown by chemical analysis of blood, breath, urine or saliva, made
pursuant to [VTL §&§ 1194(2) or (3)]1." VIL § 1193(2) (e) (7) (a)
(emphasis added). Nonetheless, this State's highest Court, in
interpreting this law when the proscribed BAC was .10%, clearly and
expressly held that:

The court may not order suspension of the
driver's license unless 1t has 1in its
possession the documented results of a
reliable chemical test showing that the
driver's blood alcohol level was in excess of
.10 of 1%.

Pringle v. Wolfe, 88 N.Y.2d 426, 434, 646 N.Y.S.2d 82, 87 (1990)
(emphasis added) . In this regard, the "in excess of .10 of 1%"
language does not appear to be a typographical error; rather, it
appears throughout the Pringle decision. See, e.qg., id. at 432,
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646 N.Y.S.2d at 85 ("At the suspension hearing, the court must
first determine whether the accusatory instrument is sufficient on
its face and next whether there exists reasonable cause to believe
that the driver operated a motor vehicle while having a blood
alcohol level in excess of .10 of 1% as shown by a chemical test")
(emphasis added) (citation omitted); id. at 430, 646 N.Y.S.2d at
84; id. at 435, 646 N.Y.S.2d at 88.

This same rationale should apply to a chemical test result of
exactly .08% now that the statute has been amended to reflect the
change in VTL § 1192 (2).

§ 45:9 VTL § 1193(2) (e) (7) -- Applicability to out-of-state
licensees
In Matter of Vanderminden v. Tarantino, 60 A.D.3d 55, , 871

N.Y.S.2d 760, 762-63 (3d Dep't 2009), the Appellate Division, Third
Department, held as follows:

The threshold question is whether petitioner,
as the holder of a Vermont license, was
subject to the prompt suspension law.
Petitioner contends that because the statute
authorizes the suspension of a driver's
license but does not specifically refer to an
out-of-state licensee's driving privileges,
the statute applies only to holders of New
York licenses. We do not agree. As noted by
the Court of Appeals, Vehicle and Traffic Law
article 31, of which section 1193 is a part,
is "a tightly and carefully integrated statute
the sole purpose of which is to address drunk
driving." Within the statutory scheme,
section 1193 contains the exclusive criminal
penalties and civil sanctions applicable to
drunk driving offenses, including the prompt
suspension provision that is intended to keep
potentially dangerous drivers off New York's
roadways while their criminal charges are
adjudicated. The role of that provision would
be undermined, and its application rendered
arbitrary, if it is interpreted to allow the
holder of an out-of-state license to continue
driving in New York when, under the same
circumstances, the holder of a New York
license would be prohibited from driving.
Given the comprehensive nature and remedial
purpose of article 31, we do not believe the
Legislature intended such an anomalous result.
Accordingly, we construe Vehicle and Traffic
Law § 1193(2) (e) (7) as authorizing a court to
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suspend the driving privileges of an out-of-
state licensee under the same circumstances as
would Jjustify suspending a New York license.

(Citations and footnote omitted). See also People v. MacDougall,
165 Misc. 2d 991, , 630 N.Y.S.2d 853, 854 (Brighton Just. Ct.
1995) (same). Cf. People v. Nuchow, 164 Misc. 2d 24, , 023

N.Y.S.2d 1006, 1010 (Orangetown Just. Ct. 1995) (reaching opposite
conclusion) .

Where an out-of-state licensee's New York driving privileges
are suspended pending prosecution, the Court has the power to issue
him or her a hardship privilege. See People v. Reick, 33 Misc. 3d
774, 930 N.Y.S.2d 429 (N.Y. City Crim. Ct. 2011). See also next
section. Similarly, DMV will issue the person a pre-conviction
conditional license if he or she is otherwise eligible therefor.

§ 45:10 VTL § 1193(2) (e) (7) -- Hardship privilege

VTL § 1193(2) (e) (7) (e) provides, in pertinent part, that "[i]f
the court finds that the suspension imposed pursuant to this
subparagraph will result in extreme hardship, the court must issue
such suspension, but may grant a hardship privilege, which shall be
issued on a form prescribed by the commissioner." (Emphasis
added) . The phrase "extreme hardship" as wused in VTL §
1193(2) (e) (7) (e) does not take on its literal meaning. Rather, it
is defined as follows:

"[E]l]xtreme hardship" shall mean the inability
to obtain alternative means of travel to or
from the licensee's employment, or to or from
necessary medical treatment for the licensee
or a member of the licensee's household, or if
the licensee 1s a matriculating student
enrolled in an accredited school, college or
university travel to or from such licensee's
school, college or university if such travel
is necessary for the completion of the
educational degree or certificate.

Id.

In People v. Reick, 33 Misc. 3d 774, , 930 N.Y.S.2d 429,
430-31 (N.Y. City Crim. Ct. 2011), the Court held that a hardship
privilege can be granted to an out-of-state licensee.

Where the defendant requests a so-called "hardship hearing,"
the statute makes clear that the hearing must be held within 3
business days. See VIL § 1193(2) (e) (7) (e) ("In no event shall
arraignment be adjourned or otherwise delayed more than three
business days solely for the purpose of allowing the licensee to
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present evidence of extreme hardship") (emphasis added). Notably,
this section merely prohibits the adjournment of the arraignment
for more than 3 business days if the sole purpose for the
adjournment is to allow the licensee to present evidence of extreme
hardship; if an adjournment is granted for reasons other than, or
in addition to, this purpose, the 3-day limitation does not appear

to apply.

In terms of proving extreme hardship, the statute places the
burden of proving extreme hardship on the licensee, "who may

present material and relevant evidence.”" VTL § 1193(2) (e) (7) (e) .
However, "[a] finding of extreme hardship may not be based solely
upon the testimony of the licensee." Id. (emphasis added). In

this regard, the author advises clients to bring proof of where
they live and proof of where they work, go to school, etc.; and, if
possible, a friend or relative who can corroborate such
information. For cases addressing factors to be considered in
determining extreme hardship, see People v. Correa, 168 Misc. 2d
309, 643 N.Y.S.2d 310 (N.Y. City Crim. Ct. 1996), and People v.
Bridgman, 163 Misc. 2d 818, 622 N.Y.S.2d 431 (Canandaigua City Ct.
1995) . "The court shall set forth upon the record, or otherwise
set forth in writing, the factual basis for such finding." VTL §
1193 (2) (e) (7) (e) .

If granted, VTL § 1193(2) (e) (7) (e) provides that a hardship
privilege:

[S]hall permit the operation of a vehicle only
for travel to or from the licensee's
employment, or to or from necessary medical
treatment for the licensee or a member of the
licensee's household, or if the licensee is a
matriculating student enrolled in an
accredited school, college or university
travel to or from such 1licensee's school,
college or university if such travel 1is
necessary for the completion of the
educational degree or certificate.

(Emphasis added) .

Although the statutory language omits any reference to driving
as part of (i.e., during) the licensee's employment, an informal
opinion from DMV Counsel's Office states that a person who needs to
drive to and from various Jjob sites may do so, but he or she may
not drive for purposes such as running errands, picking up work

materials, etc. See Appendix 62. Notably, however, a more recent
informal opinion from DMV Counsel's Office states that DMV has
"retreated" from this position. See Appendix 67.
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§ 45:10A VTL § 1193(2) (e) (7) -- Hardship privilege cannot be used
to operate commercial motor wvehicle

"A hardship privilege shall not be valid for the operation of
a commercial motor vehicle." VTL § 1193(2) (e) (7) (e).

§ 45:11 VTL § 1193(2) (e) (7) -- Pre-conviction conditional license
VIL § 1193(2) (e) (7) (d) provides, in pertinent part:

[I1f any suspension occurring under [VTL §
1193 (2) (e) (7)] has been in effect for a period
of [30] days, the holder may be issued a
conditional license, in accordance with [VTL §
1196], provided the holder of such license is
otherwise eligible to receive such conditional
license. . . . The commissioner shall
prescribe by regulation the procedures for the
issuance of such conditional license.

The relevant regulations are set forth at 15 NYCRR § 134.18,
which provides as follows:

Section 134.18 Conditional 1license issued
pending prosecution.

(a) When a driver's 1license 1is suspended
pending prosecution pursuant to section
1193 (2) (e) (7) of the Vehicle and Traffic Law,
the holder of such license may be issued a
conditional 1license, 30 days after such
suspension takes effect, provided such person
is eligible for such a license as set forth in
section 134.7 of this Part and section 1196 of

the Vehicle and Traffic Law. Such person
shall not be required to and may not
participate in the alcohol and drug
rehabilitation program when issued a

conditional license pursuant to this section.

(b) Establishment of conditions. Each
conditional license issued under this section
shall be subject to the conditions set forth
in section 134.9(b) of this Part and section
1196 of the Vehicle and Traffic Law.

(c) Revocation of conditional license. The
provisions of section 134.9(c) of this Part
shall be applicable to a conditional license
issued under this section.
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(d) Period of validity. A conditional license
issued under this section shall be wvalid,
unless otherwise revoked, suspended or
expired, until the prosecution for the pending
alcohol-related charge is terminated.

Simply stated, a person whose driver's license is suspended
pursuant to the prompt suspension law 1is eligible for a pre-
conviction conditional license if he or she would be eligible for
a conditional license if convicted of the underlying DWI charge,
and vice versa.

§ 45:12 VTL § 1193(2) (e) (7) -- Applicability of pre-conviction
conditional license to commercial and taxicab drivers

Prior to September 30, 2005, VTL § 1196(7) (g) provided that
"lalny conditional 1license or privilege 1issued to a person
convicted of a violation of any subdivision of [VTL § 1192] shall
not be valid for the operation of any commercial motor vehicle or
taxicab as defined in this chapter." (Emphasis added). Since a
person whose driver's license 1is suspended pending prosecution
pursuant to the prompt suspension law is not convicted of a VTL §
1192 wviolation, VTL § 1196(7) (g) was inapplicable to a pre-
conviction conditional license issued to such person. Accordingly,
a pre-conviction conditional license could be used to operate a
commercial motor vehicle and/or a taxicab.

A 2007 amendment to VTL § 1193 (2) (e) (7) (d) provides that "[a]
conditional license issued pursuant to this subparagraph shall not
be valid for the operation of a commercial motor vehicle."

On the other hand, DMV will still issue a pre-conviction
conditional license valid for the operation of a taxicab.

§ 45:13 VITL § 1193(2) (e) (7) -- Violation of pre-conviction
conditional license is a traffic infraction; violation of
hardship privilege constitutes AUO

VIL § 1196(7) (f) provides that wusing a pre-conviction
conditional 1license "for any use other than those authorized

pursuant to [VTL §&§ 1196(7) (a)]" constitutes a traffic infraction.
See also People v. Rivera, 16 N.Y.3d 654, 655-56, 926 N.Y.S.2d 1o,
17 (2011) ("a driver whose license has been revoked, but who has

received a conditional 1license and failed to comply with its
conditions, may be prosecuted only for the traffic infraction of
driving for a use not authorized by his license, not for the crime
of driving while his license is revoked").

By contrast, there is no comparable statute dealing with using

a hardship privilege for a use other than those authorized pursuant
to VTL § 1193(2) (e) (7) (e). As a result, a person caught violating
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a hardship privilege can be charged with AUO. See also Chapter 13,
supra.

§ 45:14 VTL § 1193(2) (e) (7) -- Prompt suspension law does not
preclude Court from suspending defendant's driver's
license under other laws

Finally, VTL § 1193(2) (e) (7) (c) expressly states that
"[n]othing contained in this subparagraph shall be construed to
prohibit or 1limit a court from imposing any other suspension
pending prosecution required or permitted by law." This language
presumably refers to suspensions pending prosecution pursuant to
VTL § 1193(2) (e) (1), VIL § 1194 (2) (b) (3) and VTL § 510(3-a), which
are discussed in the sections that follow.

Our thanks to Neal W. Schoen, First Assistant Counsel, and Ida
L. Traschen, Associate Counsel, of DMV Counsel's Office, for their
advice and assistance with regard to the prompt suspension law.

§ 45:15 VTL § 1193(2) (e) (1) -- Suspension pending prosecution
based upon prior conviction or vehicular crime

A defendant who is charged with DWI, Aggravated DWI, DWAI
Drugs or DWAI Combined Influence and who either (a) has been
convicted of any violation of VTL § 1192 within the preceding 5
years, or (b) 1s charged with Vehicular Assault or Vehicular
Homicide in connection with the current incident, is also subject
to the suspension of his or her driver's 1license pending
prosecution. In this regard, VTL § 1193(2) (e) (1) provides, in
pertinent part:

(1) Suspension pending prosecution; procedure.
a. Without notice, pending any prosecution,
the court shall suspend such license, where
the holder has been charged with a violation
of [VTIL & 1192(2), (2-a), (3), (4) or (4-a)]
and either (i) a violation of a felony under
[Penal Law Article 120 or 125] arising out of
the same incident, or (ii) has been convicted
of any violation under [VTL § 1192] within the
preceding [5] years.

VIL § 1193(2) (e) (1) (a) .

Notably, VTL § 1193(2) (e) (1), by its express terms, only
applies under certain circumstances. For example, it only applies
where the defendant is charged with VTL § 1192 (2), (2-a), (3), (4)
or (4-a); it does not apply where the defendant is charged with VTL
§ 1192(1) (i.e., DWAI). In addition, VTL § 1193(2) (e) (1) only
applies where the defendant either (a) has been convicted of any
violation of VTL § 1192 within the preceding 5 years, or (b) 1is
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charged with Vehicular Assault or Vehicular Homicide in connection
with the current incident. Furthermore, unlike the prompt
suspension law, no chemical test result is required; thus, VTL §
1193 (2) (e) (1) can be applied to chemical test refusal cases.

Like the prompt suspension law, VTL § 1193(2) (e) (1) only
applies where a prosecution is pending. Accordingly, a defendant
who enters a plea of guilty and is sentenced at arraignment is not
subject to VIL § 1193(2) (e) (1). On the other hand, a defendant who
enters a plea of guilty at arraignment, but whose sentencing is
adjourned, 1is subject thereto (because the prosecution does not
terminate until the imposition of sentence).

§ 45:16 VTL § 1193(2) (e) (1) -- Suspension procedure

In order to impose a suspension under VTL § 1193 (2) (e) (1), the
Court must make three findings. First, the Court "must find that
the accusatory instrument conforms to the requirements of [CPL §]
100.40." VTL § 1193(2) (e) (1) (b) . CPL § 100.40 sets forth the
facial sufficiency requirements for local criminal court accusatory
instruments. Second, the Court must find that "there exists
reasonable cause to believe that the holder operated a motor
vehicle in violation of [VTL § 1192 (2), (2-a), (3), (4) or (4-a)]."
VIL § 1193(2) (e) (1) (b). Critically, this means that reasonable
cause (i.e., probable cause) to believe that the defendant is
guilty of DWI, Aggravated DWI, DWAI Drugs or DWAI Combined

Influence -- and not merely of DWAI Alcohol -- is an element of a
VTL § 1193(2) (e) (1) suspension. Third, the Court must find that
"there exists reasonable cause to believe . . . either (i) the

person had been convicted of any violation under [VTL § 1192]
within the preceding [5] years; or (ii) that the holder committed
a violation of a felony under [Penal Law Article 120 or 125]." VTL
§ 1193(2) (e) (1) (b) .

If such tentative findings are made, the statute provides that
"the holder shall be entitled to an opportunity to make a statement
regarding the enumerated issues and to present evidence tending to
rebut the court's findings." VTL § 1193(2) (e) (1) (b).

If a suspension is imposed pursuant to VTIL § 1193(2) (e) (1) as
a result of the defendant being charged with a felony under Penal
Law Article 120 or 125:

[A]lnd the holder has requested a hearing
pursuant to [CPL Article 180], the court shall
conduct such hearing. If upon completion of
the hearing, the court fails to find that
there is reasonable cause to believe that the
holder committed a felony under [Penal Law
Article 120 or 125] and the holder has not
been previously convicted of any violation of
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[VIL § 1192] within the preceding [5] years
the court shall promptly notify the
commissioner and direct restoration of such
license to the 1license holder unless such
license 1s suspended or revoked pursuant to
any other provision of this chapter.

VIL § 1193(2) (e) (1) (b).

In light of the Court of Appeals' decision in Pringle v.
Wolfe, 88 N.Y.2d 426, 646 N.Y.S.2d 82 (1996), it seems clear both
(a) that the procedural due process requirements set forth therein
apply equally to both VTL §§ 1193(2) (e) (1) and (7), and (b) that
evidence of a defendant's alleged prior VTL § 1192 conviction must
be submitted to the Court in "certified, documented form." See §
45:3, supra. See also CPL § 60.60; People v. Van Buren, 82 N.Y.2d
878, 609 N.Y.S.2d 170 (1993); People v. Smith, 258 A.D.2d 245, 697
N.Y.S.2d 783 (4th Dep't 1999).

In People v. Osborn, 193 Misc. 2d 173, @, 749 N.Y.S.2d 853,
855 (Sullivan Co. Ct. 2002), the Court held that "the principles
upon which the Court of Appeals based Pringle, supra in regard to
V & T § 1193(2) (e) (7) apply equally herein with regard to V & T §
1193 (2) (e) (1)."™ 1In so holding, the Court reasoned that:

A drivers license 1is a substantial property
right and due process must be followed whether
that property right 1is sought to be taken
under V & T § 1193 (2) (e) (7) or (2) (e) (1).

The statutory language of \ & T S
1193 (2) (e) (7) is almost exactly the same as V
& T § 1193(2) (e) (1) with the one exception
that one of the criteria for the taking under
V & TS 1193(2) (e) (7) is blood alcohol content
of [.08] or higher while one of the criteria
under V & T § 1193(2) (e) (1) 1is a prior
conviction of any section of V & T § 1192
within the preceding five vyears. This
distinction does not mollify one's Due Process
rights under Pringle.

Id. at , 749 N.Y.S.2d at 855.

Similarly, in People v. Giacopelli, 171 Misc. 2d 844, , 655
N.Y.S.2d 835, 839 (Clarkstown Just. Ct. 1997), the Court held that:

[B]oth sections 1193 (2) (e) (1) and (7),
providing for pretrial suspension, have a
"deprivational" effect, and as the very same
"substantial property interest" is at issue
under both statutes, Pringle v. Wolfe must
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apply to both sections equally. Perhaps more
importantly, there exists a stronger reason
for a hearing under section 1193(2) (e) (1), as
there exists no tempering of the suspension
with the grant of a "hardship license" as is
available in section 1193 (2) (e) (7) (e) .

§ 45:17 VTL § 1193(2) (e) (1) -- Effect of failure to comply with
statute
In Matter of Plumley v. Leuenberger, 131 Misc. 2d 543, ,

500 N.Y.S.2d 911, 913 (Oneida Co. Sup. Ct. 1985), the Court lifted
the suspension of the petitioner's driver's license pending
prosecution and ordered that the license be returned where the Town
Court failed to follow the requirements of the suspension statute.
The Court held that the suspension was untimely in that it occurred
after the arraignment had been completed. Id. at  , 500 N.Y.S.2d
at 913. 1In addition, "I[n]Jo findings were made and transmitted to
petitioner. Consequently, he was not given an opportunity to rebut
them. Thus, there has been no compliance with the statute, and the
suspension should be lifted and the license returned." Id. at
500 N.Y.S.2d at 912.

On the other hand, in Matter of Kinney v. Bortle, 136 Misc. 2d
68, __, 518 N.Y.s.2d 336, 337 (Oneida Co. Sup. Ct. 1987), a
different Judge of the same Court held that the Town Court's
failure to comply with the suspension statute "cannot be construed
as a waiver of the statutory requirement that petitioner's license
be surrendered. A Town Justice simply has no authority to waive
the requirements of V & T § 510(2) (b) (vi) (a) and (b). The Town
Justice's letter directing surrender of the license which was sent
some three week [sic] after petitioner's first appearance, 1is
legally effective, and petitioner must immediately comply with that
directive."

It should be noted that, since both Plumley and Kinney were
decided long before the Court of Appeals' decision in Pringle wv.
Wolfe, 88 N.Y.2d 426, 646 N.Y.S.2d 82 (1996), the continued
validity of these cases is questionable.

In People v. Giacopelli, 171 Misc. 2d 844, , 655 N.Y.S.2d
835, 839 (Clarkstown Just. Ct. 1997), which was decided subsequent
to Pringle, the Court held both (a) that Pringle applies equally to
both VTL §§ 1193(2) (e) (1) and (7), and (b) "that having suspended
the defendant's driver's license prior to holding a hearing was a
violation of the defendant's due process rights to a hearing."

§ 45:18 VTL §§ 1193(2) (e) (1) & (7) —-- Suspension time frame

The prompt suspension law provides that, with two exceptions,
the Court must impose a suspension thereunder "no later than at the
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conclusion of all proceedings required for the arraignment." VTL
§ 1193(2) (e) (7) (b). See also Pringle v. Wolfe, 88 N.Y.2d 426, 429,
432, 646 N.Y.S.2d 82, 84, 85 (199¢0).

The first exception is that if, for some reason, the results
of the chemical test are not available prior to the completion of
the arraignment (which is only the case where the chemical test is
a blood or urine test, as breath test results are available almost
instantaneously), "the complainant police officer or other public
servant shall transmit such results to the court at the time they
become available." VIL § 1193(2) (e) (7) (b) . The Court 1is
thereafter required to impose a prompt suspension law suspension
"as soon as practicable following the receipt of such results and
in compliance with the requirements of [VTL § 1193(2) (e) (7) (b)]1."
Id.

The second exception applies to an underage offender with a
class DJ or MJ driver's 1license/learner's permit. In this
situation, VTL § 1193(2) (e) (7) (b) provides that "the suspension
occurring under clause a-1 of this subparagraph shall occur
immediately after the holder's first appearance before the court on
the charge which shall, whenever possible, be the next regularly
scheduled session of the court after the arrest or at the
conclusion of all proceedings required for the arraignment."

VIL § 1193(2) (e) (1) (b) provides that the Court must impose a
suspension under VTL § 1193(2) (e) (1) "no later than [20] days after
the holder's first appearance before the court on the charges or at
the conclusion of all proceedings required for the arraignment."

§ 45:19 VTL §§ 1193(2) (e) (1) & (7) -- Length of suspension

If imposed, a suspension pending prosecution pursuant to
either the prompt suspension law or VTL § 1193(2) (e) (1) will remain
in effect for as long as the case is pending. In addition, the
time period during which the defendant's driver's license 1is
suspended pending prosecution will not be credited toward any post-
conviction suspension/revocation period if the charges ultimately
result in a VTIL § 1192 conviction. See People v. DeRojas, 196
Misc. 24 171,  , 763 N.Y.Ss.2d 386, 388-89 (App. Term, 2d Dep't
2003) .

Furthermore, it is critical to note that if the defendant's
driver's license is suspended pending prosecution pursuant to VTL
§ 1193(2) (e) (1), the defendant is ineligible for either a hardship
privilege and/or a pre-conviction conditional 1license (both of
which are discussed at length supra), as he or she would be
ineligible for a conditional license if convicted of the underlying
VIL § 1192 or Penal Law charge(s).
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Accordingly, if a plea bargain resolution of the case 1is
contemplated, defense counsel should attempt to conclude the case
as soon as possible (ideally at arraignment) in order to avoid
unnecessarily extending the length of the defendant's 1loss of
license.

§ 45:20 VTL §§ 1193(2) (e) (1) & (7) -- Constitutionality

In Pringle v. Wolfe, 88 N.Y.2d 426, 646 N.Y.S.2d 82 (1996),
the Court of Appeals declared VTL § 1193(2) (e) (7) to be
Constitutional. In so holding, the Court summed up the due process
issue as follows:

In sum, though the private interest affected
by the prompt suspension law is substantial,
the severity of the 1license suspension 1is
mitigated Dby its temporary duration, the
availability of a conditional license and
hardship relief, and the significant
protection of a presuspension judicial
hearing, which militates heavily in favor of
the statute's constitutionality. Further
weighing against the driver's interest in
maintaining his license are the slight risk of
an erroneous deprivation and the overriding
State interest in "the prompt removal of a
safety hazard" from its streets. Based on the
foregoing, we hold that the prompt suspension
law affords the driver all the process that is
constitutionally due.

Id. at 435, 0646 N.Y.S.2d at 87-88 (citations omitted).

Notably, however, the Court left open the possibility that
additional Constitutional challenges could be raised in the future,
stating that, while "various constitutional challenges to the
prompt suspension law [are] currently pending in the lower courts,
we only have occasion to reach those issues squarely presented on
this appeal." Id. at 429 n.l, 646 N.Y.S.2d at 84 n.l.

In addition, a persuasive argument can be made that VTL §
1193(2) (e) (1) is unconstitutional. Ironically, this argument finds
its support in Pringle, the very case that held VTL § 1193(2) (e) (7)
to be Constitutional. First of all, unlike a suspension pending
prosecution pursuant to VTL § 1193(2) (e) (7), a suspension pending
prosecution pursuant to VTL § 1193(2) (e) (1) can theoretically be

ordered without notice to the defendant. See VTL N
1193(2) (e) (1) (a) ("Without notice, pending any prosecution . . .").
But see People v. Giacopelli, 171 Misc. 2d 844, , 655 N.Y.S.2d

835, 839 (Clarkstown Just. Ct. 1997) (Court held that it is a
violation of a defendant's due process rights to suspend his or her
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driver's license pending ©prosecution pursuant to VTL )
1193 (2) (e) (1) prior to holding a hearing).

Second, unlike under VTL § 1193(2) (e) (7), hardship relief and
a pre-conviction conditional license are not available under VTL §
1193 (2) (e) (1) . Accordingly, 1f a pre-suspension Pringle-type
hearing 1is not required with regard to suspensions pending
prosecution pursuant to VTL § 1193(2) (e) (1), then 2 of the 3
factors that the Pringle Court found militated in favor of the
constitutionality of VTL § 1193(2) (e) (7) are absent from VTL §
1193 (2) (e) (1) .

§ 45:21 VTL §§ 1193(2) (e) (1) & (7) -- Double Jeopardy and Equal
Protection

It is well settled that the prosecution of a defendant for DWI
following the suspension of his or her driver's license pending
prosecution does not violate the Double Jeopardy Clause of either
the New York State Constitution or the United States Constitution.
See People v. Haishun, 238 A.D.2d 521, 656 N.Y.S.2d 660 (2d Dep't
1997); People v. Roach, 226 A.D.2d 55, 649 N.Y.S.2d 607 (4th Dep't
1996); Matter of Smith v. County Court of Essex County, 224 A.D.2d
89, 649 N.Y.S.2d 507 (3d Dep't 1996); People v. Malone, 175 Misc.
2d 893, 673 N.Y.S.2d 809 (App. Term, 2d Dep't 1997); People v.
Busby, 175 Misc. 2d 509, 670 N.Y.S.2d 960 (App. Term, 2d Dep't
1997); People v. Steele, 172 Misc. 2d 860, 661 N.Y.S.2d 908 (App.
Term, 2d Dep't 1997); People v. Uzgquaino, 172 Misc. 2d 388, 661
N.Y.S.2d 438 (App. Term, 2d Dep't 1997); People v. Conrad, 169
Misc. 2d 1066, 654 N.Y.S.2d 226 (App. Term, 2d Dep't 1996).

Similarly, Courts have rejected the argument that the prompt
suspension law violates the Equal Protection Clause of either the
New York State Constitution or the United States Constitution. See
Roach, 226 A.D.2d at __ , 649 N.Y.S.2d at 610; People v. Condarco,
166 Misc. 2d 470, 633 N.Y.S.2d 930 (N.Y. City Crim. Ct. 1995);
People v. Boulton, 164 Misc. 2d 604, 625 N.Y.S.2d 428 (Troy City
Ct. 1995).

§ 45:22 VTL § 1194 (2) (b) (3) —- Temporary suspension of license at
arraignment in chemical test refusal cases

At arraignment in a chemical test refusal case, the Court is
required to temporarily suspend the defendant's driving privileges
pending the outcome of a DMV refusal hearing. See VTL §
1194 (2) (b) (3) ("For persons placed under arrest for a violation of
any subdivision of [VTL & 1192], the license or permit to drive and
any non-resident operating privilege shall, upon the basis of such
written report, be temporarily suspended by the court without
notice pending the determination of a hearing as provided in [VTL
§ 1194 (2) (¢)]1"). See also 15 NYCRR § 139.3(a).
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Similar provisions exist for individuals charged with Boating
While Intoxicated, see Navigation Law § 49-a; 15 NYCRR § 139.3(b),
and Snowmobiling While Intoxicated. See Parks, Recreation &
Historic Preservation Law § 25.24; 15 NYCRR § 139.3(c). This
procedure does not violate the Due Process Clause. See Matter of
Ventura, 108 Misc. 2d 281, 437 N.Y.S.2d 538 (Monroe Co. Sup. Ct.
1981). See generally Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612
(1979) .

However, "[i]f the department fails to provide for such
hearing [15] days after the date of the arraignment of the arrested
person, the license, permit to drive or non-resident operating
privilege of such person shall be reinstated pending a hearing
pursuant to this section." VTL § 1194 (2) (c). In addition, "J[i]f
the respondent appears for a first scheduled chemical test refusal
hearing, and the arresting officer does not appear, the matter will
be adjourned and any temporary suspension still in effect shall be
terminated."” 15 NYCRR § 127.9(c).

In other words, the temporary license suspension imposed at
arraignment in a refusal case lasts the shorter of 15 days or until
the DMV refusal hearing.

§ 45:23 VTL § 510(3-a) -- Discretionary suspensions

VTL § 510(3-a), formerly an unlettered paragraph following VTL
§ 510(3) (1), provides that:

Opportunity to be heard and temporary
suspensions. Where revocation or suspension
is permissive, the holder, unless he shall
waive such right, shall have an opportunity to
be heard except where such revocation or
suspension is based solely on a court
conviction or convictions or on a court
commitment to an institution under the
jurisdiction of the department of mental
hygiene. A license or registration, or the
privilege of a non-resident of operating a
motor vehicle 1in this state or of the
operation within this state of any motor
vehicle owned Dby him, may, however, be
temporarily suspended without notice, pending
any prosecution, investigation or hearing.

This section has rarely been used in DWI cases. Rather, it
has generally been implemented in cases of reckless and abhorrent
driving which demonstrated "a reckless disregard for the life or
property of others."
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In Matter of Ryan v. Smith, 139 Misc. 2d 151, 527 N.Y.S.2d 174
(Schenectady Co. Sup. Ct. 1988), the petitioner brought an Article
78 proceeding challenging the suspension of his driver's license,
pursuant to VTL § 510(3-a), pending prosecution of a DWI charge.
The suspension appeared to be imposed due to petitioner's
"extraordinarily high"™ BAC, which was alleged to have been .23%.
In upholding the suspension, the Court noted that:

While V & T § 510 in general may be considered
a study in ambiguous draftsmanship, it appears
from a full reading of the statute, and from
reported decisions that both New York State
and out of state drivers may have their
licenses temporarily suspended pending any
prosecution, investigation or hearing.

Additionally, though the statutory language
and structure is at best murky, it indicates
that the arraigning court possessed the power
to temporarily suspend the 1license by the
force of the last sentence 1in § 510 (3)

[currently § 510(3-a)]. It must be firmly
kept in mind that the suspension here is of a
temporary, discretionary nature pending

prosecution, and may not be categorized as a
permissive suspension or revocation, or a
mandatory suspension without notice.

Moreover, as a temporary, discretionary
suspension, the procedural due process
safeguards of V & T § 510(2) (b) (vi) [currently
VIL § 1193(2) (e) (1)] do not appear to be

applicable.
Id. at , 527 N.Y.S.2d at 175 (citations omitted).
In People v. Forgette, 141 Misc. 2d 1009, , 535 N.Y.S.2d

924, 927 (N.Y. City Crim. Ct. 1988), the Court expressly rejected
the premise of Ryan (i.e., that a suspension pending prosecution
pursuant to VITL § 510(3-a) can be based solely on an allegedly high
BAC) .

Rather, it seems entirely appropriate that a
temporary suspension be grounded upon evidence
that a driver's continued operation of a motor
vehicle represents a danger to the public.
Part of the criteria should necessarily entail
a review of the arraigned charges. .
Additional evidence demonstrating a threat to
the public would normally consist of the
defendant's past driving record.

Finally, it should be noted that a temporary
suspension is indeed just that.
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Id. at , 535 N.Y.S.2d at 927.

In Matter of Buckson v. Harris, 145 A.D.2d 883,  , 536
N.Y.S.2d 219, 219-20 (3d Dep't 1988), the petitioner brought an
Article 78 proceeding challenging County Court's Order "which
directed petitioner to refrain from driving a motor vehicle as a
condition of bail." The Appellate Division, Third Department,
dismissed the petition, citing VTL § 510(3) (i) (currently VTL §
510(3-a)), as well as the fact that the petitioner had numerous
prior alcohol-related convictions and was currently charged with
felony DWI.

In Matter of King v. Kay, 39 Misc. 3d 995, 963 N.Y.S.2d 537
(Suffolk Co. Sup. Ct. 2013), the defendant's driver's license was
suspended pending prosecution by a Judge of the Suffolk County
District Court pursuant to VTL § 1193(2) (e) (7). However, another
Judge of the same Court subsequently suspended the defendant's
driver's license pursuant to VTL § 510(3-a). The only conceivable
reason for doing so would be to deprive the defendant of
eligibility for a pre-conviction conditional license. The
defendant challenged the VTL § 510 (3-a) suspension via an Article
78 proceeding.

In a very well reasoned decision, the Suffolk County Supreme
Court annulled the VTL § 510(3-a) suspension, finding that VTL §
510(3-a) was inapplicable to the case. In so holding, the Court
reasoned, in part, as follows:

Vehicle and Traffic Law § 510(3-a) does not
authorize a temporary suspension without a
finding that suspension is permissive pursuant
to Vehicle and Traffic Law N 510 (3) .
Respondent made no such finding. Further,
petitioner is charged solely with wviolations
of Vehicle and Traffic Law § 1192, which
without further findings, subjects petitioner
to suspension under article 31, not Vehicle
and Traffic Law § 510. In fact, at the time
of respondent's November 26, 2012
determination, petitioner's license had
already been temporarily suspended pursuant to
Vehicle and Traffic Law § 1193(2) (e) (7).

The propriety of the respondent's
administrative determination must be Jjudged
solely on the grounds invoked by respondent.
This Court finds no basis in the law to
support the temporary suspension of
Petitioner's license pursuant to Vehicle and
Traffic Law § 510(3-a) on this record.

Id. at , 963 N.Y.S.2d at 544-45.
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TEST REFUSALS
CHAPTER 41
TEST REFUSALS

In general

Refusal to communicate with police -- Generally
Refusal to submit to field sobriety tests

Refusal to submit to breath screening test

Refusal to submit to chemical test

DMV refusal sanctions civil, not criminal, in nature

Civil sanctions for chemical test refusal -- First
offense

Civil sanctions for chemical test refusal -- Repeat
offenders

Civil sanctions for chemical test refusal -- Commercial
drivers

Chemical test refusal revocation -- Underage offenders

Chemical test refusal revocation runs separate and
apart from VTL § 1192 suspension/revocation

DMV refusal sanctions do not apply if chemical test
result is obtained

VIL § 1194 preempts field of chemical testing

What is a "chemical test"?

Who can lawfully be requested to submit to a chemical
test?

Who can lawfully request that a DWI suspect submit to a
chemical test?

Should a DWI suspect refuse to submit to a chemical
test?

There is no Constitutional right to refuse to submit to
a chemical test

There is a statutory right to refuse to submit to a
chemical test

Legislative policy for creating statutory right of
refusal

Refusal to submit to a chemical test is not an
appropriate criminal charge

Refusal warnings —-- Generally

Refusal warnings need not precede request to submit to
chemical test

Refusal warnings must be given in "clear and
unequivocal™ language

Incomplete refusal warnings invalidates chemical test
refusal
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§ 41:1 1In general

A motorist suspected of violating VIL § 1192 will generally be
requested to submit to three separate and distinct types of tests
-- (1) field sobriety tests, such as the Horizontal Gaze Nystagmus
test, the Walk-and-Turn test and the One-Leg Stand test, (2) a
breath screening test, such as the Alco-Sensor test, and (3) a
chemical test, such as the Breathalyzer, DataMaster, Intoxilyzer,
Alcotest, etc., and/or a blood or urine test. This chapter deals
with the consequences of refusing to submit to such testing, with
the primary focus being on the consequences of a refusal to submit
to a chemical test.

§ 41:2 Refusal to communicate with police -- Generally

As a general rule, the People cannot use a defendant's refusal
to communicate with the police as part of their direct case, and/or
to impeach the defendant's testimony at trial, regardless of
whether such conduct takes place pre-arrest, post-arrest, or at the
time of arrest. See, e.g., People v. Basora, 75 N.Y.2d 992, 993,
557 N.Y.S.2d 263, 264 (1990); People v. DeGeorge, 73 N.Y.2d 614,
618-20, 543 N.Y.S.2d 11, 12-14 (1989); People v. Conyers, 52 N.Y.2d
454, 438 N.Y.S.2d 741 (1981), and 49 N.Y.2d 174, 424 N.Y.S.2d 402
(1980) . See also Miranda v. Arizona, 384 U.S. 436, 468 n.37, 86
S.Ct. 1602, 1624 n.37 (1966).

Nonetheless, in People v. Johnson, 253 A.D.2d 702,  , 679
N.Y.S.2d 361, 362 (st Dep't 1998), the Court held that
"defendant's refusal to give his name or other pedigree information
to the ©police was properly admitted as evidence of his
consciousness of guilt."

§ 41:3 Refusal to submit to field sobriety tests

There is no requirement, statutory or otherwise, that a DWI
suspect submit to field sobriety tests. See Berkemer v. McCarty,
468 U.S. 420, 439, 104 sS.Ct. 3138, 3150 (1984) ("[T]lhe officer may
ask the detainee a moderate number of questions to determine his
identity and to try to obtain information confirming or dispelling
the officer's suspicions. But the detainee is not obligated to
respond"). However, although a DWI suspect has the right to refuse
to perform field sobriety tests, the police are not required to
inform the suspect of such right, as "[tlhere is no statutory or
other requirement for the establishment of rules regulating field
sobriety tests." People v. Sheridan, 192 A.D.2d 1057, _ , 596
N.Y.S.2d 245, 245-46 (4th Dep't 1993).

In addition, the refusal to perform field sobriety tests is
admissible against the defendant at trial. See People v. Berg, 92
N.Y.2d 701, 703, 685 N.Y.S.2d 906, 907 (1999) ("evidence of
defendant's refusal to submit to certain field sobriety tests [is]
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admissible in the absence of Miranda warnings . . . because the
refusal was not compelled within the meaning of the Self-
Incrimination Clause"). The Berg Court noted, however, that "the
inference of intoxication arising from failure to complete the
tests successfully 'is far stronger than that arising from a
refusal to take the test.'" Id. at 706, 685 N.Y.S.2d at 909
(citation omitted).

Similarly, in People v. Powell, 95 A.D.2d 783, , 463
N.Y.S.2d 473, 476 (2d Dep't 1983), the Court held that:

It is true that the admission into evidence of
defendant's refusal to submit to the sobriety
test here cannot be deemed a violation of his
Federal or State privilege against self-
incrimination on the basis that it was
coerced. . . . There 1s no constitutional
violation in so using defendant's refusal even
if defendant was not specifically warned that
it could be used against him at trial.

[However,] though admissible, the defendant's
refusal to submit to co-ordination tests in
this case on the ground that they would be
painful Dbecause of his war wounds was
nevertheless of Iimited probative value in
proving circumstantially that defendant would
have failed the tests.

Notably, the Powell Court made clear that "[als the Court of
Appeals has stated in respect to another example of assertive
conduct, '[t]lhis court has always recognized the ambiguity of
evidence of flight and insisted that the jury be closely instructed
as to its weakness as an indication of guilt of the crime charged'
(People v. Yazum, 13 N.Y.2d 302, 304, 246 N.Y.S.2d 626, 196 N.E.2d
263)." Id. at , 463 N.Y.S.2d at 476.

§ 41:4 Refusal to submit to breath screening test
VTL & 1194 (1) (b) provides that:

(b) Field testing. Every person operating a
motor vehicle which has been involved in an
accident or which is operated in violation of
any of the provisions of [the VTL] shall, at
the request of a police officer, submit to a
breath test to be administered by the police
officer. If such test indicates that such
operator has consumed alcohol, the police
officer may request such operator to submit to
a chemical test in the manner set forth in
[VIL § 1194(2)1].
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(Emphasis added) .

The phrase "breath test" in VTL § 1194(1) (b) refers to a
preliminary test of a DWI suspect's breath for the presence of
alcohol wusing a preliminary breath screening device such as an
Alco-Sensor (commonly referred to as a "PBT"). The refusal to
submit to a breath screening test in violation of VTL § 1194 (1) (b)
is a traffic infraction. See VTL § 1800 (a); People v. Leontiev, 38
Misc. 3d 716, _ , 956 N.Y.S.2d 832, 837-38 (Nassau Co. Dist. Ct.
2012); People v. Pecora, 123 Misc. 2d 259, @, 473 N.Y.S.2d 320,
323 (Wappinger Just. Ct. 1984); People v. Steves, 117 Misc. 2d 841,

, 459 N.Y.S.2d 402, 403 (Webster Just. Ct. 1983); People v.

Hamza, 109 Misc. 2d 1055, , 441 N.Y.S5.2d 579, 581 (Gates Just.
Ct. 1981); People v. Graser, 90 Misc. 2d 219, , 393 N.Y.S.2d
1009, 1014 (Amherst Just. Ct. 1977). See generally People v.

Cunningham, 95 N.Y.2d 909, 910, 717 N.Y.S.2d 68, 68 (2000).

VIL § 1194 (1) (b) makes clear that a motorist is under no
obligation to submit to a breath screening test unless he or she
has either (a) been involved in an accident, or (b) committed a VTL
violation. In addition, since obtaining a breath sample from a
motorist for alcohol analysis constitutes a "search" within the
meaning of the 4th Amendment, see Skinner v. Railway Labor
Executives' Ass'n, 489 U.S. 602, 6l6-17, 109 S.Ct. 1402, 1413
(1989); Schmerber v. California, 384 U.S. 757, 767, 86 S.Ct. 18260,
1834 (1966), submission to such a search cannot lawfully be
required in the absence of probable cause. See People v. Brockum,

88 A.D.2d 697, , 451 N.Y.S.2d 326, 327 (3d Dep't 1982); Pecora,
123 Misc. 2d at , 473 N.Y.S.2d at 322. See generally People v.
Kates, 53 N.Y.2d 591, 594-95, 444 N.Y.S.2d 446, 448 (1976). As

such, absent a proper factual predicate for a police officer to
request that a motorist submit to a breath screening test, a
refusal to submit thereto does not violate VTL § 1194 (1) (b). See
also Chapter 7, supra.

Although the results of an Alco-Sensor test are inadmissible
at trial, see People v. Thomas, 121 A.D.2d 73,  , 509 N.Y.S.2d
668, 671 (4th Dep't 1986), aff'd, 70 N.Y.2d 823, 523 N.Y.S.2d 437
(1987), in People v. MacDonald, 89 N.Y.2d 908, 910, 653 N.Y.S.2d
267, 268 (1996), the Court of Appeals held that "testimony
regarding defendant's attempts to avoid giving an adequate breath
sample for alco-sensor testing was properly admitted as evidence of
consciousness of guilt, particularly in light of the trial court's
limiting instructions to the jury on this point."

In perhaps the only published case dealing directly with the
issue of the admissibility of an Alco-Sensor test refusal at trial,
the Court held that an Alco-Sensor test refusal, like an Alco-
Sensor test result, is inadmissible. People v. Ottino, 178 Misc.
2d 416, 679 N.Y.S.2d 271 (Sullivan Co. Ct. 1998). In so holding,
the Court reasoned that "to allow the jury to hear the evidence of
an alco-sensor test refusal would in effect make admissible that
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evidence which is clearly inadmissible.”" Id. at  , 679 N.Y.S.2d
at 273. Although MacDonald, supra, appears at first glance to hold
otherwise, MacDonald is distinguishable from Ottino in that the
evidence that was permitted in MacDonald was not evidence of
defendant's refusal to submit to an Alco-Sensor test, but rather
"testimony regarding defendant's [conduct in] attempt[ing] to avoid
giving an adequate breath sample for alco-sensor testing." 89
N.Y.2d at 910, 653 N.Y.S.2d at 268.

§ 41:5 Refusal to submit to chemical test

The remainder of this chapter deals with the consequences of,
and procedures applicable to, a DWI suspect's refusal to submit to
a chemical test. In New York, there are two separate and very
distinct consequences of refusing to submit to a chemical test.
First, the refusal generally can be used against the defendant in
a VIL § 1192 prosecution as "consciousness of guilt" evidence.

Second, the refusal is a civil wviolation -- wholly independent of
the VTL § 1192 charge in criminal Court -- which results in
proceedings before a DMV Administrative Law Judge ("ALJ"), and

generally results in both a significant driver's license revocation
and a civil penalty (i.e., fine).

§ 41:6 DMV refusal sanctions civil, not criminal, in nature

A DMV refusal hearing is "civil" or "administrative" in

nature, as are the consequences resulting therefrom. See, e.qg.,
Matter of Barnes v. Tofany, 27 N.Y.2d 74, 77, 313 N.Y.S.2d 690, 693
(1970) ("We hold that the 'double punishment' feature of our
Vehicle and Traffic statute -- one criminal and the other
administrative -- is lawful"); Matter of Brennan v. Kmiotek, 233
A.D.2d 870, @, 649 N.Y.S.2d 611, 612 (4th Dep't 1996); Matter of
Geary v. Commissioner of Motor Vehicles, 92 A.D.2d 38, , 459

N.Y.S.2d 494, 496-97 (4th Dep't), aff'd, 59 N.Y.2d 0950, 466
N.Y.S.2d 304 (1983).

§ 41:7 Civil sanctions for chemical test refusal -- First
offense

A chemical test refusal is considered to be a "first offense”
if, within the past 5 years, the person has neither (a) had his or
her driving privileges revoked for refusing to submit to a chemical
test, nor (b) been convicted of violating any subdivision of VTL §
1192, or been found to have violated VTL § 1192-a, not arising out
of the same incident. See VTL § 1194(2) (d). The civil sanctions
for refusing to submit to a chemical test as a first offense are:

1. Mandatory revocation of the person's driver's license,

permit, or non-resident operating privilege for at least
1 year. VTL § 1194 (2) (d) (1) (a);
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2. A civil ©penalty 1in the amount of $500. VIL §
1194 (2) (d) (2); and

3. A driver responsibility assessment of $250 a year for 3
years. VTL § 1199. See also § 46:47, infra.

The driver responsibility assessment is also imposed for a
conviction of a violation of any subdivision of VTL § 1192. VTL §
1199(1). However, if a person is both convicted of a violation of
VIL § 1192 and found to have refused a chemical test in accordance
with VTL § 1194 in connection with the same incident, only one

driver responsibility assessment will be imposed. Id.
§ 41:8 Civil sanctions for chemical test refusal -- Repeat
offenders

A chemical test refusal is considered to be a "repeat offense"
if, within the past 5 years, the person has either (a) had his or
her driving privileges revoked for refusing to submit to a chemical
test, or (b) been convicted of violating any subdivision of VTL §
1192, or been found to have violated VTL § 1192-a, not arising out
of the same incident. See VTL § 1194(2)(d). In addition, a prior
"Zero Tolerance" chemical test refusal, in violation VTIL § 1194-
a(3), has the same effect as a prior refusal pursuant to VTL §
1194 (2) (c) "solely for the purpose of determining the length of any
license suspension or revocation required to be imposed under any
provision of [VTL Article 31], provided that the subsequent offense
or refusal is committed or occurred prior to the expiration of the
retention period for such prior refusal as set forth in [VTL §
201 (1) (k) J1."™ VTL § 1194(2) (d) (1) (a) .

The civil sanctions for refusing to submit to a chemical test
as a repeat offender are:

1. Mandatory revocation of the person's driver's license,
permit, or non-resident operating privilege for at least
18 months. VTL § 1194 (2) (d) (1) (a);

2. A civil penalty 1in the amount of $750 (unless the
predicate was a violation of VTIL § 1192-a or VTL § 1194-
a(3), in which case the civil penalty is $500). VTL §
1194 (2) (d) (2); and

3. A driver responsibility assessment of $250 a year for 3
years. VTL § 1199. See also § 46:47, infra.

The driver responsibility assessment is also imposed for a
conviction of a violation of any subdivision of VTL § 1192. VTL §
1199(1). However, if a person is both convicted of a violation of
VIL § 1192 and found to have refused a chemical test in accordance
with VTL § 1194 in connection with the same incident, only one
driver responsibility assessment will be imposed. Id.
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In addition, DMV will require evidence of alcohol evaluation
and/or rehabilitation before it will relicense the person. See §
50:15 and Appendix 53, infra.

§ 41:9 Civil sanctions for chemical test refusal -- Commercial
drivers

Effective November 1, 2006, the holder of a commercial
driver's license who refuses to submit to a chemical test as a
first offense is subject to the following civil sanctions:

1. Mandatory revocation of the person's commercial driver's
license for at least 18 months -- even if the person was
operating a personal, non-commercial motor vehicle (at
least 3 years if the person was operating a commercial
motor vehicle transporting hazardous materials). VTL §
1194 (2) (d) (1) (c); and

2. A civil penalty in the amount of $500 ($550 if the person
was operating a commercial motor vehicle). VTL §
1194 (2) (d) (2) .

A chemical test refusal by the holder of a commercial driver's
license is considered to be a "repeat offense" if the person has
ever either (a) had a prior finding that he or she refused to
submit to a chemical test, or (b) had a prior conviction of any of
the following offenses:

1. Any violation of VTL § 1192;
2. Any violation of VTL § 600(l) or (2); or
3. Any felony involving the use of a motor vehicle pursuant

to VIL § 510-a(l) (a) .
See VIL § 1194 (2) (d) (1) (c) .

The holder of a commercial driver's license who is found to
have refused to submit to a chemical test as a repeat offender is
subject to the following civil sanctions:

1. Permanent disqualification from operating a commercial
motor vehicle. VTL § 1194(2) (d) (1) (c); and

2. A civil penalty in the amount of $750. VIL §
1194 (2) (d) (2) .

The DMV Commissioner has the authority to waive such
"permanent revocation" from operating a commercial motor wvehicle
where at least 10 years have elapsed from the commencement of the
revocation period, provided:
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(i) that during such [10] year period such
person has not been found to have refused a
chemical test pursuant to [VTL § 1194] and has
not been convicted of any one of the following
offenses: any violation of [VTL § 1192];
refusal to submit to a chemical test pursuant
to [VIL § 1194]; any violation of [VTL §
600(1l) or(2)]; or has a prior conviction of
any felony involving the wuse of a motor
vehicle pursuant to [VTL § 510-a(l) (a)];

(ii) that such person provides acceptable
documentation to the commissioner that such
person 1is not in need of alcohol or drug
treatment or has satisfactorily completed a
prescribed course of such treatment; and

(iii) after such documentation is accepted,
that such person is granted a certificate of
relief from disabilities as provided for in
[Correction Law & 701] by the court in which
such person was last penalized.

VIL § 1194 (2) (d) (1) (c) (1) —-(1iii) .

However, "[ulpon a third finding of refusal and/or conviction
of any of the offenses which require a permanent commercial
driver's license revocation, such permanent revocation may not be
waived by the commissioner under any circumstances." VIL §
1194 (2) (d) (1) (d) .

§ 41:10 Chemical test refusal revocation -- Underage offenders

A person under the age of 21 who is found to have refused to
submit to a chemical test, in violation of either VTL § 1194 (2) (c)
or VIL § 1194-a(3), will have his or her driver's license, permit,
or non-resident operating privilege revoked for at least 1 year.
VIL § 1194 (2) (d) (1) (b) .

A person under the age of 21 who is found to have refused to
submit to a chemical test, in violation of either VTL § 1194 (2) (c)
or VIL § 1194-a(3), and who "has a prior finding, conviction or
youthful offender adjudication resulting from a violation of [VTL
§ 1192] or [VTL § 1192-a], not arising from the same incident,"
will have his or her driver's license, permit, or non-resident
operating privilege revoked for at least 1 year or until the person
reaches the age of 21, whichever is longer. VTL § 1194 (2) (d) (1) (b)
(emphasis added) .

For further treatment of chemical test refusals by underage
offenders, see Chapter 15, supra.
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§ 41:11 Chemical test refusal revocation runs separate and apart
from VTL § 1192 suspension/revocation

The license revocation which results from a chemical test
refusal 1is a "civil" or "administrative" penalty separate and
distinct from the license suspension/revocation which results from
a VIL § 1192 conviction in criminal Court. See § 41:6, supra. As
such, the suspension/revocation periods run separate and apart from
each other to the extent that they do not overlap.

In other words, to the extent that a VTL § 1192 suspension/
revocation and a chemical test refusal revocation overlap, DMV runs
the suspension/revocation periods concurrently; but to the extent
that the suspension/revocation periods do not overlap, DMV runs the
periods consecutively. The following example will illustrate this
situation:

A woman over the age of 21 with a New York State driver's
license is (a) charged with 1st offense DWI, and (b) accused
of refusing to submit to a chemical test arising out of the
same incident

If the woman pleads guilty to DWAI at arraignment, the 90-day
license suspension arising from such conviction will start
immediately, and the suspension period will not be credited
toward any revocation period imposed by DMV for the chemical
test refusal

If the woman pleads guilty to DWI at arraignment, the 6-month
license revocation arising from such conviction will start
immediately, and the revocation period will not be credited
toward any revocation period imposed by DMV for the chemical
test refusal

If the woman pleads not guilty at arraignment, the arraigning
Judge will suspend her driver's license and provide her with
a form entitled "Notice of Temporary Suspension and Notice of
Hearing" on one side, and "Waiver of Hearing" on the other
side

This suspension, which lasts the shorter of 15 days or
until the DMV refusal hearing, will not be credited
toward either (a) any revocation period imposed for the
chemical test refusal, and/or (b) any suspension/
revocation period imposed for a VTL § 1192 conviction

If the woman loses her refusal hearing while the criminal case
is still pending, her driver's license will be revoked for at
least 1 year commencing at the conclusion of the hearing, and
the revocation period will not be credited toward any
suspension/revocation period imposed for a VTL § 1192
conviction
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If the woman waives her right to a refusal hearing, DMV will
commence the 1l-year refusal revocation as of the date it
receives the "Waiver of Hearing" form

Thus, if the woman in the example 1is not interested in
contesting either the DWI charge or the alleged chemical test
refusal, her defense counsel should attempt to minimize the amount
of time that her driver's license will be suspended/ revoked. 1In
this regard, the best course of action is to negotiate a plea
bargain (hopefully to DWAI) which will be entered at the time of
arraignment, and to execute the "Waiver of Hearing" form provided
by the Court and mail it to DMV immediately.

§ 41:12 DMV refusal sanctions do not apply if chemical test
result is obtained

Under the circumstances set forth in VTL § 1194(3), a DWI
suspect can be subjected to a compulsory (i.e., forcible) Court-
Ordered chemical test despite his or her refusal to consent to such
test. If a compulsory chemical test is administered to a DWI
suspect, his or her refusal to voluntarily submit to the test is
admissible in Court as consciousness of guilt evidence. See People
v. Demetsenare, 243 A.D.2d 777, , 663 N.Y.S.2d 299, 302 (3d

Dep't 1997). See also VTL § 1194(2) (f).

By contrast, where a compulsory chemical test is administered,
a DWI suspect's refusal to voluntarily submit to the test is not a
refusal for DMV purposes. In this regard, VTL § 1194 (2) (b) (1)
provides, in pertinent part:

(b) Report of refusal. (1) If: (A) such
person having been placed under arrest; or (B)
after a breath [screening] test indicates the
presence of alcohol in the person's system;

and having thereafter been requested to
submit to such chemical test and having been
informed that the person's license or permit
to drive and any non-resident operating
privilege shall be immediately suspended and
subsequently revoked . . . for refusal to
submit to such chemical test or any portion
thereof, whether or not the person is found
guilty of the charge for which such person is
arrested . . ., refuses to submit to such
chemical test or any portion thereof, unless a
court order has been granted pursuant to [VTL
§ 1194 (3)], the test shall not be given and a
written report of such refusal shall be
immediately made by the police officer before
whom such refusal was made.
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(Emphasis added) .

Similarly, VTL § 1194 (2) (b) (2) provides that the officer's
Report of Refusal must satisfy all of the following requirements:

The report of the police officer shall set
forth reasonable grounds to believe [1] such

arrested person . . . had been driving in
violation of any subdivision of [VTL § 1192]
., [2] that said person had refused to

submit to such chemical test, and [3] that no
chemical test was administered pursuant to the
requirements of [VTL § 1194(3)].

(Emphasis added) . See also 15 NYCRR § 139.2(a) ("No report [of
refusal] shall be made if there was a compulsory test administered
pursuant to [VTL §& 1194(3)1").

The rationale is that the civil sanctions for a refusal are
designed to penalize those who frustrate prosecution under VTL §
1192 by refusing to submit to a chemical test; since prosecution is
not frustrated where a compulsory chemical test 1is obtained
pursuant to VIL § 1194 (3), DMV refusal sanctions are unnecessary,
"and no departmental chemical test refusal hearing should be held
in any such case." See Appendix 39.

Although both VTL § 1194 and the regulations promulgated
thereunder provide that no Report of Refusal should be made where
there 1s a chemical test refusal combined with a compulsory
chemical test, no provision is made in either the statute or the
regulations for the situation where a DWI suspect refuses a
chemical test but is thereafter persuaded by the police to change
his or her mind and submit to a test. This is presumably due to
the fact that the statute contemplates that once a DWI suspect
refuses a chemical test, "unless a court order has been granted
pursuant to [VTL § 1194(3)], the test shall not be given and a
written report of such refusal shall be immediately made by the
police officer before whom such refusal was made." VIL §
1194 (2) (b) (1) (emphasis added).

In practice, however, the police often persuade a DWI suspect
who has refused to submit to a chemical test to change his or her
mind and submit to a test. See, e.g., People v. Cragg, 71 N.Y.2d
926, 528 N.Y.S.2d 807 (1988); People v. Stisi, 93 A.D.2d 951,  ,
463 N.Y.S.2d 73, 75 (3d Dep't 1983). Under such circumstances
(i.e., where a chemical test is administered and a test result
obtained despite an initial refusal), can the person also be
subjected to DMV refusal sanctions? The answer is no.

In this regard, DMV's position 1s that the rationale
applicable to compulsory chemical tests is equally applicable in
this situation. That is, the civil sanctions of refusal are
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designed to penalize those who frustrate prosecution under VTL §
1192 by refusing to submit to a chemical test; since prosecution is
not frustrated where a chemical test is obtained, DMV refusal
sanctions are unnecessary and no departmental chemical test refusal
hearing should be held in any such case. See Appendix 60.

§ 41:13 VTL § 1194 preempts field of chemical testing

In People v. Moselle, 57 N.Y.2d 97, 109, 454 N.Y.S.2d 292, 297
(1982), the Court of Appeals made clear that VIL § "1194 has pre-
empted the administration of chemical tests for determining
alcoholic blood content with respect to violations under [VTL §]
1192." See also People v. Prescott, 95 N.Y.2d 655, 659 & n.3, 722
N.Y.S.2d 778, 780 & n.3 (2001); People v. Ameigh, 95 A.D.2d 367,

, 467 N.Y.S.2d 718, 718 (3d Dep't 1983). See generally People
v. Smith, 18 N.Y.3d 544, 548, 942 N.Y.S.2d 426, 429 (2012) ("The
standards governing the administration of chemical tests to
ascertain BAC in this circumstance are set forth in Vehicle and
Traffic Law § 1194").

§ 41:14 What is a "chemical test"?

In the field of New York DWI law, the phrase "breath test"
refers to a preliminary test of a DWI suspect's breath for the
presence of alcohol using a preliminary breath screening device
such as an Alco-Sensor (commonly referred to as a "PBT"). See §
41:4, supra. By contrast, the phrase "chemical test" is the term
used to describe a test of the alcoholic and/or drug content of a
DWI suspect's blood using an instrument other than a PBT.

In other words, BAC tests conducted utilizing breath testing
instruments such as the Breathalyzer, DataMaster, Intoxilyzer,
Alcotest, etc. are referred to as "chemical tests," not "breath
tests." Similarly, the phrase "refusal to submit to a chemical
test" refers to a DWI suspect's refusal to submit to such a test --
not to the mere refusal to submit to a breath screening test in
violation of VIL § 1194 (1) (b).

A chemical test is usually performed both (a) at a police
station, and (b) after the suspect has been placed under arrest for
DWI. By contrast, a breath test is usually performed both (a) at
the scene of a traffic stop, and (b) before the suspect has been
placed under arrest for DWI.

§ 41:15 Who can lawfully be requested to submit to a chemical
test?

For individuals 21 years of age or older, VTL § 1194 (2) (a)
provides, in pertinent part:
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2. Chemical tests. (a) When authorized. Any
person who operates a motor vehicle in this
state shall be deemed to have given consent to
a chemical test of one or more of the
following: breath, blood, urine, or saliva,
for the purpose of determining the alcoholic
and/or drug content of the blood provided that
such test 1s administered by or at the
direction of a police officer with respect to
a chemical test of breath, urine or saliva or,
with respect to a chemical test of blood, at
the direction of a police officer:

(1) having reasonable grounds to believe
such person to have been operating in
violation of any subdivision of [VTL §
1192] and within two hours after such
person has been placed under arrest for
any such violation; or

(2) within two hours after a Dbreath
[screening] test, as provided in [VTL §
1194 (1) (b)], indicates that alcohol has
been consumed Dby such person and in
accordance with the rules and regulations
established by the police force of which
the officer is a member. .

For individuals under the age of 21, see Chapter 15, supra.
As VIL § 1194 (2) (a) makes clear, either a lawful VIL § 1192

arrest, or a positive result from a lawfully requested breath
screening test, is a prerequisite to a valid request that a DWI

suspect submit to a chemical test. See, e.g., People v. Moselle,
57 N.Y.2d 97, 107, 454 N.Y.S.2d 292, 296 (1982); Matter of
Gagliardi v. Department of Motor Vehicles, 144 A.D.2d 882, @, 535
N.Y.S.2d 203, 204 (3d Dep't 1988) ("In order for the testing

strictures of Vehicle and Traffic Law § 1194 to come into play,
there must have been a lawful arrest for driving while
intoxicated"); People v. Stisi, 93 A.D.2d 951, @, 463 N.Y.S.2d
73, 74 (3d Dep't 1983); Matter of June v. Tofany, 34 A.D.2d 732,
__, 311 N.Y.s.2d 782, 783 (4th Dep't 1970); Matter of Burns v.
Hults, 20 A.D.2d 752, @, 247 N.Y.S.2d 311, 312 (4th Dep't 1964);
Matter of Leonard v. Melton, 58 A.D.2d 669, @, 395 N.Y.S.2d 526,
527 (3d Dep't 1977) (proof that DWI suspect operated vehicle is
necessary prerequisite to valid request to submit to chemical test
pursuant to VTL § 1194). See also Welsh wv. Wisconsin, 466 U.S.
740, 744, 104 S.Ct. 2091, 2095 (1984) ("It is not disputed by the
parties that an arrestee's refusal to take a breath test would be
reasonable, and therefore operating privileges could not Dbe
revoked, if the underlying arrest was not lawful. Indeed, state
law has consistently provided that a wvalid arrest is a necessary
prerequisite to the imposition of a breath test").
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§ 41:16 Who can lawfully request that a DWI suspect submit to a
chemical test?

VTL § 1194 (2) (a) provides, among other things, that a chemical
test must be "administered by or at the direction of a police

officer." This requirement "does not preclude the police officer
who determines that testing is warranted from administering the
test as well. . . . [Clorroboration of the results is not
required." People v. Evers, 68 N.Y.2d 658, 659, 505 N.Y.S.2d 68,
69 (19806).

In Matter of Murray v. Tofany, 33 A.D.2d 1080, , 307

N.Y.S.2d 776, 779 (3d Dep't 1970), the Appellate Division, Third
Department, held that a "special policeman”" duly appointed by the
Mayor of Lake George was a "police officer" authorized to request
a chemical test of a DWI suspect. See also Matter of Giacone v.
Jackson, 267 A.D.2d 673, _ , 699 N.Y.S.2d 587, 588 (3d Dep't 1999)
(fact that State Trooper's "Certificate of Appointment and
Acceptance" was not properly filed with Secretary of State does not
invalidate his arrests). See generally Matter of Metzgar v.
Tofany, 78 Misc. 2d 1002, 359 N.Y.S.2d 160 (Nassau Co. Sup. Ct.
1974) .

§ 41:17 Should a DWI suspect refuse to submit to a chemical test?

There 1is no simple answer (or even necessarily a correct
answer) to the question of whether a DWI suspect should submit to
a chemical test in a given situation -- a question which usually
arises in the middle of the night! The answer depends upon many
factors, such as whether there has been an accident involving
serious physical injury or death, whether the DWI charge is a
felony, whether the person is a repeat/multiple offender, whether
the person needs to drive to earn a living, whether the test result
is likely to be above the legal limit, whether there is a plea
bargaining policy in the county with regard to test refusals and/or
BAC limits (e.g., no reduction to DWAI if the defendant's BAC is
above .15), etc.

The following general rules represent the author's current
opinions on this issue:

If there has been an accident involving serious physical
injury or death -- refuse the test.

In such a situation, the civil consequences of a refusal
are comparatively insignificant; and, in any event, the
compulsory chemical test that the police will obtain
voids the refusal for DMV purposes. See § 41:12, supra.
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If the DWI charge is a felony -- refuse the test.
In such a situation:

(a) The civil consequences of a refusal are comparatively
insignificant; and, in any event, the defendant will
generally receive a sentence from the Court that will
cause his or her driving privileges to be revoked for at
least as long as from the refusal.

(b) Most defendants in this situation accept a negotiated
plea bargain prior to being indicted; thus, the DMV
refusal hearing is defense counsel's best opportunity to
obtain information that would justify a plea bargain
outside of a standard, policy-driven offer.

(c) If the case is litigated, a DWAI verdict is more
likely where there is a refusal than where there is a
chemical test result of .08 or more.

If the DWI charge is a misdemeanor and the person needs to
drive to earn a living -- take the test.

In such a situation, a refusal (i) will mandate that the
person obtain a VIL § 1192 conviction (in order to obtain
a conditional license), and (ii) the person will have to
remain on the conditional license longer than if he or
she had taken the test. See § 41:71, infra.

If there is a plea bargaining policy in the county with regard
to test refusals and/or BAC limits -- take the action that
will reduce the likelihood of an unfavorable plea bargain
(e.g., some prosecutors tend to offer a better deal where the
defendant refuses -- others tend to punish the defendant for
the refusal).

If the person credibly claims to have only consumed enough
alcohol to produce a chemical test result of less than .08
(such a conversation should not be had in a manner likely to
be overheard by the police) -- take the test.

The police almost always charge VTL § 1192 suspects who
refuse the chemical test with common law DWI, in
violation of VTL § 1192(3), and not with DWAI; thus,
where the person consumed alcohol, but only enough to
produce a chemical test result of less than .08, the
chemical test result may lead to a DWAI charge (or even
to no VIL § 1192 charge at all).

In most other situations -- refuse the test.

In light of New York's current DWI laws (e.g., a person
who refuses the test cannot be charged with Aggravated
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DWI (unless there is a child under 16 years of age in the
vehicle); everyone convicted of DWI now faces the
ignition interlock device requirement; a person whose BAC
is .08% or more faces the indefinite suspension of his or
her driver's license pending prosecution (with no credit
for "time served" wupon conviction); etc.), it is
increasingly likely that the consequences of taking the
test outweigh those of refusing (unless the defendant is
sure to pass it).

The authors' previous position was as follows:
If the person is a 1st offender -- take the test.
In such a situation:

(a) If the person needs to drive, a refusal (i) will
mandate that he or she obtain a VIL § 1192 conviction (in
order to obtain a conditional license), (ii) the person
will have to remain on the conditional license longer
than if he or she had taken the test, see § 41:71, supra,
and (iii) the refusal adds a $500 civil penalty.

(b) If the person does not need to drive, obtains a VTL
§ 1192 plea, and takes the DDP (but does not obtain a
conditional license), a refusal increases the loss of
license from approximately 2 months (i.e., the length of
the DDP) to at least 1 vyear, and adds a $500 civil
penalty.

(c) If the person does not need to drive, obtains a DWAI
plea, and does not take the DDP, a refusal increases the
loss of license from 90 days to at least 1 year, and adds
a $500 civil penalty.

(d) If the person does not need to drive, obtains a DWI
plea, and does not take the DDP, a refusal adds a $500
civil penalty.

If the person is a 2nd offender within 5 years, and the DWI
charge is a misdemeanor —-- take the test.

In such a situation, most prosecutors require a plea to
the DWI charge, and the person is not eligible for either
the DDP or a conditional license; a refusal increases the
loss of license from at least 6 months to at least 18
months, and adds a $750 civil penalty.

If the person is a 3rd offender within 10 years, and the DWI
charge is a misdemeanor —-- take the test.
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In such a situation, the person may be eligible for the
DDP (but will not be eligible for a conditional license);
if DDP eligible, a refusal increases the minimum loss of
license from the length of the DDP to at least 18 months,
see Chapter 50 and Appendix 53, infra, and adds a civil
penalty of either $500 or $750.

If the person is under the age of 21 -- the same rules apply
as for a person who is 21 years of age or older.

§ 41:18 There is no Constitutional right to refuse to submit to
a chemical test

It is well settled that "a person suspected of drunk driving
has no constitutional right to refuse to take a blood-alcohol
test." South Dakota v. Neville, 459 U.S. 553, 560 n.10, 103 S.Ct.

916, 921 n.10 (1983). See also id. at 565, 103 S.Ct. at 923
("Respondent's right to refuse the blood-alcohol test . . . 1is
simply a matter of grace bestowed by the . . . legislature");

People v. Smith, 18 N.Y.3d 544, 548, 942 N.Y.S.2d 426, 429 (2012);
People v. Thomas, 46 N.Y.2d 100, 106, 412 N.Y.S.2d 845, 848 (1978)
("inasmuch as a defendant can constitutionally be compelled to take
such a test, he has no constitutional right not to take one");
People v. Shaw, 72 N.Y.2d 1032, 1033, 534 N.Y.S.2d 929, 930 (1988);
People v. Mosher, 93 Misc. 2d 179,  , 402 N.Y.Ss.2d 735, 736
(Webster Just. Ct. 1978). There are, however, three exceptions to
this general rule:

Taking a driver's blood for alcohol analysis
does not . . . involve an unreasonable search
under the Fourth Amendment when there is [1]
probable cause, [2] exigent circumstances and
[3] a reasonable examination procedure. So
long as these requirements are met . . . the
test may be performed absent defendant's
consent and indeed over his objection without
violating his Fourth Amendment rights.

People v. Kates, 53 N.Y.2d 591, 594-95, 444 N.Y.S.2d 446, 448
(1981) (emphasis added) (citation omitted). See also Schmerber v.
California, 384 U.S. 757, 86 S.Ct. 1826 (1966); Missouri v.
McNeely, 133 S.Ct. 1552 (2013).

§ 41:19 There is a statutory right to refuse to submit to a
chemical test

Although there is no Constitutional right to refuse to submit
to a chemical test, see § 41:18, supra, VIL § 1194 (2) (b) (1) grants
a DWI suspect a qualified "statutory right to refuse the test.”
People v. Shaw, 72 N.Y.2d 1032, 1034, 534 N.Y.S.2d 929, 930 (1988).
See also People v. Smith, 18 N.Y.3d 544, 548, 942 N.Y.S.2d 426, 429
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(2012); People v. Daniel, 84 A.D.2d 916, , 446 N.Y.S.2d 658, 659

(4th Dep't 1981) ("The 1953 statute conferred upon the motorist
certain rights, the most important of which was the right to refuse
to take the test. That statutory right is in excess of the

motorist's constitutional rights"), aff'd sub nom. People v.
Moselle, 57 N.Y.2d 97, 454 N.Y.S.2d 292 (1982); People v. Wolter,
83 A.D.2d 187,  , 444 N.Y.S.2d 331, 333 (4th Dep't 1981), aff'd
sub nom. People v. Moselle, 57 N.Y.2d 97, 454 N.Y.S.2d 292 (1982);
People v. Haitz, 65 A.D.2d 172, @, 411 N.Y.S.2d 57, 60 (4th Dep't
1978) ("The defendant's right of refusal . . . 1is a qualified
statutory right designed to avoid the unpleasantness connected with
administering a chemical test on an unwilling subject"); People v.
Porter, 46 A.D.2d 307,  , 362 N.Y.S.2d 249, 254 (3d Dep't 1974);
People v. Smith, 79 Misc. 24 172,  , 359 N.Y.S.2d 446, 448
(Broome Co. Ct. 1974).

The right of refusal is "qualified" in two ways. First, VTL
§ 1194 (2) penalizes the exercise of the right with a civil penalty,

"license revocation and disclosure of [the] refusal 1n a
prosecution for operating a vehicle while under the influence of
alcohol or drugs." People v. Thomas, 46 N.Y.2d 100, 108, 412

N.Y.S.2d 845, 850 (1978). See also People v. Smith, 18 N.Y.3d 544,
548, 942 N.Y.S.2d 426, 429 (2012). Second, under the circumstances
set forth in VTL § 1194(3), a DWI suspect can be subjected to a
compulsory (i.e., forcible) Court-Ordered chemical test despite his
or her refusal to consent to such test.

In addition, there is no requirement that the defendant be
advised of his or her right to refuse, "and the absence of such an

advisement does not negate consent otherwise freely given." People
v. Marietta, 61 A.D.3d 997, , 879 N.Y.S.2d 476, 477 (2d Dep't
2009) .

§ 41:20 Legislative policy for creating statutory right of
refusal

The Legislative policy behind the creation of the statutory
right of refusal was set forth by the Court of Appeals in People v.
Kates, 53 N.Y.2d 591, 596, 444 N.Y.S.2d 446, 448 (1981):

"The only reason the opportunity to revoke is
given is to eliminate the need for the use of
force by police officers if an individual in a
drunken condition should refuse to submit to
the test" (Report of Joint Legislative
Committee on Motor Vehicle Problems,
McKinney's 1953 Session Laws of N.Y., pp.
1912-1928). * * *

It was reasonable for the Legislature,
concerned with avoiding potentially violent
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conflicts between the police and drivers
arrested for intoxication, to provide that the
police must request the driver's consent,
advise him of the consequences of refusal and
honor his wishes if he decides to refuse.

See also People v. Paddock, 29 N.Y.2d 504, 506, 323 N.Y.S.2d 97¢,
977 (1971) (Jasen, J., concurring); People v. Ameigh, 95 A.D.2d

367, , 467 N.Y.S.2d 718, 719 (3d Dep't 1983); People v. Haitz,
65 A.D.2d 172, , 411 N.Y.S.2d 57, 60 (4th Dep't 1978); People v.
Smith, 79 Misc. 2d 172, , 359 N.Y.S.2d 446, 448 (Broome Co. Ct.
1974) .

§ 41:21 Refusal to submit to a chemical test is not an
appropriate criminal charge

The Court of Appeals has made clear that "the Legislature in
the enactment of section 1194 of the Vehicle and Traffic Law
[embodied] two penalties or adverse consequences of refusal [to
submit to a chemical test] -- license revocation and disclosure of
[the] refusal in a prosecution for operating a vehicle while under
the influence of alcohol or drugs." People v. Thomas, 46 N.Y.2d
100, 108, 412 N.Y.S.2d 845, 849-50 (1978). See also VTL §& 1194 (2);
People v. Leontiev, 38 Misc. 3d 716, _ , 956 N.Y.S.2d 832, 837
(Nassau Co. Dist. Ct. 2012). See generally People v. Ashley, 15
Misc. 3d 80, , 836 N.Y.S.2d 758, 761 (App. Term, 9th & 10th Jud.
Dist. 2007) ("defendant was also convicted of 'refusal to submit to
a breath test.' Though the accusatory instrument refers to Vehicle
and Traffic Law § 1194 (3), that statute neither compels a person
who 1is arrested for driving while intoxicated to submit to a
'breath test,' nor deems the failure to do so to be a criminal
offense. Therefore, the judgment convicting defendant of refusal
to take a breath test must be reversed").

Nonetheless, in People v. Burdick, 266 A.D.2d 711, , 099
N.Y.S.2d 173, 175 (3d Dep't 1999), the Appellate Division, Third
Department, appears to affirm defendant's conviction in Delaware
County Court of, among other things, "refusal to submit to a
chemical test (Vehicle and Traffic Law § 1194[2])." In this
regard, Delaware County District Attorney Richard D. Northrup, Jr.
confirms that this reference in Burdick is a typographical error —--
the defendant was in actuality charged with, and convicted of,
refusal to submit to a breath test (i.e., Alco-Sensor test), in
violation of VTL § 1194 (1) (b), which is a traffic infraction. See

VIL § 1800(a); People wv. Pecora, 123 Misc. 2d 259, , 473
N.Y.S.2d 320, 323 (Wappinger Just. Ct. 1984); People v. Hamza, 109
Misc. 2d 1055, , 441 N.Y.S.2d 579, 581 (Gates Just. Ct. 1981).
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§ 41:22 Refusal warnings -- Generally

Various subdivisions of VTL § 1194(2) mandate that a DWI
suspect be given adequate "refusal warnings" before an alleged
chemical test refusal can be used against him or her at trial
and/or at a DMV refusal hearing. See VTL § 1194(2) (b) (1); VIL §
1194 (2) (c); VTL & 1194 (2) (f). To satisfy this requirement, most
law enforcement agencies have adopted standardized, boilerplate
refusal warnings which track the statutory language of VTL §
1194 (2) .

In this regard, most police officers carry wallet-size cards
which contain Miranda warnings on one side, and so-called "DWI
warnings" on the other. Model refusal warnings promulgated by DMV
read as follows:

1. You are under arrest for driving while
intoxicated.

2. A refusal to submit to a chemical test, or
any portion thereof, will result in the
immediate suspension and subsequent revocation
of your license or ©operating privilege,
whether or not you are convicted of the charge
for which you were arrested.

3. If you refuse to submit to a chemical
test, or any portion thereof, your refusal can
be introduced into evidence against you at any
trial, proceeding, or hearing resulting from
this arrest.

4. Will you submit to a chemical test of your
(breath/blood/urine) for alcohol? or (will you
submit to a chemical analysis of your
blood/urine for drugs)?

People v. Robles, 180 Misc. 2d 512, @ n.l, 691 N.Y.S.2d 697, 698-
99 n.1 (N.Y. City Crim. Ct. 1999). See also People v. Smith, 18
N.Y.3d 544, 546-47, 942 N.Y.S.2d 426, 427 (2012); People v. Lynch,
195 Misc. 2d 814, @, 762 N.Y.S.2d 474, 477 (N.Y. City Crim. Ct.
2003) .

The statutory refusal warnings, although arguably coercive in
nature, do not constitute impermissible coercion. See People v.
Dillin, 150 Misc. 2d 311, @ -, 567 N.Y.s.2d 991, 993-95 (N.Y.
City Crim. Ct. 1991). See also People v. Hochheimer, 119 Misc. 2d
344,  , 463 N.Y.S.2d 704, 710 (Monroe Co. Sup. Ct. 1983).
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§ 41:23 Refusal warnings need not precede request to submit to
chemical test

Most police officers, prosecutors, Courts and even defense
attorneys are under the incorrect impression that VTL § 1194 (2)
requires that refusal warnings be read to a DWI suspect before he
or she can lawfully be requested to submit to a chemical test.
See, e.g., People v. Whelan, 165 A.D.2d 313, n.l, 567 N.Y.S.2d
817, 819 n.1 (2d Dep't 1991) ("Vehicle and Traffic Law § 1194 (2) (b)
mandates that prior to requesting an arrested defendant to consent
to a chemical test, he must be advised that his license or permit
to drive and any non-resident operating privilege shall be
immediately suspended and subsequently revoked for refusal to
submit to such chemical test whether or not he is found guilty of
the charge for which he is arrested").

However, "[o]lnly if the driver declines the initial offer to
submit to a chemical test, [the driver] having consented to a
chemical test by virtue of the operation of a vehicle within the
State, VIL § 1194 (2) (a), need he or she be informed of the effect
of that refusal." People v. Rosado, 158 Misc. 2d 50, @ n.1l, 600
N.Y.S.2d 624, 625 n.1 (N.Y. City Crim. Ct. 1993). In other words,
it is only once a DWI suspect initially refuses to submit to a
properly requested chemical test that refusal warnings must be read
to him or her in "clear and unequivocal" language, thereby giving
the suspect the choice of whether to "persist" in the refusal. See
also People v. Smith, 18 N.Y.3d 544, 549, 942 N.Y.S.2d 426, 429
(2012) ("To implement the statute, law enforcement authorities have
developed a standardized verbal warning of the consequences of
refusal to take the test that is given to a motorist suspected of

driving under the influence . . . . The duty to give the warning
is triggered if the motorist is asked to take a chemical test and
declines to do so. 1If, after being advised of the effect of such

a refusal, the motorist nonetheless withholds consent, the motorist
may be subjected to the statutory consequences").

As the Court of Appeals explained in People v. Thomas, 46
N.Y.2d 100, 108, 412 N.Y.S.2d 845, 850 (1978), "[ulnder the
procedure prescribed by section 1194 of the Vehicle and Traffic Law
a driver who has initially declined to take one of the described
chemical tests 1is to be informed of the consequences of such
refusal. If he thereafter persists in a refusal the test is not to

be given (§ 1194, subd. 2); the choice is the driver's." (Emphasis
added) . See also Matter of Geary v. Commissioner of Motor
Vehicles, 92 A.D.2d 38, , 459 N.Y.S.2d 494, 497 (4th Dep't),

aff'd, 59 N.Y.2d 950, 466 N.Y.S.2d 304 (1983). See generally South
Dakota v. Neville, 459 U.S. 553, 565 n.16, 103 S. Ct. 916, 923 n.16
(1983) ("Even though the officers did not specifically advise
respondent that the test results could be used against him in
court, no one would seriously contend that this failure to warn
would make the test results inadmissible, had respondent chosen to
submit to the test").
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In this regard, the Rosado Court stated:

Although the drivers in both Thomas and Geary
were given warnings twice, the statute
contains no requirement that warnings precede
the initial request to submit to the test. As
all drivers consent to submit to the test, VTL
§ 1194 (2) (a), no warnings need precede the
first request. It is my belief, having viewed
numerous videotaped "refusals," that the
practice of reading a legalistic set of
warnings to an allegedly intoxicated driver,
before the driver is first requested to submit
to the test, results in many more refusals to
submit than would occur if the driver were
first just simply asked. It is my further
belief that many police officers mistakenly
assume that the refusal warnings are analogous
to Miranda warnings and must be fully
delivered before a chemical test may be
administered; I have viewed a number of
videotapes in which the officer continued to
read the warnings even though the driver
agreed to submit to the test.

158 Misc. 2d at n.3, 600 N.Y.S.2d at 626 n.3. See also People
v. Coludro, 166 Misc. 2d 662, 634 N.Y.S.2d 964 (N.Y. City Crim. Ct.
1995) . Cf. People v. Pagan, 165 Misc. 2d 255, , 629 N.Y.S.2d

656, 659-60 (N.Y. City Crim. Ct. 1995) (disapproving of procedure
set forth in Thomas and approved in Rosado) .

Thus, where a police officer reads the refusal warnings to a
DWI suspect prior to requesting that the suspect submit to a
chemical test (and the suspect initially refuses), the officer has
created a situation in which he or she may be required to read the
warnings a second time (in order to allow the suspect to "persist"
in the refusal). See, e.g., Rosado, supra.

§ 41:24 Refusal warnings must be given in "clear and unequivocal"
language

VIL § 1194(2) (f) mandates that refusal warnings Dbe
administered to a DWI suspect in "clear and unequivocal" language.
See also VTL § 1194 (2) (b) (1); VTL § 1194 (2) (c); People v. Smith, 18
N.Y.3d 544, 549, 550, 942 N.Y.S.2d 426, 429, 430 (2012). 1In this
regard, "[t]lhe determination of the standard for clear and
unequivocal language is viewed in the eyes of the person who is
being told the warnings, not the person admlnlsterlng them.
Therefore, the question of whether the warnings were clear and
unequivocal [is] decided on the defendant's understanding them, not
on the objective standard of whether the police officer read the
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warnings verbatim from the statute." People v. Lynch, 195 Misc. 2d

814,  , 762 N.Y.s.2d 474, 477-78 (N.Y. City Crim. Ct. 2003).
People v. Smith, 18 N.Y.3d 544, 942 N.Y.S.2d 426 (2012), is
the seminal case on this issue. In Smith, the police read the
standardized chemical test refusal warnings to the defendant three
times. The defendant's response to the first set of warnings was
"that he understood the warnings but wanted to speak to his lawyer
before deciding whether to take a chemical test.”™ Id. at 547, 942

N.Y.S.2d at 427. The defendant's response to the second set of
warnings was that he wanted to call his lawyer (which he attempted
to do but was unsuccessful). Id. at 547, 942 N.Y.S.2d at 428. The
defendant's response to the third set of warnings was "that he was
waiting for his attorney to call him back." Id. at 547, 942
N.Y.S.2d at 428. "At this Jjuncture, the troopers interpreted
defendant's response as a refusal to submit to the test." Id. at
547, 942 N.Y.S.2d at 428.

The Court of Appeals held that there was no refusal, as (a)
the defendant never actually refused to submit to a chemical test,
and (b) the police never advised him that his third statement
(i.e., that he was waiting for his attorney to call him back) would
be construed as a refusal. Critically, the Court found that even
though the refusal warnings had been read from the standardized
warning card three separate times, "[s]ince a reasonable motorist
in defendant's position would not have understood that, unlike the
prior encounters, the further request to speak to an attorney would
be interpreted by the troopers as a binding refusal to submit to a
chemical test, defendant was not adequately warned that his conduct
would constitute a refusal. The evidence of that refusal therefore
was received in error at trial.”™ Id. at 551, 942 N.Y.S.2d at 431.

In this regard, the Smith Court noted that:

All that 1is required for a refusal to be
admissible at trial is a record basis to show
that, through words or actions, defendant
declined to take a chemical test despite
having been clearly warned of the consequences
of refusal. In this case, such evidence would
have been present if, during the third
request, troopers had merely alerted defendant
that his time for deliberation had expired and
if he did not consent to the chemical test at
that juncture his response would be deemed a
refusal.

Id. at 551-52, 942 N.Y.S.2d at 431.
An issue can (and often does) arise where an individual who is
read the refusal warnings does not understand what is meant by the

term "chemical test" -- especially if the individual has already
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submitted to one or more breath screening tests. In People wv.
Cousar, 226 A.D.2d 740, @, 641 N.Y.S.2d 695, 695 (2d Dep't 199¢6),
the Appellate Division, Second Department, found that the refusal
warnings given to the defendant were sufficiently clear and
unequivocal where, when the defendant stated that he did not
understand the warning as recited from the police officer's DWI
warning card, "the arresting officer explained the warnings to him
'in layman's terms.'" See also Matter of Cruikshank v. Melton, 82
A.D.2d 932, 440 N.Y.S.2d 759 (3d Dep't 1981); Matter of Jason v.
Melton, 60 A.D.2d 707, 400 N.Y.S.2d 878 (3d Dep't 1977); Matter of
Warren v. Melton, 59 A.D.2d 963, 399 N.Y.S.2d 295 (3d Dep't 1977);
Kowanes v. State Dep't of Motor Vehicles, 54 A.D.2d o011, 387
N.Y.S.2d 331 (4th Dep't 1976).

On the other hand, where an officer who attempts to explain
the refusal warnings in layman's terms does so incorrectly, such
warnings do not satisfy the "clear and unequivocal”" language
requirement. See Matter of Gargano v. New York State Dep't of
Motor Vehicles, 118 A.D.2d 859, 500 N.Y.S.2d 346 (2d Dep't 1986).
See generally People v. Morris, 8 Misc. 3d 360, 793 N.Y.S.2d 754
(N.Y. City Crim. Ct. 2005); Matter of Pucino v. Tofany, 60 Misc. 2d
778, 304 N.Y.S.2d 81 (Dutchess Co. Sup. Ct. 1969).

Various Courts have found that refusal warnings administered
to non-English speaking defendants did not satisfy the "clear and

unequivocal”" language requirement. See, e.qg., People v. Garcia-
Cepero, 22 Misc. 3d 490, , 874 N.Y.S5.2d 689, 692-94 (Bronx Co.

Sup. Ct. 2008); People v. Robles, 180 Misc. 2d 512, 691 N.Y.S.2d
697 (N.Y. City Crim. Ct. 1999); People v. Camagos, 160 Misc. 2d
880, 611 N.Y.S.2d 426 (N.Y. City Crim. Ct. 1993); People v.
Niedzwiecki, 127 Misc. 2d 919, 487 N.Y.S.2d 694 (N.Y. City Crim.
Ct. 1985). But see People v. Burnet, 24 Misc. 3d 292, @, 882
N.Y.S.2d 835, 841-42 (Bronx Co. Sup. Ct. 2009); People v. An, 193
Misc. 2d 301, 748 N.Y.S5.2d 854 (N.Y. City Crim. Ct. 2002).

Refusal warnings read from an outdated warning card (which had
not been amended to reflect changes in the law) do not satisfy the
"clear and unequivocal" language requirement. People v. Philbert,
110 Misc. 2d 1042, 443 N.Y.S.2d 354 (N.Y. City Crim. Ct. 1981).

§ 41:25 Incomplete refusal warnings invalidates chemical test
refusal

VTL & 1194 (2) (f) provides that:

(f) Evidence. Evidence of a refusal to submit
to such chemical test or any portion thereof
shall be admissible in any trial, proceeding
or hearing based upon a violation of the
provisions of [VTL § 1192] but only upon a
showing that the person was given sufficient
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warning, in clear and unequivocal language, of
the effect of such refusal and that the person
persisted in the refusal.

(Emphasis added) .

Where a person has been lawfully arrested for a suspected
violation of VTITL § 1192, VTL § 1194 (2) (b) (1) provides, in pertinent
part:

(b) Report of refusal. (1) If: (A) such
person having been placed under arrest; or (B)
after a breath [screening] test indicates the
presence of alcohol in the person's system;
and having thereafter been requested to

submit to such chemical test and having been
informed that the person's license or permit
to drive and any non-resident operating
privilege shall be immediately suspended and
subsequently revoked for refusal to submit to
such chemical test or any portion thereof,
whether or not the person 1is found guilty of
the charge for which such person is arrested

. ., refuses to submit to such chemical
test or any portion thereof, unless a court
order has been granted pursuant to [VTL §
1194 (3)], the test shall not be given and a
written report of such refusal shall be
immediately made by the police officer before
whom such refusal was made.

(Emphasis added) .

In the context of a DMV refusal hearing, VTL § 1194(2) (c)
provides that:

The hearing shall be limited to the following
issues: (1) did the police officer have
reasonable grounds to believe that such person
had Dbeen driving in violation of any
subdivision of [VTL §& 1192]; (2) did the
police officer make a lawful arrest of such
person; (3) was such person given sufficient
warning, 1in c¢lear or unequivocal language,
prior to such refusal that such refusal to
submit to such chemical test or any portion
thereof, would result in the Iimmediate
suspension and subsequent revocation of such
person's license or operating privilege
whether or not such person is found guilty of
the charge for which the arrest was made; and
(4) did such person refuse to submit to such
chemical test or any portion thereof.
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(Emphasis added) .

Where the police administer incomplete refusal warnings to a
DWI suspect, his or her subsequent refusal to submit to a chemical
test is both inadmissible at trial, and invalid for DMV purposes.

See, e.g., People v. Boone, 71 A.D.2d 859, , 419 N.Y.S.2d 187,
188 (2d Dep't 1979); Matter of Harrington v. Tofany, 59 Misc. 2d
197, , 298 N.Y.S.2d 283, 285-86 (Washington Co. Sup. Ct. 1969).

§ 41:26 Informing defendant that chemical test refusal will
result in incarceration pending arraignment, whereas
submission to test will result in release on appearance
ticket, does not constitute impermissible coercion

Many police departments have a policy pursuant to which, in
addition to advising the defendant of the statutory refusal
warnings, the defendant is also informed that refusal to submit to
a chemical test will result in either (a) incarceration pending
arraignment, and/or (b) immediate arraignment at which bail will be
set, whereas submission to the test will result in his or her
immediate release on an appearance ticket (such as a UTT or DAT).
Although such a policy is <clearly "coercive" in nature, it
apparently does not constitute impermissible coercion.

In this regard, in People v. Cragg, 71 N.Y.2d 926, 528
N.Y.S.2d 807 (1988), "[d]lefendant contend[ed] that the police
violated Vehicle and Traffic Law § 1194 (2) by administering a
breathalyzer test despite defendant's initial refusal to submit to
the test, and by informing him of certain consequences -- not
specifically prescribed by the statute -- of such refusal." In
rejecting defendant's claims, the Court of Appeals held:

Contrary to defendant's assertion, the statute
is not wviolated by an arresting officer
informing a person as to the consequences of
his choice to take or not take a breathalyzer
test. Thus, 1t cannot be said, in the
circumstances of this case, that by informing
defendant that his refusal to submit to the
test would result in his arraignment before a
Magistrate and the posting of bail, the
officer violated the provisions of the Vehicle
and Traffic Law.

71 N.Y.2d at 927, 528 N.Y.S.2d at 807-08.
Similarly, in People v. Bracken, 129 Misc. 2d 1048, , 494

N.Y.S.2d 1021, 1023 (N.Y. City Crim. Ct. 1985), the Court held
that:
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"A state plainly has the right to offer
incentives for taking a test that provides the
most reliable form of evidence of intoxication
for use 1in subsequent proceedings." The
issuance of a DAT is such an incentive. * * *

When the police informed the defendant of the
consequences of his failure to submit to a
breathalyzer test they were simply providing
him a factual recitation of what would happen.

The VTL requires that persons who refuse the
test have their licenses "immediately"
suspended and sets forth a magistrate as one
of those persons who have the right to
effectuate the suspension[.] VTL § 1194(2).
The policy to withhold the issuance of the DAT
and bring "refusers" to the magistrate 1is
reasonable and not shown to be part of any
systemic plan or desire to coerce persons
arrested to take the breathalyzer test.

In fact, it would have been unreasonable and
unfair not to tell the defendant of the policy
to be followed upon his refusal to take the
test. Giving the defendant knowledge of his
choices concerning his liberty undoubtedly put
pressure upon him to take the test. This was
not a pressure, however, which rose to the
level of impermissible coercion by any
constitutional standard.

(Citation omitted). See also People v. Harrington, 111 Misc. 2d
648, 444 N.Y.S.2d 848 (Monroe Co. Ct. 1981) (same). Cf. People v.
Stone, 128 Misc. 2d 1009, @ -, 491 N.Y.s.2d 921, 923-25 (N.Y.
City Crim. Ct. 1985) (reaching opposite conclusion).

§ 41:27 What constitutes a chemical test refusal?

"A refusal to submit [to a chemical test] may be evidenced by
words or conduct." People v. Massong, 105 A.D.2d 1154,  , 482
N.Y.S.2d 601, 602 (4th Dep't 1984). See also People v. Smith, 18
N.Y.3d 544, 550, 942 N.Y.S.2d 426, 430 (2012) ("whether a defendant
refused in a particular situation may be difficult to ascertain in
cases where the accused did not communicate that intent in so many
words. To be sure, a defendant need not expressly decline a police
officer's request 1in order to effectuate a refusal that is
admissible at trial. A defendant can signal an unwillingness to
cooperate that is tantamount to a refusal in any number of ways,
including through conduct. For example, where a motorist fails to
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follow the directions of a police officer prior to or during the
test, thereby interfering with the timing of the procedure or its

efficacy, this can constitute a constructive refusal"); People v.
Richburg, 287 A.D.2d 790,  , 731 N.Y.s.2d 256, 258 (3d Dep't
2001); Matter of Stegman v. Jackson, 233 A.D.2d 597,  , 649
N.Y.S.2d 529, 530 (3d Dep't 1996); Matter of McGuirk v. Fisher, 55
A.D.2d 706, _ , 389 N.Y.s.2d 47, 48 (3d Dep't 1976).

"[A] defendant's mere silence cannot be deemed a refusal if
the defendant was not told any refusal would be introduced into

evidence against him." People v. Niedzwiecki, 127 Misc. 2d 919,
, 487 N.Y.S.2d 694, 696 (N.Y. City Crim. Ct. 1985). See also
People v. Pagan, 165 Misc. 2d 255, , 629 N.Y.S.2d 656, 659 (N.Y.

City Crim. Ct. 1995) (no refusal where defendant not read full set
of refusal warnings until after arresting officer deemed her to
have refused).

In Matter of Sullivan v. Melton, 71 A.D.2d 797, 419 N.Y.S.2d
343 (4th Dep't 1979), petitioner consented to a chemical test, but
placed chewing gum in his mouth at a time and in a manner that the
arresting officer took to be a refusal (in light of the requirement
in 10 NYCRR § 59.5 that nothing be placed in a DWI suspect's mouth
for at 1least 15 minutes prior to the collection of a breath
sample) . In reversing the finding of a refusal, the Appellate
Division, Fourth Department, found:

Petitioner consented to submit to the test and
was not advised that placing gum in his mouth
would constitute a refusal. . . . No evidence
supports a finding that the test here could
not have been given pursuant to this
regulation, or that ©petitioner knowingly
thwarted the test. . . . No prejudice
resulted from petitioner's placing gum in his
mouth. This is not the case where an initial
consent to submit to the test is wvitiated by
conduct evidencing a refusal or where the test
failed for reasons attributable to petitioner.
. His actions under the circumstances
were not the equivalent of a refusal.

Id. at , 419 N.Y.S.2d at 344-45 (citations omitted).

By contrast, in Matter of White v. Melton, 60 A.D.2d 1000,
, 401 N.Y.S.2d 664, 665 (4th Dep't 1978), the same Court upheld
a refusal where:

[Tlhe officer warned the petitioner not once
but twice of the consequences of refusal and
his directive to petitioner that he should not
place anything in his mouth was prompted by a
rule on a direction sheet from the State
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Breathalyzer Operator which provides that
nothing should be placed in the mouth for
twenty minutes prior to taking a test. On the
basis of the facts in this record, the referee
was Justified in finding that petitioner
expressed no willingness to take the test and
his conduct was the equivalent of a refusal.

See also Matter of Dykeman v. Foschio, 90 A.D.2d 892, =, 456
N.Y.S.2d 514, 515 (3d Dep't 1982) (refusal upheld where petitioner
failed to stop smoking even after being warned that such conduct
would be treated as a refusal).

Similarly, in Matter of Brueck v. Melton, 58 A.D.2d 1000, ,
397 N.Y.S.2d 271, 272 (4th Dep't 1977), the Court upheld a refusal
where:

At the administrative hearing the arresting
officer testified that although petitioner
initially consented to take a breathalyzer
test, she failed to blow any air into the
machine as instructed to and only drooled.
When advised to sit down and rest before

attempting the test again, petitioner
responded, "Leave me alone, I'm not going to
take any test." Furthermore, petitioner never

indicated to the administrator of the test
that she was unable to complete it or that
there was any physical reason preventing her
from blowing air into the breathalyzer device.

A DWI suspect's refusal/failure to provide an adequate breath
(or urine) sample for chemical testing can constitute a refusal.
See, e.g., Matter of Craig v. Swarts, 68 A.D.3d 1407, 891
N.Y.S.2d 204, 205 (3d Dep't 2009) ("Although petitioner verbally
consented to taking the chemical test, numerous attempts on two
separate machines failed to yield a testable sample and petitioner
was deemed to have refused the test by his conduct"); Matter of
Johnson v. Adduci, 198 A.D.2d 352, @, 603 N.Y.S.2d 332, 333 (2d
Dep't 1993) (refusal upheld where "petitioner refused to blow into
the tube of [a properly functioning] testing machine, thereby
preventing his breath from being tested"); People v. Bratcher, 165
A.D.2d 906, 560 N.Y.S.2d 516, 517 (3d Dep't 1990)
("Defendant's refusal to breathe into the Intoxilyzer after being
advised that his first attempt was inadequate to show a reading,
together with proof that the machine was in good working order, was
sufficient to constitute a refusal"); Matter of Beaver v. Appeals
Bd. of Admin. Adjudication Bureau, 117 A.D.2d 0956,  , 499
N.Y.S.2d 248, 251 (3d Dep't) (dissenting opinion), rev'd for the
reasons stated in the dissenting opinion below, 68 N.Y.2d 935, 510
N.Y.S.2d 79 (1986); People v. Adler, 145 A.D.2d 943, =, 536
N.Y.S.2d 315, 316 (4th Dep't 1988) ("On three separate occasions in
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the conduct of the test, defendant ostensibly blew into the
instrument used to record his blood alcohol content but, in the
opinion of the administering officer, did so in such way that the
instrument failed to record that a sample was received"); Matter of

Van Sickle v. Melton, 64 A.D.2d 846,  , 407 N.Y.Ss.2d 334, 335
(4th Dep't 1978) (petitioner "blew into the mouthpiece of the
[properly functioning] apparatus on five occasions without
activating the machine"); Matter of Kennedy v. Melton, 62 A.D.2d
1152, 404 N.Y.S.2d 174 (4th Dep't 1978); Matter of DiGirolamo v.
Melton, 60 A.D.2d 960, , 401 N.Y.S.2d 893, 894 (3d Dep't 1978)

("The consent by the petitioner may be regarded as no consent at
all if, as it appears from this record, the test failed for reasons
attributable to him"); People v. Kearney, 196 Misc. 2d 335,
n.2, 764 N.Y.S.2d 542, 543 n.2 (Sullivan Co. Ct. 2003).

In this regard, "[t]o establish a refusal, the People must
show that the failure to register a sample 1is the result of
defendant's action and not of the machine's inability to register
the sample." People v. Adler, 145 A.D.2d 943, @, 536 N.Y.S.2d
315, 316 (4th Dep't 1988). See also People v. Bratcher, 165 A.D.2d
906, _ , 560 N.Y.S.2d 516, 517 (3d Dep't 1990); Matter of Van
Sickle v. Melton, 64 A.D.2d 846, 407 N.Y.S.2d 334 (4th Dep't 1978).
See generally Matter of Cushman v. Tofany, 36 A.D.2d 1000,  , 321
N.Y.S.2d 831, 833 (3d Dep't 1971).

By its terms VTL § 1194 (2) (f) applies to a
persistent "refusal" to take the breathalyzer
test; it does not apply to a mere "failure" to
take or complete the test. The distinction is
important. By using the term "refusal" the
Legislature made it plain that the statute is
directed only at an intentional or willful
refusal to take the breathalyzer test. The

statute is not directed at a mere
unintentional failure by the defendant to
comply with the requirements of the

breathalyzer test.

The requirement that defendant's refusal be
intentional grows out of the evidentiary
theory underlying the statute. Evidence of a
refusal is admissible on the theory that it
evinces a defendant's consciousness of guilt.
Obviously, an unintentional failure to
complete the test does not evidence
consciousness of guilt. * * *

The crucial consideration in this regard is
whether defendant's conduct was deliberate.
Where a defendant does not consciously intend
to evade the Dbreathalyzer test, his mere
failure to take or complete the test cannot
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properly be regarded either as a true
"refusal" within the meaning of § 1194 (2) (f)
or as evidence of consciousness of guilt.

People v. Davis, 8 Misc. 3d 158, , , 797 N.Y.S.2d 258, 262-

63, 263-64 (Bronx Co. Sup. Ct. 2005) (citations omitted).

Where a DWI suspect persistently refuses to submit to a
properly requested chemical test, but subsequently changes his or
her mind and consents to the test, the subsequent consent does not
void the prior refusal. See, e.g., Matter of Viger v. Passidomo,
65 N.Y.2d 705, 707, 492 N.Y.S.2d 2, 3 (1985) ("Petitioner's
willingness to undergo the chemical test to determine the alcohol
content of his blood approximately 1 hour and 40 minutes after his
arrest does not preclude a determination that he had refused to
take such test within the meaning of Vehicle and Traffic Law §
1194 (3) (a)"); Matter of Nicol v. Grant, 117 A.D.2d 940,  , 499
N.Y.S.2d 247, 248 (3d Dep't 1986); Matter of O'Brien v. Melton, 61
A.D.2d 1091, 403 N.Y.S.2d 353 (3d Dep't 1978); Matter of Reed v.
New York State Dep't of Motor Vehicles, 59 A.D.2d 974, 399 N.Y.S.2d
332 (3d Dep't 1977); Matter of O'Dea v. Tofany, 41 A.D.2d 888, 342

N.Y.S.2d 679 (4th Dep't 1973). See generally Matter of Wilkinson
v. Adduci, 176 A.D.2d 1233, , 576 N.Y.S5.2d 728, 729 (4th Dep't
1991). 1In People v. Ferrara, 158 Misc. 2d 671, , 602 N.Y.S.2d

86, 89 (N.Y. City Crim. Ct. 1993), the Court stated:

The defendant's subsequent willingness to have
a blood test performed does not affect the
admissibility of the defendant's prior
refusal. The fact that the test could have
been performed when the defendant agreed does
not undermine the admissibility of the
refusal. The defendant's later recantation of
an earlier refusal doesn't "suffice to undo
that refusal." * * *

Thus, the defendant's initial refusal, after
having been clearly and unequivocally advised
as to the consequences of that refusal, stands
as evidence of a consciousness of guilt
despite a subsequent change of mind. The
defendant may, if he or she chooses, explain
to the trier of fact his reasons for refusing
to take the test when offered and may, of
course, testify to his later willingness to
take the Dblood test in order to soften or
obviate the impact of the evidence of the
refusal. Plainly, this testimony might
convince the trier of fact not to infer a
consciousness of guilt from the defendant's
refusal to take the test. However, these same
facts do not render evidence of the refusal
inadmissible at trial.
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(Citations omitted) .

Where a DWI suspect persistently refuses to submit to a
properly requested chemical test, but subsequently changes his or
her mind and consents, the police can refuse to administer the test
to the suspect. See People v. Adler, 145 A.D.2d 943,  , 536
N.Y.S.2d 315, 316 (4th Dep't 1988); Matter of Nicol wv. Grant, 117
A.D.2d 940, 499 N.Y.S.2d 247 (3d Dep't 1986); Matter of White wv.
Fisher, 49 A.D.2d 450, 375 N.Y.S.2d 663 (3d Dep't 1975).

An attempt by a DWI suspect to select the type of chemical
test to be administered (e.g., "I consent to a chemical test of my
blood, but not of my breath"), to select the location of the test
(e.g., "I consent to a test at the hospital, but not at the police
station"), to select the person who will draw the blood (e.g., "I
consent to a blood test, but only if the blood is drawn by my
doctor"), and/or to otherwise place conditions on his or her
consent to submit to a chemical test, generally constitutes a

refusal. See, e.g., People v. Williams, 68 A.D.3d 414, , 891
N.Y.S.2d 17, 18 (1lst Dep't 2009); Matter of Ehman v. Passidomo, 118
A.D.2d 707, , 500 N.Y.S.2d 44, 45 (2d Dep't 1986) ("Vehicle and

Traffic Law § 1194 authorizes the pol