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McKinney's CPL § 730.10

Effective:{See Text Amendments]

Mckinney's Consolidated Laws of New York AnnotatedCurrentness
Criminal Procedure Law (Refs & Annos)
Chapter 11-A, Of the Consolidated Laws (Refs & >3=o$
Part Three. Special Proceedings and Miscellaneous Procedures
*& Title U, Special Proceedings Which Replace, Suspend or Abate Criminal Actions
@ Article 730. Mental Disease or Defect Excluding Fitness 1o Proceed (Refs & Annos)
=+ § 730.10 Fitness to proceed; definitions

As used in this article, the following terms have the following meanings:

1. “Incapacitated person” means a defendant who as a result of mental disease or defect lacks capacity to understand the
proceedings against him or to assist in his own defense,

2. “Order of examination™ means an order issued fo an appropriate director by a criminal court wherein a criminal action
is pending against a defendant, or by a family court pursuant to section 322. 1 of the family court act wherein a juvenile
delinquency proceeding is pending against a juvenile, directing that such person be examined for the purpose of
determining if he is an incapacitated person. . .

3. “Commissioner’” means the state commissioner of mental health or the staie commissioner of mental retardation and
developmentai disabilities.

4. “Director” means (a) the director of a state hospital operated by the office of mental health or the director of 2
developmental center operated by the office of mental retardation and developmental disabilities, or (b} the director of
a haspital operated by any local government of the state that has been certified by the commissioner as having adequate
facilities to examine a defendant to determine if he is an incapacitated petson, or {¢) the director of community mental

health services.

5. *Qualified psychiatrist” means a physician who:

{2} is a diplomate of the American board of psychiatry and neurology or is eligibie 1o be certified by that board; or,
(&) is certified by the American osteopathic board of neurology and psychiatry or is eligible to be certified by that board.

6. “Certified psychologist” means a person who is registered as a ceriified psvchologist under article one hundred
fifty-three of the education law,
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McKinney's CPL § 730.10

7.**Psychiatric examiner” means a qualified psychiatrist or a certified psychologist who has been designated by a director
to exainine a defendant pursuant to an order of examination.

8. “Examination report” means a report made by a psychiatric examiner wherein he sets forth his opinien as to whether
the defendant is or is not an incapacitated person, the nature and extent of his examination and, if he finds that the
defendant is an incapacitated person, his diagnosis and prognosis and a detailed statement of the reasons for his opinion
by making particular reference to those aspects of the proceedings wherein the defendant lacks capacity to understand
or fo assist in his own defense. The state administrator and the commissioner must jointly adopt the form of the
examination report; and the state administrater shall prescribe the number of copies thereof that must be submitted to
the court by the director. i

CREDIT(S)

{L.3970,¢. 996, § 1. Amended L.1973,¢. 195, § 11, L.1974,¢. 615, § 11;L.1974,¢, 629, §§ 3,6; L.1976, . 435, § 4;
L.1987. ¢.440 § F;£.1094 . 566.§ 1)) _

HISTORICAL AND STATUTORY NOTES

1995 Main Volume

1994 Amendments, Subd. 2. L1994, ¢c. 566, § 1, eff, July 26, 1994, expanded aamimo: to include an order by a family
court wherein a juvenile delinquency proceeding is pending, and omitted language which referred to the person to pe
examined as defendant. )

1987 Amendments. Subd. 3. L.1987, c. 440, § 1, ff. Apr. 1, 1988, substitnted definition of the term “commissioner”
as meaning either the state commissioner of mental health or the state commissioner of mental retardation and
developmental disabilities for former definition of that termy as meaning the state commissioner of mental hygiene.

Subd. 4, cl. (a). L.1987, c. 440, § 1, eff. Apr. 1, 1988, substituted definition of director as meaning, in part, the director
of a state hospital operated by the office of mental health or the director of a developmental center operated by the office
of mental retardation and developmental disabilities for former definition of that term as meaning, in part, the director
of a state hospital operated by the depariment of mental hygiene.

Derivation. See Derivation note preceding this section.
PRACTICE COMMENTARIES

19935 Main Volume
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Effective:|See Text Amendments)

Mckinney's Consclidated Laws of New York Annotated Currentness
Criminal Procedure Law (Refs & Annes
Chapter 11-A. Of the Consolidated Laws (Refs & Annos
Part Three. Special Proceedings and Miscellaneous Procedures
& Title U. Special Proceedings Which Replace, Suspend or Abate Criminal Actions
"8 Article 730. Mental Disease or Defect Excluding Fitness to Proceed (Refs & Annos)
= § 730.20 Fitness fo proceed; generally

1. The appropriate director to whom a criminal court issues an order of examination must be determined in accordance
with rules jointly adopted by the judicial conference and the commissioner. Upon receipt of an examination order, the
director must designate two qualified psychiatric examiners, of whom-he may be one, to examing the defendant to
determine If he is an incapacitated person. In conducting their examination, the psychiatric examiners may employ any
method which is accepted by the medical profession for the examination of persons alleged to be mantally i1l or mentally
defective. The court may authorize a psychiatrist or psychologist retained by the defendant to be present at such
examination.

2. When the defendant is not in custody at the time a court issues an order of examination, because he was theretofore
refeased on bail or on his own recognizance, the court may direct that the examination be conducted on an out-patient
basis, and at such time and place as the director shall designate. I, however, the director informs the court that hospital
confinement of the defendant is necessary for an effective examination, the court may direct that the defendant be
confined in a hospital designated by the director until the examination is completed.

3. When the defendant is in custody at the time a court issues an order of examination, the examination must be
conducted at the place where the defendant is being held in custody. 1f, however, the director determines that hospital
confinement of the defendant is necessary for an effective examination, the sheriff must deliver the defendant to a
hospital designated by the director and hold him in custody therein, under sufficient guard, until the examination is
completed.

4. Hospital confinement under subdivisions two and three shall be for a period not exceeding thirty days, except that,
upon application of the director, e court may authorize confinement for an additiona! period not exceeding thirty days
if it is satisfied that a lenger period is necessary to complete the examination. During the period of hospital confinement,
the physician in charge of the hospital may administer or cause to be administered to the defendant such emergency
psychiatric, medical ar other therapeutic treatment as in his judgment should be administered.

5. Each psvchiatric examiper, after he has completed his examination of the defendant, must promptly prepare an
examination report and submit it to the director. If the psychiatric examiners are not unanimous in their opinion as to
whether the defendant is or is not an incapacitated person, the director must designate another qualified psychiatric
examinerto examine the defendant to determine if he is an incapacitated person. Upon receipt of the examination reports,
the <director must submit them fo the court that issued the order of examination. The conrt must fisrnish a copy of the
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McKinney's CPL § 730.2
reports to counsel for the defendant and to the district attorney.

8. When a defendant is subjected to examination pursuant to an order issued by a criminal court in accordance with this
article, any statement made by him for the purpose of the examinztion or treatment shall be inadmissible in evidence
against him in any criminal action on any issue other than that of his mental condition, but such statement is admissible
upon that issue whether or not it would otherwise be deemed a privileged communication.

7. A psychiatric examiner is entitled to his reasonable traveling expenses, a fee of fifty doilars for each examination of
a defendant and a fee of fifty dollars for each appearance ar 2 court hearing or trial but not exceeding two hundred dollars
in fees for examination and testimony in any one case; except that if such psychiatric examiner be an employee of the
state of New York he shall be entitied only to reasonable raveling expenses, unless such psychiatric examiner makes
the examination or appears at a court hearing or trial outside his hours of state employment in a county in which the
director of community mental health services certifies to the fiscal offtcer thereof that there is a shortage of qualified
psvchiafrists available to conduct examinations under the criminal procedure Jaw in such county, in which eventhe shail
be entitled to the foregoing fees and reasonable fraveling expenses. Such fees and traveling expenses and the costs of
sending a defendant to another place of detention or to a hospital for examination, of his maintenance therein and of
returning him shall, when approved by the court, be a charge of the county in which the defendant is being tried.

CREDIT(S)

{1..1970,c. 996, § 1. Amended L.1971, c. 884, § 6: L1972, ¢. 692, § 1: L1989 ¢ 693, §2)
HISTORICAL AND STATUTORY NOTES

1995 Main Volume

1989 Amendments. Subd. i. L.1989, ¢. 693, § 2, eff. July 22, 1989, substituted reference 10 psvehatric examiners for
reference to psychiatrists; and deleted provision which authorized director to designate one qualified psychiateist and
one certified psychologist when of the opinion that defendant might be mentally defective.

Subd. 5.L.1989,c.693, § 2, eff. July 22, 1989, substituted reference to psychiatric examiner for reference to psychiatrist.

Derivation. See Dertvation note preceding CPL 730.10.

PRACTICE COMMENTARIES

1993 Main Volume

by Peter Preiser
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Effective:|See Text Amendments|

Mckinney's Consolidated Laws of New York Annotated Currentness
Criminal Procedure Law {Refs & Annosi
Chapter 11-A. Of the Consolidated Laws (Refs & Annos
Part Three. Special Proceedings and Miscellaneous Procedures
8 Title U. Special Proceedings Which Replace, Suspend or Abate Criminal Actions
"8 Article 730. Mental Disease or Defect Excluding Fitness to Proceed (Refs & Annos
= § 730.30 Fitness to proceed; order of examination

1. Atany time after a defendant is arraigned upon an accusatory instrument other than a felony complaint and before the
imposition of sentence, or at any time after a defendant is arraigned upon a felony complaint and before he is held for
the action of the grand jury, the cowrt wherein the eriminal action is pending must issue an order of examination when
it is of the opinion that the defendant may be an incapacitated person.

2. When the examination reports submitted to the court show that each psychiatric examiner is of the opinion that the
defendant is not an incapacitated person, the court may, on its own motion, conduct a hearing to determine the issue of
capacity, and it must conduct a hearing upon motion therefor by the defendant or by the district attorney. If no motion
fora hearing is made, the criminal action against the defendant must proceed. If, following a hearing, the court is satisfied
that the defendant is not an incapacitated person, the criminal action against him must proceed; if the court is not so
satisfied. it must issue a further order of examination directing that the defendant be examined by different psychiatric
examiners designated by the director.

3. When the examination reports submitted to the court show that each psychiatric examiner is of the opinion that the
defendant is an incapacitated person, the court may, on its own motion, conduct a hearing to determine the issue of
capacity and it must conduct such hearing upon motjon therefor by the defendant or by the district attorney.

4. When the examination reports submitted to the cowrt show that the psychiatric examiners are not unapimous in their
opinion as to whether the defendant is or is not an incapacitated person, or when the examination reports submitted to
the superior court show that the psychiatric examiners are not unanimous in their opinion as to whether the defendant
i5 or is not a dangerous incapacitated person, the court must conduct & hearing to determine the issue of capacity or
dangerousness.

CREDIT(S)
(L1970, ¢. 996, § |. Amended L.1974, ¢. 629, § 7))
HISTORICAL AND STATUTORY NOTES
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Effective: Augusi 6, 2008

Meckinney's Consolidated Laws of New York Annotated Currentness
Criminai Procedure Law (Refs & Annos)
Chapter [1-A. Of the Consolidated Laws (Refs & Annog)
Part Three. Special Proceedings and Miscellaneous Procedures
"& Title Y. Special Proceedings Which Replace, Suspend or Abate Criminal Actions
& Article 730G. Mental Disease or Defect Excluding Fitness to Proceed {Refs & Annos
= § 730.40 Fitness to proceed; local criminal court accusatory instrument

1. When a focal criminal court, following a hearing conducted pursuant io subdivision three or four of section 730.30,
is satisfied that the defendant is not an incapacitated person, the criminal action against him must proceed. I it is satisfied
that the defendant is an incapacitated person, or If no motion for such a hearing is made, such court must issue a final
or temporary erder of observation committing him to the custody of the commissioner for care and treatment in an
appropriate institution for a period not to exceed ninety days from the date of the order, provided, however, that the
commissioner may designate an appropriate hospital for placement of a defendant for whom a final order of observation
has been isstied, where such hospital is licensed by the office of mental heaith and has agreed 1o accept, upon referral
by the commissioner, defendants subject to final orders of observation issued under this subdivision. When a local
criminal court sccusatory instrument other than a felony complaint has been filed against the defendant, such court must
issue a final order of observation; when a felony complaint has been filed against the defendant, such court must issue
a temperary order of observation, except that, with the consent of the district atlorney, it may issue a final order of
observation.

2. When a local eriminal court has issued a final order of observation, it must dismiss the accusatory instrument filed m

- such court against the defendant and such dismissal constifutes a bar to any further prosecution of the charge or charges
contained in such accusatory instrument. When the defendant is in the custody of the commissioner at the expiration of
the period prescribed in a temporary order of observation, the proceedings in the local criminal court that issued such
order shall terminate for ali purposes and the commissioner must promptly certify to such court and to the appropriate
district attorney that the defendant was in his custody on such expiration date. Upon receipt of such certification, the
court must dismiss the felony complaint filed against the defendant.

3. When a local eriminal court has issued an order of examination or a temporary order of observation, and when the
charge or charges contained in the accusatory instrunment are subsequently presented to a grand jury, such grand jury need

not hear the defendant pursuant to section t90.50 unless, upon application by defendant to the superior court that
impaneled such grand jury, the superior court determines that the defendant is not an incapacitated person,

4. When an indictment is filed against a defendant after a local criminal court has issued an order of examination and
before it has issued a final or temporary order of observation, the defendant must be promptly arraigned upon the
indictiment, and the proceedings in the Jocal criminal. court shall thereupon terminate for all purposes. The district
attorney must notify the focal criminal court of such arraignment, and such court must thereupon dismiss the accusatory
instrument filed in such court against the defendant. If the director has submitted the examination reports to the Jocal
eriminal court, such court must forward them ta the superior court in which the indictment was filed. 1f the director has

@ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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not submitted such reports to the local criminal court, he must submit them to the superior coust in which the indictment
was fled.

5. When an indictment is timely filed against the defendant after the issuance of a temporary order of observation or afier
the expiration of the period prescribed in such order, the superior court in which such indictment is filed must direct the
sheriff to take custody of the defendant at the institution in which he is confined and bring him before the court for
arraignment upon the indictment. After the defendant is arraigned upon the indictment, such temporary order of
observation or any order issued pursuant to the mental hygiene law after the expiration of the period prescribed in the
temporary order ofobservation shall be deemed nullified. Notwithstanding any other provision of law, an indictment filed
i a superior court against a defendant for a erimae charged in the felony complaint is not timely for the purpose of this
subdivision if it is filed more than six months after the expiration of the peried prescribed in a temporary order of
observation issued by a local criminal court wherein such felony complaint was pending. An untimely indictment must
be dismissed by the superior court unless such court is satisfied that there was good cause for the delay in filing such
indictment.

CREDIT{S)

(L.1970, ¢, 996, § |. Amended L.2008. c. 231. § 1. eff. Aue, 6. 2008.)

HISTORICAL AND STATUTCRY NOTES

2010 Electreonic Pocket Part Updare

L.2008, ¢. 231 legisiation

Subd. 1. L2008, c. 231, § 1, inserted *, provided, however, that the commissioner may designate an appropriate hospital
tor placement of a defendant for whom a final order of observation has been issued, where such hospital is licensed by
the office of mental health and has agreed to accept, upon referral by the commissioner, defendants subject to final orders
of observation issued under this subdivision.”

1995 Main Voluime

Derivation

See Derivation note preceding CPL, 730,10,

SUPPLEMENTARY PRACTICE COMMENTARIES

2010 Elzctronic Pocket Part Update
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Effective: Aupust 6, 2008

Mckinney's Consolidated Laws of New York Annotated Currentness
Criminal Procedure Law {Refs & Annos)
Chapter 11-A. Of the Consolidated Laws (Refs & Annos) .
Part Three. Special Proceedings and Miscellaneous Procedures
4 Title U. Special Proceedings Which Replace, Suspend or Abate Criminal Actions
"8 Article 730. Mental Disease or Defect Excluding Fitness to Proceed (Refs & Annos)
=~ § 730.50 Fitness to proceed; indictment

i. When a superior court, following a hearing conducted purseant fo gubdivision three or four of section 730.30, is
satisfied that the defendant is not an incapaciiated person, the criminal action against him must proceed. [f it is satisfied
that the defendant is an incapacitated person, or if no motion for such a hearing is made, it must adjudicate him an
incapacitated person, and must issue a final order of observation or an order of commitment. When the indictment does
not charge a felony or when the defendant has been convicted of an offense other than a felony, such court (a) must issue
a final order of observation commining the defendant to the custody of the commissioner for care and treatment in an
appropriate institution for a period not to exceed ninety days from the date of such order, provided, however, that the
commissioner may designate an appropriate hospital for placement of a defendant for whom a final order of observation
has been issued, where such hospital is licensed by the office of mental health and has agreed to accept, upon referra
by the commissioner, defendants subject to final orders of observation issued under this subdivision, and (b) must dismiss
the indictment filed in such court against the defendant, and such dismissal constitutes a bar to any further prosecution
of'the charge or charges contained in such indictment. When the indictment charges a felony or when the defendant has
been convicted of a felony, it must issue an order of commitment committing the defendant to the custody of the
commissioner for care and treatment in an appropriate institution for a period not to exceed one vear from the date of
such order. Upon the issuance of an order of commitment, the court must exonerate the defendant's bail if he was
previously at berty on bail.

2. When a defendant is in the custedy of the commissioner immediately prior to the expiration of the period prescribed
in a temporary order of commitment and the superintendent of the institution wherein the defendant is confined is of the
opinion that the defendant continues to be an incapacitated person, such superintendent must apply to the court that

- issued such order for an order of retention. Such application must be made within sixty days prior to the expiration of
such period on forms that have been jointly adopted by the judicial conference and the commissioner. The superintendent
must give written notice of the application to the defendant and to the menial hyaiene legal service. Upon receipt of such
application, the court may, on its own motion, conduct a hearing to determine the issue of capacity, and it must conduct
such hearing if' a demand therefor is made by the defendant or the mental hygiene legal service within ten days from the
date that notice of the application was given them. If, ot the conclusion of a hearing conducted pursuant to this
subdivision, the court is satisfied that the defendant is no longer an incapacitated person, the criminal action against him
must proceed. If it is satisfied that the defendant continues to be an incapacitated person, or if no demand for a hearing
1s made, the court must adjudicate him an incapacitated person and must issue an crder of retention which shail authorize
continued custody of the defendant by the commissioner for a period not to exceed one year,

3. When a defendant is in the custody of the commissioner immediately priar to the expiration of the period prescribed
in the first order of retention, the procedure set forth in subdivision twa shall govern the application for and the issuance

£ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of any subsequent order of retention, except that any subsequent orders of retention must be for periods not to exceed
two years each; provided, however, that the aggregaie of the perfods prescribed in the temporary order of commitment,
the first order of retention and all subsequent orders of retentian must not exceed two-thirds of the authorized maximom
term of imprisonment for the highest class felony charged in the indictment ar for the highest class felomy of which he
was convicted.

4. When a defendant is in the custody of the commissioner at the expiration of the authorized period prescribed in the
Jast arder of retention, the criminal action pending against him in the superior court that issued such order shall terminate
for all purposes, and the commissioner must promptly certify to such court and to the appropriate district attorney that
the defendant was in his custody on such expiration date. Upon receipt of such certification, the court must dismiss the
indictment, and such dismissal constitutes a bar to any further prosecution of the charge or charges coritained in such
indictment.

'5. When, on the effective date of this subdivision, [FN1] any defendant remains in the custody of the comrnissioner
pursuant to an order issued under former code of criminal procedure section six hundred sixty-two-b, the superintendent
or director of the institution where such defendant is confined shall, if he believes that the defendant continues to be an
incapacitated person, apply forthwith to a court of record in the county where the institation is located for an order of
retention. The procedures for obtaining any order pursuant to this subdivision shall be in accordance with the provisions
of subdivisions two, three and four of this section, except that the period of retention pursuant to the first order obtained
under this subdivision shall be for not more than ane year and any subsequent orders of retention must be for periods
not 1o exceed two vears each; provided, however, that the aggregate of the time spent in the custody ofthe commissioner
purstant to any order issued in accordance with the provisions of former code oferiminal procedure section six hundred
sixty-two-b and the periods prescribed by the first order obtained under this subdivision and 2l subsequent orders of
retention must not exceed two-thirds of the authorized maximum ferm of imprisonment for the highest class felony
charged in the indictment or the highest class felony of which he was convicted.

CREDIT(S)

(L.1970,¢. 996, § 1. Amended L.1972, c. 810, § 1: L.1974, c. 629, § 8; 1..1985, c. 789, § 48, L.2008. ¢. 231, § 2. eff.
Aue 6. 3608.)

FNIT June 2, 16972,

HISTORICAL AND STATUTORY NOTES

2010 Electronic Pocket Part Update

L2008, ¢. 231 legislation

Subd. 1. L.2008, ¢. 231, § 2. inserted **, provided, however, that the commissioner may designate an appropriate hospital
for placement of a defendant for whom a final order of observation has been issued, where such hospital is licensed by
the office of mental heaith and has agreed to accept, upon referral by the commissioner, defendants subject to final orders
of observation issued under this subdivision,”.

€ 2010 Thomson Reuters, No Ctaim to Orig. US Gov. Works.
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Effective: August 6, 2008

Mckinney's Consolidated Laws of New York Annotated Currentness .

Criminal Procedure Law (Refs & Annos
Chapier 11-A. Of the Consolidated Laws (Refs & Annos
Part Three. Special Proceedings and Miscellaneous Procedures
"8 Title U. Special Proceedings Which Replace, Suspend or Abate Criminal Actions
“i# Article 730. Mental Disease or Defect Excluding Fitness to Proceed (Refs & Annns)
= § 730.60 Fitness to proceed; procedure following custody by commissioner

I. When a local criminal court issues a final or temporary order of observation or an order of commitment, it must
forward such order and a copy of the examination reports and the accusatory instrument to the commissioner, and, if
available, a copy of the pre-sentence report. Upon receipt thereof, the commissioner must designate an appropriate
institution operated by the department of mental hygiene in which the defendant is 1o be placed, provided, however, that
the commissioner may designate an appropriate hospital for placement of a defendant for whom a final order of
observation has been issued, where such hospiral is licensed by the office of mental health and has agreed to accept, upon
referral by the commissioner, defendants subject to final orders of observation issued under this subdivision. The sheriff
must hold the defendant in custody pending such designation by the commissioner, and when notified of the designation,
the sheriff must deliver the defendant to the superintendent of such institution. The superintendent must promptiy inform
the appropriate director ofthe mental hyziene legal service of the defendant's admission fo such institution. [ a defendant
escapes from the custody of the commissioner, the escape shall interrupt the period prescribed in any order of
observation, commitment or retention, and such interruption shall continue until the defendant is returned to the custody
of the commissioner.

2. Except as otherwise provided in subdivisions four and five, when a defendant is in the custody of the commissioner
pursuant to a temporary order of observation or an order of commitment or an ordsr of refention, the criminal action
pending against the defendant in the court that issued such order is suspended until the superintendent of the institution
in which the defendant is confined determines that he is no longer an incapacitated person. In that event, the court that
issued such order and the appropriate district attorney must be notified, in writing, by the superintendent of his
determination. The court must thereupon proceed in accordance with the provisions of subdivision two of section 730.30
of this chapter; provided, however, if the court js satisfied that the defendant remains an incapacitated person, and upon
consent of all parties, the court may order the return of the defendant to the institution in which he had been confined
for such period of time as was authorized by the prior order of commitment or order of retention. Upon such retuen, the
defendant shall have all rights and privileges accorded by the provisions of this article.

3. When 2 defendant is in the custody of the commissioner pursuant to an order issued in accordance with this atticle,
the commissioner may transfer him to any appropriate institution operated by the department of mental hygiene,
pravided, however, that the commissioner may designate an appropriate hospital for placement of'a defendant for whom
a final order of observation has been issued, where such hospital is licensed by the office of mental health and has agreed
to accept, upen referral by the comimissioner, defendants subject to final orders of observation issued under this section.
The commissioner may discharge a defendant in his custody under a final order of observation at any time prior to the
expiration date of such order, or otherwise treat or transfer such defendant in the same manner as if he were a patient not
in confinement under a criminal court order.

€ 2010 Thomsoa Reuters. No Claim to Orig. US Gav. Warks.
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4. When a defendant is in the custody of the commissioner pursuant {o an order of commitment or an order of retention,
he may make any motien authorized by this chapter which is susceptible of fair determination without his personal
participation. If the court denies any such motion it must be without prejudice to a renewal thereof after the criminal
action against the defendant has been ordered to proceed. Ifthe court enters an order dismissing the indictment and does
not direct that the charge or charges be resubminted 16 a grand jury, the coust must direct that such order of dismissal be
served upen the commissioner.

5. When a defendant is in the custody of the commissioner pursuant 1o an order of commitment or an order of retention,
the superior court that issued such order may, upon motion of the defendant, and with the consent of the district attorney,
dismiss the indictment when the court is satisfied that (a) the defendant is 2 resident or citizen of another state or country
andthat he will be removed thereto upon dismissal of the indicument, or (b) the defendant has been continuously confined
in the custody of the commissioner for a period of more than two years. Before granting a motion under this subdivision,
the court must be further satisfied that dismissal of the indictment is consistent with the ends of justice and that custody
of the defendant by the comntissioner pursuant o an order of commitment or an arder of retention is not necessary for
the protection of the public and that care and treatment can be effectively administered to the defendant without the
necessity of such order, If the court enters an order of dismissai under this subdivision, it must set forth in the record the
reasans for such action, and must direct that such order of dismissal be served vpon the commissioner. The dismissal
of an indictment pursuant to this subdivision constitutes & bar to any further prosecution of the charge or charges
contained in such indictment,

6. (a) Notwithstanding any other provision of law, ne person committed to the custody of the commissioner pursuant to
this articte, or continuousiy thereafter retained in such custody, shall be discharged, released on condition or placed in
any less secure facility or on any less restrictive staws, inciuding, but not fimited to vacations, furloughs and temporary
passes, unfess the commissioner shall deliver written notice, at least four days, excluding Saturdays, Sundays and
holidays, in advance of the change of such commiteed person's facility or status, 1o all of the following:

{1} The district attorney of the county from which such persen was committed;

(2) The superintendent of state police;

(3) The sheriff of the county where the facility is located:

{4) The no:nm department having jurisdiction of the area where the facility is located;

(3} Any person who may reasonably be expected to be the victim of any assault or any violent felony offense, as defined
in the penal law, which would be carried out by the commitied person; and

(6) Any other person the court may designate,

Said notice may be given by any means reasonably caleulated to give prompt actual notice.

© 2010 Thomson Reuters, No Claim ro Orig. US Gov. Works,
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(b) The notice required by this subdivision shall also be given immediately upon the departure of such committed person
from the commissioner's actual custody, without proper authorization, Nothing in this subdivision shatl be construed to
fmpair any other right or duty regarding any notice or hearing contained in any other provision of law,

(¢) Whenever a district attorney has received the notice described in this subdivision, and the defendant is in the custody
of the commissioner pursuant fo a final order of observation er an order of commitment, he may apply within three davs
of receipt of such notice to a superior court, for an order directing a hearing to be held to determine whether such
committed persen is a danger to himself or others. Such hearing shall be heid within ten days following the issvance of
such order. Such order may provide that there shali be no further change in the committed persan's facility or status until
the hearing. Upon a finding that the committed person is a danger to himself or others, the court shall issue an order to
the commissioner authorizing retention of the committed person in the status existing at the time notice was given
hereunder, for a specified period, not to exceed six months. The district ztiorney and the committed person's attorney
shall be entitled to the committed person's clinical records in the commissioner's custody, upon the issuance of an order
directing a hearing to be held.

{d) Nothing in this subdivision shall be construed to impair any other right or duty regarding any notice or hearing
contained in any other provision of law.

CREDIT(S)

(L.1970,¢c.996, § 1. Amended L1973, ¢. 195, § 12, L. 1974, c. 629, §§ 9, t0; L.1080, ¢. 549, $§ 2, 3:1..1981, ¢, 791,
m_“_L._cmh,n.mqum_mP._omm"o.qwo.machr._omu.n.ﬁo.mmbr.umom.n.ww_.mw.mﬁm\rcm.m.wocm.v

HISTORICAL AND STATUTORY NOTES
2010 Electronic Pocket Part Update
L2008, c. 231 legislation

Subd. 1.L.2008, ¢. 231, § 3, inseried . provided, however, that the commissicner may designate an appropriate hospital
for placement of a defendant for whom a final order of observation has been issued. where such hospital is licensed by
the office of mental health and has agreed to accept, upon referral by the commissioner, defendants subject to final orders
of observation issued under this subdivision.”

Subd. 3. L.2008, ¢. 231, § 3, rewrote subd. 3, which had read:

“3. When a defendant is in the custody of the commissioner pursuant 1o an order issued in accordance with this article,
the commissioner may transfer him {o any appropriate institution operated by the department of mental hygiene. The
commissioner may discharge & defendant in his custody under a final order of ohservation at any time prior to the
expiration date of such order, or otherwise treat or transfer such defendant in the same manner as if he were a patient not
in confinement under a criminal court order.”

© 2010 Thomson Reuters. No Claim te Orig. US Gov. Works.
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MeKinmey's CPL § 730.60
1995 Main Volume

Derivarion

See Derivation note preceding CPL 730.10.

Transfer of Mentaily lil Inmates in Custody of Institutions in Department of Correctional Services to Institutions in
Deparement of Mental Hygiene. For transfer of persons in custody in institutions of the Department of Correctional
Services on May 30, 1974, pursuant to this article, to an appropriate institution of the Department of Mental Hygiene
as soon as practical after May 30, 1974, but not later than Apr, 1, 1973, see section 12 of L.1974, ¢. 629, eff, May 30,
1974, set out as a note under Correction Law § 438.

SUPPLEMENTARY PRACTICE COMMENTARIES

2010 Electronic Pocket Part Update

by Peter Preiser

2008

Sebdivisions onc and three of this section were amended in 2008 to Create some fexibility for the
Commissioner when ascertaining the appropriate hospital for care and custody of eriminal defendants enable
to stand trial due to mental incapacity commitied to the Commissioner and held under a final order of
observarion that terminated the criminal action. The amendment authorizes the Commissioner to enter into
agreements with private licensed hospital facilities for care and treatment of any such individual, A similar

amendment was inserted in §§ 730.40 [1], 730.50 {1].
PRACTICE COMMENTARIES

1995 Main Volume

by Peter Preiser

This section deals with the incidents of cusiody foliowing commitment under an order of ohservation. it also
provides in subdivision five a window for premature termination of the criminal proceeding under special

circumstances,

Particular attention should be accorded subdivision six, which was amended significant(y in 1980 and 1981.
The originai practice commentaries on those revisions by Judge Beltacosa furnish a complete description of the

€ 2010 Thomson Reuters. No Chuim fo Orig. US Gov, Works.
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CRIMINAL TERM: PART 93

T e e e e e e e

PEOPLE OF THE STATE OF NEW YORK
FINDINGS AND

- against - ORDER OF RETENTICN

Ind. No. 11990/91

JOHNTACKSON,

Defendant.
|||||||||||||||||||||||||||||| - e m————————

EDWARD J. McLAUGHLIN, J.:

On February 19, 2003, the court held a retention hearing, pursuant to CPL 730.50 (3) to
determine whether defendant remains an incapacitated person requiring his being kept within the
custody of the Commissioner of Mental Health for two more years or whether, after
approximately eleven years of confinement by the Commissioner, he is fit. Despite the
defendant’s fanuliarity with and understanding of the roles of the principal participants in the
cOurt process, he canndat, in his present condition, meaningfully assist an attorney in defen n:sm.
againstthe acaﬁ charge for which he was indicied in 1991, He, therefo £, continues {0 be an

- incapacitated person and consequently must be the subject of a further retention order
commitiing him for an additional two years 1o the Conumnissioner of Mentzl Health.

At the hearing, the People called Dr. Raphael Morris, a psychiatric expert on staff at
Kirby Psychiatric Hospital. The court credits his testimony. Although Dr. Morris had seen the
defendant frequently at Kirby, he has had little or no verbal or psychiatric interaction with the
defendant. Nevertheless, Dr. Morris participated in the hospital staffs assessment of the
defendant for this hearing. He also had adequate familiarity with the records of defendant

fackson’s twenty years of periodic psychiatric care. Many of these records were admitted af the

14



hearing. [>x . MMorris deseribed defendant as a paranoid schi zophrenic who has srandiose
delusions, & persecutdbn complex, feaels he is notill, and who is prone to discontinee his
medicationns. ¢ agred that defendant has at times improved slighdly. The defendant has been
deemed fir twwO times within the past six or so vears, only to relapse upon transfer to the City
Corrections SY Stem wiere he failed to take his medication,

Dr. Morris ackiowledged that Mr. Jackson readily understood the roles of the prosecuior,
jury, judee, and defenie attorney. He testify ed, however, that defendant’s unwavering desire to
employ a defense of past-hypuotic suggestion makes him unable to assist meaningfully in his
defense. The defendant refuses to consider meanin gfully any defense other than post-hypnotic
susgestion. ‘The courtinitially did not consider this supposed problem as an insarmountable
impediment to fitness. But Mr. Jackson’s testimony made that conclusion inescapable.

m:zomm to proceed to trial and t having a mental iliness are not inconsistent. The defendant
restified that he ardently wants to defend against the murder charge, claiming that he killed the
victim, Mr. Jones, becasse of post-hypnotic suggestion. Mr. Jackson is unfazed by the absence
of any evidence that hewas ever in 2 hypuotic state, undaunted by the fact that he does not know
who made the murderous suggestions or what the commands were given to him. He remains
convinced that his inability 1o specify the commands, under which he murdered, results from
amnesia and insists that, if he were not poor, he could hire an atterney who would pursue his
defense as he wants and obtain an expert on wwvnowmw who could establish his defense.
Furthermore, he emotionally claimed that parts of his psychiatric records that were favorable to
hirn had been stelen and that the Kirby staff was lying about his condition.

The defendant’s position and reasoni ing is circular. Hea claims to be one of the 20% of the

wosld’s nomaumn.o: who ynknowingly have been hypnotized. He atiributes his lack of

15



knowledge: 16 his mm,..w.sm. amnesia, and asserts that he must have amnesia otherwise he wo uld be
able to reryaember ihe post-hypnotic suggestions that triggered his fatal assault of Mr. Jones and
thereby be ina better position to establish his post-hypnotic suggestion defense.

Um%@smw attorneys ethically can argue positions that are based exclusively on a client’s
version of anevenieven though there is no support for that w.o&mom. That, however, is not the
situation hers The muomﬂ-wwmwom.o suggestion defense is, according to Dr. Morris and the Kirby
staff, a figrnnent of Mr. Jackson’s creation, Mr. Jackson reads extensively about hypnosis, has an
extensive fileon the subject and apparently can guote portions of People v Hughes, 59 NY 24
523 (1983). But there is no basis for the defense apart from his mental illness. His defense is
iilusory having no more basis E fact than a perjured defense. Conseguently, he is not able to
participate and assist in any meaningful or helpful way in his defense. He is still an

incapacitated persomn.

EDWARD J. McLAUGHLIN

1.
H\\\

Dated: New York, New York

February 24, 2003
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Effective:[See Text Amendments]

Mckinney's Consolidated Laws of New York Annotated Clirrentness .

Criminal Procedure Law (Refs & Annos)
hapter 11-A, Of the Consolidated Laws {Refs & Annos

Parttwo. The Principal Proceedings

%& Title J. Prosecution of Indictments in Superior Courts--Plea to Sentence
~s Argicle 256, Pre-Trial Notices of Defenses (Refs & Annos)
~ § 230.10 Notjce of intent to proffer psychiatric evidence; examination of defendant upon
application of prosecator

1. As used in this section, the term “psychiatric evidence™ means:

(a) Evidence of mental disease or defect to be offered by the defendant in cannection with the affirmative defense of fack
of eriminal responsibitity by reason of mental disease or defect.

{h) Evidence of mentai disease or defect to be offered by the defendant in connection with the affirmative defense of
exireme emotional disturbance as defined in paragraph (a) of subdivisicn ane af section 125.25 of the pepal law and
sarzeraph (a} of subdivision twe of section 125.27 of the nenal law.

(c) Evidence of mental disease or defect 1o be offered by the defendant in connection with any other defense not specified
in the preceding paragraphs.

2. Psychiatric evidence is not admissible upon a trial unless the defendant serves upon the people and files with the court
2 written notice of his intention to present psychiatric evidence. Such notice must be served and filed before trial and not
mare than thirty days after entry of the plea of not guilty to the indictment. In the interest of justice and for good cause
shown, however, the court may permit such service and filing to be made at any later time prior to the close of the
evidence.

1. When a defendant, pursuant to subdivision two of this section, serves notice of intent to present psychiatric evidence,
the district attorney may apply to the court, upon natice to the defendant, for an order directing that the defendant submit
tq an examination by a psychiatrist or licensed psychologistas defined in article one hundred fifty-three of the education
law designated by the districtattorney. I1fthe application is granted, the psychjatrist or psychelogist designated to conduct
e examination must notify the district atterney and counsel for the defendant of the time and place of the examination.
Defendant has a right to have his counsel present at such examination. The district attorney may aiso be present. The role
of each counsel at such examination is that of an cbserver, znd neither counsel shall be permitted to take an active role
at the examination. :

4. After the conclusion of the examination, the psychiatristor psychologist must promptly prepare 2 written report of his

€ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,
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MceKinney's CPL § 23010

findings and evaluation. A copy of such report must be made available to the district attorney and to the counsel for the
defendant. No transcript or recording of the examination is required, but if one is made, it shall be made available to both
parties prior (o the trial.

5. 1f the court finds that the defendant has willfully refused to cooperate fully in the examination ordered pursnant to
subdivision three of this section it may preclude introduction of testimony by a psychiatrist or psychologist concerning
mental disease or defect of the defendant at trial. Where, however, the defendant has other proof of his affirmative
defense, and the court has found that the defendant did not submit to or cooperate fully in the examination ordered by
the court, this other evidence. if otherwise competent, shall be admissible. In such case, the court must instruct the jury
that the defendant did not submit to or coeperate fully in the pre-trial psychiatric examination ordered by the court
pursuant to subdivision three of this section and that such failure may be considered in determining the merits of the
afficmative defense. _ :

CREDIT(®)

{11970, c. 996, § |. Amended L.1980, ¢. 548, § 7; L1982, ¢. 3538, 8§ 9; L.1984, c. 068, §§ 6. 7))
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