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Order, Supreme Court, Bronx County (Naita A. Semaj, J.), entered on or about
April 16, 2025, which, to the extent appealed from as limited by the briefs, granted
defendants’ motion to reargue an order, which granted plaintiff’s motion for summary
judgment and for an appointment of a referee, and substituted plaintiff in the place and
stead of NS194, LLC, and which denied defendant’s cross-motion for summary
judgment to dismiss the action, and which upon reargument, directed plaintiff to prove
its predecessor-in-interest, NS194’s, compliance with Limited Liability Company Law §
802 within thirty days or face dismissal and stayed execution of the December 5, 2024
and the April 4, 2025 order of reference, unanimously reversed, on the law, without

costs, and defendants’ motion for reargument denied.



Supreme Court erred in directing plaintiff to prove NS194’s compliance with
Limited Liability Company Law § 802 (see Kapitus Servicing, Inc. v Epazz, Inc., 231
AD3d 408, 409 [1st Dept 2024]). Defendants failed to rebut the presumption that
NS194 was not conducting business within the state and lacked capacity to sue pursuant
to Limited Liability Company Law § 802. Plaintiff’s conduct of purchasing and
foreclosing on mortgages in New York does not constitute doing business in this state
(see Limited Liability Company Law § 803[a][1] [“maintaining or defending any action
or proceeding” is not “doing business in this state”]; S & T Bank v Spectrum Cabinet
Sales, 247 AD2d 373, 374 [2d Dept 1998]). Defendant’s reliance on Supreme Court’s
decision in Star201, LLC v Martinez (2023 NY Slip Op. 31059[U], *1 [NY Sup Ct,
Queens County 2023]) does not change the outcome as the Second Department recently
reversed that decision (see Star201, LLC v Martinez, AD3d , 2026 NY Slip Op 02144,
*2 [2d Dept Apr. 8, 2026] [“the mere maintenance of an action [for foreclosure] by a
foreign corporation does not constitute doing business within the State”] [internal
quotation marks and citation omitted]).

Given this finding, there is no need to reach appellant’s remaining arguments.
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