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In an action to recover damages for personal injuries, etc., the plaintiff Jeremy L.
Orlando appeals from an order of the Supreme Court, Suffolk County (Paul J. Baisley, Jr., J.), dated
June 7, 2022.  The order, insofar as appealed from, in effect, denied those branches of the plaintiffs’
motion which were for summary judgment on the issue of liability insofar as asserted by the plaintiff
Jeremy L. Orlando and dismissing the defendants’ affirmative defense alleging comparative
negligence insofar as asserted against the plaintiff Jeremy L. Orlando. 

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and those branches of the plaintiffs’ motion which were for summary judgment on the issue of
liability insofar as asserted by the plaintiff Jeremy L. Orlando and dismissing the defendants’
affirmative defense alleging comparative negligence insofar as asserted against the plaintiff Jeremy
L. Orlando are granted. 

On March 3, 2020, the plaintiff Jeremy L. Orlando (hereinafter the injured plaintiff)
allegedly was injured when the vehicle he was operating was struck in the rear by a vehicle operated
by the defendant Jose A. Garcia Gonzalez and owned by his employer, the defendant J.P. Hunter
Enterprises, Inc.  The injured plaintiff and his wife, suing derivatively, commenced this action
against the defendants to recover damages for personal injuries.  In their answer, the defendants
asserted, inter alia, an affirmative defense alleging comparative negligence.  The plaintiffs moved,
inter alia, for summary judgment on the issue of liability insofar as asserted by the injured plaintiff
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and dismissing the defendants’ affirmative defense alleging comparative negligence insofar as
asserted against the injured plaintiff.  In an order dated June 7, 2022, the Supreme Court, among
other things, in effect, denied those branches of the plaintiffs’ motion, and the injured plaintiff
appeals.

“A driver of a vehicle approaching another vehicle from the rear is required to
maintain a reasonably safe distance and rate of speed under the prevailing conditions to avoid
colliding with the other vehicle” (Bello v Masters Auto Collision of Long Is., Inc., 216 AD3d 726,
727; see Vehicle and Traffic Law § 1129[a]).  Thus, “[a] rear-end collision with a stopped or
stopping vehicle creates a prima facie case of negligence with respect to the operator of the rearmost
vehicle, thereby requiring that operator to rebut the inference of negligence by providing a
non-negligent explanation for the collision” (Edgerton v City of New York, 160 AD3d 809, 810; see
Tutrani v County of Suffolk, 10 NY3d 906, 908). 

Here, the plaintiffs established their prima facie entitlement to judgment as a matter
of law on the issue of liability insofar as asserted by the injured plaintiff by submitting an affidavit
of the injured plaintiff and a certified police accident report, which demonstrated that the injured
plaintiff’s vehicle was stopped for a traffic condition ahead when it was struck in the rear by the
defendants’ vehicle (see Quintanilla v Mark, 210 AD3d 713, 714; Mahmud v Feng Ouyang, 208
AD3d 861, 862; Lopez v Dobbins, 164 AD3d 776, 777).  The plaintiffs also established their prima
facie entitlement to judgment as a matter of law dismissing the defendants’ affirmative defense
alleging comparative negligence insofar as asserted against the injured plaintiff by demonstrating
that he was not at fault in the happening of the accident (see Quintanilla v Mark, 210 AD3d at 714;
Mahmud v Feng Ouyang, 208 AD3d at 862). 

In opposition to the plaintiffs’ prima facie showings, the defendants failed to raise a
triable issue of fact. Contrary to the defendants’ contention, the plaintiffs’ motion was not premature. 
The defendants’ proffered need to conduct depositions did not warrant denial of the plaintiffs’
motion, since the defendant driver already had personal knowledge of the relevant facts, and the
defendants’ mere hope or speculation that evidence might be uncovered was insufficient to deny the
motion (see Quintanilla v Mark, 210 AD3d at 714-715).

Accordingly, the Supreme Court should have granted those branches of the plaintiffs’
motion which were for summary judgment on the issue of liability insofar as asserted by the injured
plaintiff and dismissing the defendants’ affirmative defense alleging comparative negligence insofar
as asserted against the injured plaintiff.

CONNOLLY, J.P., GENOVESI, WARHIT and WAN, JJ., concur.

ENTER: 

         Darrell M. Joseph
  Acting Clerk of the Court
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