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Vigorito, Barker, Patterson, Nicholas & Porter, LLP, New York (Bhalinder L. Rikhye of
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Order, Supreme Court, New York County (Erika M. Edwards, J.), entered April
18, 2023, which granted defendants’ respective motions for summary judgment
dismissing the complaint, unanimously affirmed, without costs.

In this medical malpractice action, plaintiffs claim that defendants failed to
properly diagnose and treat a ruptured triceps tendon, and that the delay in diagnosis
resulted in a loss of the chance of full recovery.

The court correctly found that defendants’ experts made a prima facie showing
that defendant doctors did not deviate from good and accepted practice in their
treatment of plaintiff (see Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]). In

opposition, plaintiffs failed to raise triable issues of fact.



Plaintiffs’ experts assert that defendants failed to perform a proper physical
examination of plaintiff, but those assertions are essentially based on the proposition
that defendant doctors were intentionally incorrect in their testimony concerning the
relevant medical records and their notations therein, and without any record evidence in
support of that contention (see Ramirez v Cruz, 92 AD3d 533, 533 [1st Dept 2012]). The
cases plaintiffs rely upon wherein the medical records contain diagnostic testing or
other similar evidence supporting a claim of malpractice are distinguishable (see e.g.
Shewbaran v Laufer, 177 AD3d 510, 511 [1st Dept 2019]; Hernandez v Eachempati, 190
AD3d 552, 553 [1st Dept 2021]).

Plaintiffs’ claim that the mechanism of plaintiff’s fall warranted further
investigation into the possibility of a triceps tendon rupture via MRI, i.e., a fall on
outstretched hand followed by a “pop” noise, is also unsupported in the record, as none
of plaintiff’s medical records with either defendant doctors or other nonparty physicians
seen by plaintiff contain such a description of the accident.

We have considered plaintiffs’ remaining arguments and find them
unavailing.
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