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Appeal by the defendant from an order of the County Court, Nassau County (Teresa
K. Corrigan, J.), dated April 2, 2014, which, after a hearing, designated him a level three sex
offender pursuant to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

Inthis proceeding pursuant to the Sex Offender Registration Act (see Correction Law
art 6-C; hereinafter SORA), the County Court assessed the defendant 10 points under risk factor 12
(acceptance of responsibility) and 10 points under risk factor 13 (conduct while confined). The
assessment of these pointswas proper, as it was supported by clear and convincing evidence in the
record, including evidence that the defendant still maintained hisinnocence of the crimesfor which
hewas convicted after morethan 20 yearsof incarceration, and evidencethat he committed threetier
Il disciplinary violations and one tier 11l disciplinary violation while incarcerated (see People v
Anderson, 137 AD3d 988; People v Mosley, 106 AD3d 1067, 1068; Peoplev Lewis, 37 AD3d 689,
690).

The County Court properly denied the defendant’s application for a downward
departurefrom hispresumptiverisk level designation. A downward departurefrom asex offender’s
presumptive risk level generally is warranted only where there exists a mitigating factor of akind
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or to a degree not otherwise adequately taken into account by the Sex Offender Registration Act:
Risk Assessment Guidelines and Commentary (2006) (hereinafter SORA Guidelines) (see People
vFryer, 101 AD3d 835, 836). A defendant seeking adownward departurefrom the presumptiverisk
level hastheinitia burden of (1) identifying, as a matter of law, an appropriate mitigating factor,
namely, afactor which tendsto establish alower likelihood of reoffense or danger to the community
and isof akind, or to adegree, that is otherwise not adequately taken into account by the [SORA]
Guidelines; and (2) establishing the facts in support of its existence by a preponderance of the
evidence” (People v Wyatt, 89 AD3d 112, 128; see People v Gillotti, 23 NY 3d 841, 861). If the
defendant “surmounts the first two steps, the law permits a departure, but the court still has
discretion to refuse to depart or to grant adeparture” (Peoplev Gillotti, 23 NY 3d at 861; see People
v Wyatt, 89 AD3d at 128). Here, the defendant failed to establish, by a preponderance of the
evidence, the existence of such a mitigating factor (see SORA Guidelines at 4; People v Moultrie,
147 AD3d 800, 801; People v Smmons, 146 AD3d 912, 913).

The defendant’ s remaining contentions are without merit.
Accordingly, the County Court properly designated the defendant alevel three sex
offender.

RIVERA, J.P., COHEN, HINDS-RADIX and BRATHWAITE NELSON, JJ., concur.

ENTER:

Aprilanne/Agd<ino
Clerk of the Court
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