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Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Michael Aloise, J.), rendered May 20, 2014, convicting him of robbery in the first degree, robbery
in the second degree (two counts), and criminal possession of marijuana, upon a jury verdict, and
imposing sentence.

ORDERED that the judgment is modified, on the law, by vacating the conviction of
robbery in the second degree under count three of the indictment, vacating the sentence imposed
thereon, and dismissing that count of the indictment; as so modified, the judgment is affirmed.

The defendant’s contentions that he was deprived of a fair trial by improper remarks
made by the prosecutor during her opening statement and summation are unpreserved for appellate
review (see CPL 470.05[2]; People v Choi, 137 AD3d 808, 810; People v Norman, 40 AD3d 1130,
1131). In any event, the contentions lack merit, since the majority of the comments alleged to be
prejudicial were either fair comment on the evidence and the reasonable inferences to be drawn
therefrom or responsive to defense counsel’s summation. To the extent that some of the comments
made during the prosecutor’s opening statements and summation were improper, these errors were
not, either singly or in the aggregate, so egregious as to have denied the defendant a fair trial (see
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People v Choi, 137 AD3d at 810; People v O’Diah, 68 AD3d 788; People v Polin, 63 AD3d 1180;
People v Bailey, 54 AD3d 419, 420; People v Norman, 40 AD3d at 1131).

The defendant's contention that the Supreme Court failed to adequately instruct the
jury as to reasonable doubt is unpreserved for appellate review (see CPL 470.05[2]; People v
Robinson, 88 NY2d 1001, 1001-1002). In any event, the defendant’s contention is without merit
because the jury instructions, taken as a whole, conveyed the correct standard to be employed with
respect to reasonable doubt (see People v Fields, 87 NY2d 821, 823; People v Cutting, 150 AD3d
873, 876; People v Cook, 58 AD2d 946).

The People correctly concede that the defendant’s conviction of robbery in the second
degree under count three of the indictment must be vacated, and that count of the indictment
dismissed, as it is an inclusory concurrent count of robbery in the first degree (see CPL 300.30[4];
300.40[3][b]; Penal Law §§ 160.10[2][B]; 160.15[4]; People v Miller, 6 NY3d 295, 302; People v
Rodriguez, 141 AD2d 573).

The defendant’s remaining contentions are without merit.
CHAMBERS, J.P., HALL, DUFFY and BARROS, JJ., concur.
ENTER: .

prilanne Agostino
Clerk of the Court
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