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DECISION & ORDER

Zachary W. Carter, Corporation Counsel, New York, NY (Kathy Park and Jason

Anton of counsel), for respondent.

Seymour W. James, Jr., New York, NY (Dawne Mitchell, Judith Stern, and Sherine

Skariah of counsel), attorney for the children.

Appeals from an order of protection of the Family Court, Queens County (Mary R.
O’ Donoghue, J.), dated December 19, 2016, and an order of disposition of that court dated December
22, 2016. The order of protection directed the father, inter aia, to stay away from the subject
children, except for supervised visitation, until and including March 3, 2017. The order of
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disposition, upon a finding that the father neglected the child Kyle D., made after a fact-finding
hearing, and after adispositiona hearing, inter alia, released the child Kyle D. to the custody of the
mother and limited the father’ s contact with the subject children to supervised visitation.

ORDERED that the order of disposition is reversed, on the law, without costs or
disbursements, thefinding of neglect isvacated, the neglect petition in proceeding No. 2, pertaining
to the child Kyle D., is denied, and that proceeding is dismissed; and it is further,

ORDERED that the order of protection is reversed, on the law, without costs or
disbursements.

The Administration for Children’s Services (hereinafter ACS) commenced these
related neglect proceedings against the father, alleging that he suffered from amental illnesswhich
impaired his ability to care for the subject children. After afact-finding hearing, the Family Court
found that ACS established that thefather neglected thechild KyleD. by creating apotentia of harm
to Kyle as aresult of the father’songoing mental illness. After adispositional hearing, the Family
Court, inter alia, released Kyleto the custody of his mother and limited the father’ s contact with the
children to supervised visitation. In addition, the court issued an order of protection directing the
father, inter alia, to stay away from the children, except for supervised visitation, until andincluding
March 3, 2017. The father appeals.

Although the order of protection expired by itsown terms, the appeal from that order
has not been rendered academic (see Matter of Veronica P. v Radcliff A., 24 NY 3d 668, 673).

In aneglect proceeding pursuant to Family Court Act article 10, the petitioner hasthe
burden of proving by a preponderance of the evidence that the subject child was neglected (see
Family Ct Act 8§ 1046[b][i]; Matter of Justin L. [Sandra L.], 144 AD3d 915). A neglected childis
achild lessthan 18 years old “whose physical, mental or emotional condition has been impaired or
isin imminent danger of becoming impaired as aresult of the failure of his[or her] parent .. . . to
exercise a minimum degree of care . . . in providing the child with proper supervision or
guardianship, by unreasonably inflicting or allowing to be inflicted harm, or a substantial risk
thereof” (Family Ct Act 8§ 1012[f][i][B]).

While parental neglect may be based on mental illness, proof of a parent’s mental
illnessaonewill not support afinding of neglect (see Matter of Nialani T. [ ElizabethB.] , 125AD3d
672, 674; Matter of Alexis SG. [ Shanese B.], 107 AD3d 799; Matter of Joseph A. [Fausat O.], 91
AD3d 638, 640). Rather, the petitioner must adduce evidence sufficient to “establish a causal
connection between the parent’ s condition, and the actual or potential harm to the [child]” (Matter
of Joseph A. [Fausat O.], 91 AD3d at 640).

Inthiscase, we agreewith thefather and the attorney for the children that ACSfailed
to establish that there was a causal connection between the father’ s mental illness and any actual or
potential harm to Kyle (see Matter of Nialani T. [Elizabeth B.], 125 AD3d at 674). The evidence
did not establish that thefather’ smental illness, for which hewasreceiving treatment, precluded him
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from being able to care for Kyle, or placed Kyle's physical, mental, or emotional condition in
imminent danger of becoming impaired (see Matter of Justin L. [Sandra L.], 144 AD3d at 916;
Matter of Joseph A. [Fausat O.], 91 AD3d at 640).

Accordingly, we vacate the finding of neglect, and the order of disposition and the
order of protection, which were predicated upon that finding, must be reversed.

RIVERA, J.P., DUFFY, BARROS and IANNACCI, JJ., concur.

ENTER:

Aprilanne/Agd<ino
Clerk of the Court
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