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Appea by the defendant from an order of the Supreme Court, Kings County
(Sullivan, J.), dated August 22, 2013, which, after a hearing, designated him a level three sex
offender pursuant to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

The Supreme Court properly denied the defendant’ srequest for adownward departure
from the presumptive risk level. “A court determining a defendant’s risk level under the Sex
Offender Registration Act (hereinafter SORA) may not downwardly depart from the presumptive
risk level unlessthedefendant first identifiesand provesby apreponderance of theevidencethefacts
in support of ‘amitigating factor of akind, or to adegree, that isnot otherwise adequately takeninto
account by the SORA Guidelines” (PeoplevWarren, 152 AD3d 551, 551, quoting Peoplev Lathan,
129 AD3d 686, 687; see People v Gillotti, 23 NY 3d 841, 861; People v Wyatt, 89 AD3d 112, 128;
seealso Sex Offender Registration Act: Risk Assessment Guidelinesand Commentary at 4 [2006]).
Here, the defendant failed to identify a proper mitigating factor at the SORA hearing (see People v
Warren, 152 AD3d at 551; People v Rodriguez, 145 AD3d 489, 490; People v Roldan, 140 AD3d
411, 412).

Contrary to the defendant’ s contentions, his scores on risk assessments known asthe
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Static-99 and Static-99R are not by themsel ves sufficient for adownward departure because, unlike
the SORA Risk Assessment Instrument, the Static-99 and Static-99R assessments do not take into
account the nature of the sexual contact with the victim or the potential harm that could be caused
in the event of reoffense (see People v Rodriguez, 145 AD3d at 490; People v Roldan, 140 AD3d
at 412). The defendant’s contentions that he is entitled to a downward departure based upon
mitigating circumstances, including, inter alia, hisage upon rel ease and his successful rehabilitation
while incarcerated, are unpreserved for appellate review, as he failed to raise them at the SORA
hearing (see People v Uphael, 140 AD3d 1143, 1144-1145; People v Rosales, 133 AD3d 733;
People v Angelo, 3 AD3d 482).

RIVERA, J.P., COHEN, MILLER and BARROS, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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