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Appea from an order of the Supreme Court, Kings County (Wavny Toussaint, J.),
dated September 28, 2016. Theorder, insofar asappeal ed from, granted that branch of theplaintiff’s
motion which was for summary judgment on the issue of liability insofar as asserted against the
defendant Home Depot U.S.A., Inc., and denied that branch of the cross motion of the defendants
Home Depot Store 1256, Home Depot U.S.A., Inc., and D L Peterson Trust which wasfor summary
judgment dismissing the complaint insofar as asserted against the defendant Home Depot U.S.A.,
Inc.

ORDERED that the order is modified, on the law, by deleting the provision thereof
granting that branch of the plaintiff’s motion which was for summary judgment on the issue of
liability insofar as asserted agai nst the defendant Home Depot U.S.A ., Inc., and substituting therefor
a provision denying that branch of the motion; as so modified, the order is affirmed insofar as
appealed from, without costs or disbursements.

The plaintiff allegedly was injured when a car (hereinafter the subject vehicle)
operated by the defendant Mohammad Z. Mansoor struck the car she was operating. The subject
vehiclewas owned by thedefendant D L Peterson Trust (hereinafter DL) and |eased to the defendant
Home Depot U.S.A., Inc. (hereinafter Home Depot and, together with DL, the vehicle defendants).
The plaintiff commenced thisaction to recover damagesfor personal injuriesagainst, among others,
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Mansoor and the vehicle defendants.

The plaintiff moved for summary judgment on the issue of liability, and the vehicle
defendants, together with the defendant Home Depot Store 1256, cross-moved, inter alia, for
summary judgment dismissing the complaint insofar asasserted against Home Depot. The Supreme
Court granted that branch of the motion which was for summary judgment on the issue of liability
insofar as asserted against Home Depot and denied that branch of the cross motion which was for
summary judgment dismissing the complaint insofar as asserted against Home Depot. Home Depot

appeals.

Home Depot contends that it was entitled to summary judgment dismissing the
complaint insofar asasserted against it becauseit isprotected from liability by 49 USC § 30106, al so
known as the Graves Amendment. Under the Graves Amendment, an owner of a motor vehicle
which rents that vehicle to another cannot be held vicariously liable for personal injuries resulting
from the use of the vehicle* during the period of therental” if the owner: (1) “isengaged in thetrade
or business of renting or leasing motor vehicles’; and (2) “there is no negligence or criminal
wrongdoing on the part of the owner” (49 USC § 30106[a]; see Nelson v Citywide Auto Leasing,
Inc., 154 AD3d 863; Bravo v Vargas, 113 AD3d 579, 580).

Here, the vehicledefendants submitted evidence demonstrating that M ansoor wasnot
Home Depot’ sempl oyeeor agent, that Home Depot operatesaprogram under whichit rentsvehicles
for afee, and that the vehicles used in that program are leased by Home Depot from entities “such
asDL.” However, Home Depot failed to submit sufficient evidence to establish that it had rented
out the subject vehicle at thetime of the accident. Accordingly, Home Depot failed to demonstrate,
prima facie, that the plaintiff’s clam against it arose “during the period of the rental,” as was
required to obtain the protection of the Graves Amendment (49 USC § 30106[a]; see Cioffi v SM.
Foods, Inc., 129 AD3d 888, 892). Moreover, the defendantsfailed to eliminate questions of fact as
to whether Home Depot had negligently maintained the subject vehicle and whether the condition
of the vehicle was a proximate cause of the accident, as alleged by the plaintiff (see Nelson v
Citywide Auto Leasing, Inc., 154 AD3d 863; Anglero v Hanif, 140 AD3d 905, 906-907; Olmann v
Neil, 132 AD3d 744, 745-746). Accordingly, the Supreme Court properly denied that branch of the
cross motion which wasfor summary judgment dismissing the complaint insofar as asserted against
Home Depot.

However, since Home Depot’ s evidence was sufficient to raise atriableissue of fact
as to whether the Graves Amendment applied, the Supreme Court should have denied that branch
of theplaintiff’ smotion whichwasfor summary judgment on theissue of liability insofar asasserted
against Home Depot.

DILLON, J.P., AUSTIN, SGROI and BARROS, JJ., concur.
ENTER;

Aprilanne/Agostino
Clerk of the Court
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