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Appeal from an order of protection of the Family Court, Kings County (Javier E.
Vargas, J.), dated May 3, 2017. The order of protection, upon a finding that Severo Almaguer
committed the family offense of harassment in the second degree, made after a fact-finding hearing,
inter alia, excluded him from the family residence until and including May 2, 2019.

ORDERED that the order of protection is reversed, on the law, without costs or
disbursements, and the matter is remitted to the Family Court, Kings County, for a new hearing and
determination; and it is further,

ORDERED that the temporary order of protection dated April 12, 2017, is reinstated
pending the new determination.

The parties are married, have lived together for over 20 years, and are the parents of
three children. The wife commenced this proceeding by filing a petition in January of 2017,
alleging, inter alia, that the husband committed the family offense of harassment in the second degree
by threatening to kill her if she filed for divorce.
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At the fact-finding hearing, the wife had the burden of proving by a fair
preponderance of the evidence that the husband committed the family offense of harassment in the
second degree (Penal Law 8§ 240.26) as alleged in the petition (see Family Ct Act § 832; Matter of
Stanislaus v Stanislaus, 155 AD3d 963). In making its determination, the Family Court erred in
considering and relying upon statements made by the husband during a preliminary conference and
in proceedings prior to the hearing. Statements made during a preliminary conference are not
admissible at a fact-finding hearing (see Family Ct Act 8 824). Moreover, the court may not rely
upon evidence of an incident not charged in the petition in sustaining a charge of harassment (see
Matter of Czop v Czop, 21 AD3d 958).

Contrary to the wife’s contention, the error in considering this evidence was not
harmless (cf. Matter of Taylor v Taylor, 62 AD3d 1015). Accordingly, we remit the matter to the

Family Court, Kings County, for a new hearing on the petition and a new determination thereafter
(see Matter of Czop v Czop, 21 AD3d 958; Matter of Devon B., 1 AD3d 432).

DILLON, J.P., CHAMBERS, HINDS-RADIX and CHRISTOPHER, JJ., concur.

ENTER:

Aprilanne/Agostino
Clerk of the Court
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