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In a custody proceeding brought by the father of the subject child, the father appeals
from an order of the Family Court, Kings County (William Franc Perry, J.), dated January 13, 2017.
The order, upon, inter alia, the father’s failure to appear at a continued hearing, awarded the parties
joint legal custody of the subject child and maintained the parties’ existing parenting access
schedule.

ORDERED that the appeal is dismissed, without costs or disbursements.

“No appeal lies from an order made upon the default of the appealing party” (Matter
of Layne v Wyllie, 277 AD2d 239, 239; see CPLR 5511; Matter of Graham v Rawley, 140 AD3d
765, 766-767; Matter of Zulme v Maehrlein, 133 AD3d 608, 608). “The proper procedure” is for
the defaulting party “to move to vacate his or her default and, if necessary, appeal from the order
deciding that motion” (Matter of Smith v Richards, 286 AD2d 393, 393; see Matter of Renner v
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Costigan, 125 AD3d 664, 665; Matter of Geraldine Rose W., 196 AD2d 313, 315-318). Contrary
to the father’s contention, his failure to appear at the continued hearing, under the circumstances
presented, constituted a default. The father’s appeal from the order entered upon, inter alia, his
default in appearing must, therefore, be dismissed (see CPLR 5511).

MASTRO, J.P., LEVENTHAL, BARROS and BRATHWAITE NELSON, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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