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In an action to recover damages for personal injuries, etc., the plaintiffs appeal from
an order of the Supreme Court, Suffolk County (Joseph Farneti, J.), dated July 12, 2016. The order
granted the motion of the defendant Gina Guschel pursuant to CPLR 5015(a)(4) to vacate an order
of the same court entered April 15, 2014, which granted leave to enter a defualt judgment against
her, and pursuant to CPLR 3211(a)(8) to dismiss the complaint insofar as asserted against her, and
deniedtheplaintiffs' application pursuant to CPLR 306-b to extend their timeto serve the defendant
Gina Guschel with the summons and complaint.

ORDERED that on the Court’s own motion, the notice of appeal from so much of
the order as denied the plaintiffs’ application pursuant to CPLR 306-b to extend their timeto serve
the defendant Gina Guschel with the summons and complaint is treated as an application for leave
to appeal from that portion of the order, and leave to appeal from that portion of the order isgranted
(see CPLR 5701[c]); and it is further,

ORDERED that the order is affirmed, with costs.
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On April 17, 2010, the plaintiff Ashley Silvering (hereinafter the plaintiff) alegedly
was injured when she fell off an examination table at the premises of the defendant Sunrise Family
Medical, P.C. (hereinafter Sunrise). On or about October 5, 2012, the plaintiff, and her husband
suing derivatively, commenced this action, inter alia, to recover damages for medical malpractice
and negligence. Approximately three months later, the plaintiffs filed an affidavit stating that the
defendant Gina Guschel (hereinafter the defendant) was served with the summons and complaint
pursuant to CPLR 308(2) at the address of Sunrise, which was alleged to be her actual place of
business. When the defendant failed to appear or answer, the Supreme Court, by order entered April
15, 2014, granted the plaintiffs’ unopposed motion for |eave to enter adefault judgment ontheissue
of liability against the defendant.

The defendant thereafter moved pursuant to CPLR 5015(a)(4) to vacate the order
entered April 15, 2014, and pursuant to CPLR 3211(a)(8) to dismissthecomplaint insofar asasserted
against her for lack of persona jurisdiction. The plaintiffs opposed the motion and made an
application for an extension of time to serve the defendant with the summons and complaint. The
Supreme Court granted the motion and denied the application. The plaintiffs appeal.

Theplaintiffsfailed to establish that the defendant was served at her “actual place of
business’ pursuant to CPLR 308(2). It isundisputed that the defendant was no longer employed by
Sunrise at the time that the plaintiffs attempted to serve her (see 1136 Realty, LLC v 213 Union S.
Realty Corp., 130 AD3d 590, 591; Selmani v City of New York, 100 AD3d 861; Smmons v Boro
Med., 270 AD2d 477, 479). Further, thereisnoindication that the defendant engaged in any conduct
whichwasdesignedto conceal theaddressof her actual place of business. Thus, theprocessserver’s
alleged reliance on a representation made to him by an individual at Sunrise that Sunrise was the
defendant’ s actual place of business did not serve to estop the defendant from challenging service
(see Dorfman v Leidner, 76 NY 2d 956, 957-958; Feinstein v Bergner, 48 NY 2d 234, 241-242,
Continental Hosts v Levine, 170 AD2d 430; Schurr v Fillebrown, 146 AD2d 623, 624).
Accordingly, the plaintiffs’ attempted service of the summons and complaint on the defendant was
defective as amatter of law (see Selmani v City of New York, 100 AD3d at 861; Munoz v Reyes, 40
AD3d 1059; Riosv Zorrilla, 8 AD3d 463).

To the extent the Supreme Court concluded that it lacked discretion to consider the
plaintiffs application pursuant to CPLR 306-bto extend their timeto servethedefendant, whichwas
not presented in a proper cross motion pursuant to CPLR 2215, we disagree. Although “a party
seeking relief in connection with another party’s motion is, as a general rule, required to do so by
way of across motion,” courts “retain discretion to entertain requests for affirmative relief that do
not meet the requirements of CPLR 2215” (Fried v Jacob Holding, Inc., 110 AD3d 56, 64-65; see
Smulczeski v Smulczeski, 128 AD3d 671, 672).

Nonetheless, the plaintiffs would not have been entitled to the requested relief had
they made a cross motion pursuant to CPLR 2215. Having failed to investigate whether the
defendant still worked at Sunrise, the plaintiffsfailed to demonstrate that they exercised reasonable
diligenceinattempting to effect service. Thus, the plaintiffswere not entitled to an extension of time
for “good cause” (CPLR 306-b; see Hobbins v North Sar Orthopedics, PLLC, 148 AD3d
784; Kazimierski v New York Univ., 18 AD3d 820; see generally Leader v Maroney, Ponzini &
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Spencer, 97 NY 2d 95, 104-106; Bumpus v New York City Tr. Auth., 66 AD3d 26, 31). Nor did the
plaintiffs demonstrate circumstances warranting an extension of time “in the interest of justice’
(CPLR 306-b). Theplaintiffsdid not exercise diligencein serving the defendant, the defendant had
no noticeof theaction until over two yearsafter expiration of the statute of limitations, and therewas
no showing of merit to the plaintiffs' causes of action (see Brown v Sanders, 142 AD3d 940, 941,
Wilbyfont v New York Presbyt. Hosp., 131 AD3d 605, 607).

Accordingly, the order granting the defendant’ s motion and denying the plaintiffs
application must be affirmed insofar as appea ed from.

ROMAN, J.P., SGROI, CONNOLLY and CHRISTOPHER, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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