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In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Nassau County (Jeffrey S. Brown, J.), entered September 13, 2016.  The
order denied the defendants’ motion for summary judgment dismissing the complaint based on
spoliation of evidence and imposed the lesser sanction of an adverse inference charge, as requested
by the plaintiff in opposition to the defendants’ motion.

ORDERED that the appeal is dismissed, with costs.

The plaintiff commenced this personal injury action after she fell from an interior
staircase at the defendants’ premises.  The defendants subsequently moved for summary judgment
dismissing the complaint based on spoliation of evidence.  The defendants contended that their
efforts to defend against the action by arguing that the high-heeled shoes worn by the plaintiff at the
time of her accident caused or contributed to her fall were fatally compromised by the plaintiff’s
disposal of the shoes shortly after her accident.  In opposition to the motion, the plaintiff contended
that the sanction of dismissal was unwarranted, and proposed the imposition of the lesser sanction
of an adverse inference charge to be given to the jury at trial.  The Supreme Court denied the
defendants’ motion and imposed the lesser sanction of an adverse inference charge, as requested by
the plaintiff.  The plaintiff appeals.
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The appeal must be dismissed, as the plaintiff is not aggrieved by the order appealed
from, which denied the defendants’ motion for summary judgment and imposed the lesser sanction
of an adverse inference charge in accordance with the plaintiff’s request (see CPLR 5511; Pillai v
Pillai, 153 AD3d 1290).

MASTRO, J.P., RIVERA, HINDS-RADIX and IANNACCI, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court

June 13, 2018 Page 2.
HERNSTAT v ANTHONY’S WINDOWS ON THE LAKE, INC.


