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 In an action to recover damages for personal injuries, the plaintiff Juan Alies appeals 
from an order of the Supreme Court, Kings County (Johnny Lee Baynes, J.), dated April 21, 2016.
The order granted the defendant’s motion for summary judgment dismissing the complaint insofar
as asserted by the plaintiff Juan Alies.

ORDERED that the order is reversed, on the law, with costs, and the defendant’s
motion for summary judgment dismissing the complaint insofar as asserted by the plaintiff Juan
Alies is denied.

This action arises from a motor vehicle accident that occurred on the Belt Parkway
in Queens on January 29, 2011.  The plaintiffs commenced this action to recover damages for
personal injuries they allegedly sustained in the accident.  The defendant moved for summary
judgment dismissing the complaint insofar as asserted by the plaintiff Juan Alies on the ground that
he did not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result of the
accident.  In the order appealed from, the Supreme Court granted the defendant’s motion.  Alies
appeals.  We reverse.
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“[A] defendant can establish that the plaintiff’s injuries are not serious within the
meaning of Insurance Law § 5102(d) by submitting the affidavits or affirmations of medical experts
who examined the plaintiff and conclude that no objective medical findings support the plaintiff’s
claim” (Grossman v Wright, 268 AD2d 79, 83-84).  Here, the defendant submitted, in support of her
motion, an affirmed report from her expert, who found a significant limitation in the range of motion
in the cervical region of Alies’s spine.  Accordingly, the defendant failed to establish, prima facie,
that Alies did not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result
of the subject accident (see Rivera v Losee, 138 AD3d 713, 713; Mercado v Mendoza, 133 AD3d
833, 834; Miller v Bratsilova, 118 AD3d 761, 761).  Since the defendant did not sustain her prima
facie burden, it is unnecessary to determine whether the papers submitted in opposition were
sufficient to raise a triable issue of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851). 
Accordingly, the Supreme Court should have denied the defendant’s motion for summary judgment
dismissing the complaint insofar as asserted by Alies.

AUSTIN, J.P., ROMAN, MILLER and CONNOLLY, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court
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