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Appea by the defendant from a judgment of the Supreme Court, Kings County
(Elizabeth Foley, J.), rendered April 18, 2016, convicting him of grand larceny in the third degree
and disorderly conduct, upon his plea of guilty, and imposing sentence.

ORDERED that the judgment is modified, asamatter of discretion in theinterest of
justice, by vacating the conviction of grand larceny in the third degree, vacating the sentence
imposed thereon, and dismissing that count of the indictment; as so modified, the judgment is
affirmed.

Pursuant to anegotiated disposition, the defendant entered a plea of guilty to grand
larceny in the third degree and disorderly conduct, with the understanding that if he completed 15
daysof community service, the felony conviction would be vacated and he woul d be sentenced only
with respect to the violation. The community service obligation was the only condition imposed
upon the defendant, and it is undisputed that he satisfied that condition. However, because the
defendant wasrearrested prior to sentencing, the Supreme Court declined to vacatethe grand larceny
conviction and imposed a sentence of incarceration thereon.

The defendant contends, and the People correctly concede, that under the
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circumstances, as a matter of essential fairness, the defendant is entitled to the benefit of the plea
agreement (see PeoplevDanny G., 61 NY 2d 169, 175-176; PeoplevMcConnell, 49 NY 2d 340, 349;
People v Matyjewicz, 80 AD3d 779, 780).

Accordingly, we modify the judgment by vacating the conviction of grand larceny in
thethird degree, vacating the sentenceimposed thereon, and dismissing that count of theindictment.

CHAMBERS, J.P., AUSTIN, MILLER and MALTESE, JJ., concur.
ENTER: -

prilanne AgoStin
Clerk of the Court
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