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In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Queens County (Carmen R. Velasquez, J.), entered August 24, 2017. 
The order denied the plaintiff’s motion for summary judgment on the issue of liability.

ORDERED that the order is reversed, on the law, with costs, and the plaintiff’s
motion for summary judgment on the issue of liability is granted.

The plaintiff allegedly was injured during the course of his employment as a New
York City Police Department traffic enforcement agent.  The plaintiff testified at a deposition that
to perform his job, he had to walk in the street in an easterly direction to inspect vehicles in the
westbound parking lane.  The defendant Brandon G. Sumner (hereinafter the defendant driver)
testified at a deposition that he was operating a vehicle owned by his father, the defendant John G.
Sumner, in a westerly direction when he took his eyes off the road to look to his left, toward a
lumber yard from which he heard yelling, and struck the plaintiff and a parked vehicle on his right
side. 

The plaintiff commenced this action against the defendants to recover damages for
personal injuries.  After issue was joined, the plaintiff moved for summary judgment on the issue
of liability, contending that the defendant driver was solely at fault in the happening of the accident.
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The Supreme Court denied the motion, determining that the plaintiff failed to establish, prima facie,
that he did not contribute to the happening of the accident.  The plaintiff appeals.

On April 3, 2018, the Court of Appeals decided Rodriguez v City of New York (31
NY3d 312, 324-325), and held that “[t]o be entitled to partial summary judgment a plaintiff does not
bear the double burden of establishing a prima facie case of defendant’s liability and the absence of
his or her own comparative fault” (emphasis added). Reviewing the record in the context of this
recent decision, we conclude that the plaintiff established his prima facie entitlement to judgment
as a matter of law on the issue of liability by the submission of deposition testimony which
demonstrated that as the defendant driver was operating the vehicle, he took his eyes off the road and
struck the plaintiff and a parked vehicle.  The testimony further demonstrated that the defendant
driver did not see the plaintiff prior to impact.  In opposition to this prima facie showing, the
defendants failed to raise a triable issue of fact. 

Accordingly, we reverse the Supreme Court’s order, and grant the plaintiff’s motion
for summary judgment on the issue of liability.  

MASTRO, J.P., RIVERA, AUSTIN and LASALLE, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court
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