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In an action to recover damages for personal injuries, the plaintiff Francis DiVilio
appeals from an order of the Supreme Court, Kings County (Bernard J. Graham, J.), dated September
22,2016. The order granted the defendants’ motion for summary judgment dismissing the complaint
insofar as asserted by the plaintiff Francis DiVilio on the ground that he did not sustain a serious
injury within the meaning of Insurance Law § 5102(d) as a result of the subject accident.

ORDERED that the order is affirmed, with costs.

The plaintiffs commenced this action to recover damages for personal injuries that
they each allegedly sustained in a motor vehicle accident on October 29, 2014. The defendants
moved for summary judgment dismissing the complaint insofar as asserted by the plaintiff Francis
DiVilio on the ground that he did not sustain a serious injury within the meaning of Insurance Law
§ 5102(d) as a result of the subject accident. The Supreme Court granted the motion, and DiVilio
appeals.

The defendants met their prima facie burden of showing that DiVilio did not sustain
a serious injury within the meaning of Insurance Law § 5102(d) as a result of the subject accident
(see Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy v Eyler, 79 NY2d 955, 956-957). The
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defendants submitted competent medical evidence establishing, prima facie, that the alleged injuries
to the cervical and lumbar regions of DiVilio’s spine did not constitute serious injuries under the
permanent consequential limitation of use or significant limitation of use categories of Insurance
Law § 5102(d) (see Staff v Yshua, 59 AD3d 614). In addition, the defendants demonstrated, prima
facie, that DiVilio did not sustain a serious injury under the 90/180-day category of Insurance Law
§ 5102(d) (see John v Linden, 124 AD3d 598, 599; Marin v Ieni, 108 AD3d 656, 657; Richards v
Tyson, 64 AD3d 760, 761). In opposition, DiVilio failed to raise a triable issue of fact (see Tinyanoff
v Kuna, 98 AD3d 501, 501-502; Quintana v Arena Transp., Inc., 89 AD3d 1002, 1003-1004).

Accordingly, we agree with the Supreme Court’s determination granting the
defendants’ motion for summary judgment dismissing the complaint insofar as asserted by DiVilio.

RIVERA, J.P., SGROIL, HINDS-RADIX, BRATHWAITE NELSON and IANNACCI, JJ., concur.

ENTER: .
A0
prilanne Agostino

Clerk of the Court
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