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Appeal by the defendant from a judgment of the Supreme Court, Queens County
(John B. Latella, J.), rendered January 15, 2016, convicting him of assault in the second degree, upon
his plea of guilty, and sentencing him, as a persistent violent felony offender, to an indeterminate
term of imprisonment of 13 years to life.

ORDERED that the judgment is modified, on the law, by vacating the sentence
imposed; as so modified, the judgment is affirmed, and the matter is remitted to the Supreme Court,
Queens County, for resentencing in accordance herewith.

As the People correctly concede, the defendant was improperly adjudicated a
persistent violent felony offender based on the convictions enumerated in the People’s statement
pursuant to CPL 400.16, since the defendant committed the second predicate violent felony offense
before he was sentenced for the first predicate violent felony offense (see Penal Law §§
70.04[1][b][ii]; 70.08[1][a], [b]; People v Morse, 62 NY2d 205; People v Ritorto, 125 AD3d 896,
897; People v Cooper, 245 AD2d 569; People v Sykes, 110 AD2d 918, 918-919).  Accordingly, the
sentence must be vacated and the matter remitted to the Supreme Court, Queens County, for
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resentencing of the defendant.

In view of the foregoing, the defendant’s remaining contention is academic.

LEVENTHAL, J.P., COHEN, LASALLE and CHRISTOPHER, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court
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