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Appeal by the defendant from a judgment of the Supreme Court, Nassau County
(Christopher G. Quinn, J.), rendered December 17, 2015, convicting him of criminal contempt in the
first degree and criminal contempt in the second degree, upon his plea of guilty, and imposing
sentence.

ORDERED that the matter is remitted to the Supreme Court, Nassau County, for
further proceedings on the defendant’s motion to withdraw his plea of guilty, for which the defendant
shall be appointed new counsel, and thereafter a report to this Court limited to its findings with
respect to the motion and whether the defendant established his entitlement to the withdrawal of his
plea of guilty, and the appeal is held in abeyance pending receipt of the Supreme Court’s report,
which shall be filed with all convenient speed.

On June 10, 2014, the defendant appeared before the Supreme Court, Nassau County,
to plead guilty to criminal contempt in the first degree and criminal contempt in the second degree. 
The defendant appeared before the same court for sentencing on December 17, 2015.  The defendant
stated that he wished to withdraw his plea of guilty on the grounds that he was innocent and that he
was coerced into pleading guilty.  His attorney stated that he did not want to be a party to the motion. 
His attorney further stated:  “I fought long and hard to get this.  I thought we had this.”  The court
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advised the defendant not to say anything further, and noted that the defendant could be charged with
perjury.  The court denied the defendant’s motion, and imposed sentence.

The defendant’s right to counsel was adversely affected when his attorney took a
position adverse to the defendant with respect to his motion to withdraw his plea of guilty (see
People v Mitchell, 21 NY3d 964, 966-967; People v Hayes, 140 AD3d 1186).  The Supreme Court
should have assigned a different attorney to represent the defendant before it determined the
defendant’s motion (see People v Duart, 113 AD3d 788, 789).  We further note that, in advising the
defendant not to say anything further because he could be charged with perjury, the court deprived
the defendant of the opportunity to present his contentions (see People v Latham, 36 AD3d 553,
555).

Accordingly, we remit the matter to the Supreme Court, Nassau County, for further
proceedings on the defendant’s motion to withdraw his plea of guilty, for which the defendant should
be appointed new counsel, and thereafter a report to this Court limited to its findings with respect
to the motion and whether the defendant established his entitlement to the withdrawal of his plea of
guilty.  The appeal will be held in abeyance pending receipt of the Supreme Court’s report.  We
express no opinion as to the merits of the defendant’s motion, and we decide no other issues at this
time.  

MASTRO, J.P., COHEN, HINDS-RADIX and IANNACCI, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court
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